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A core issue in the debate over what constitutEsraesponse to climate change is
the appropriate allocation of emission rights bemwvethe developed and the
developing world. Various parties have defendadakgmission rights per capita on
grounds of equity—the atmosphere belongs to usralleveryone should be allocated
an equal shark. Others have defended higher emission rights gnita for
developing countries on grounds of historical actahility: Developed countries are
largely responsible for the threat of climate cledge to their past emissions and,
since they currently continue to enjoy the bendhereof, they should be willing to
accept lower emission targéts.

However, in reality we see that developed coustigarrently have much
higher emission rates per capita and will contirtoe have higher rates than
developing countries for some time to come. Theréalk of ‘grandfathering’—
setting emission targets for developed countriesine with their present or past
emission levels. What, if anything, can be saidefense of grandfathering?

Caney discusses grandfathering in and puts theemagry bluntly: “No moral
and political philosopher (to my knowledge) defergtandfathering, presumably

assuming that it is unjust.” Grandfathering can at best be defended by mefns o



pragmatic arguments. IRealpolitik we need to make some concessions in order to
get all the parties on board. But this is like mgkconcessions in negotiations with
the Mafia. Nobody deems such concessions to bebiati it sure beats the blood bath
that may come about due to the lack of an agreem®milarly, any agreement that
would give developed countries more emission rigihisn developing countries
would not be fair, but it sure beats the ice cap#iing. This of course is not much in
the way of a moral argument.

Neumayer does point in the direction of a morgluarent for grandfathering:
“It is sometimes suggested in the spirit of Lockel &Nozick that a long history of
emission rights might have established the rigihtdeveloped countries to prolong
current emission levels into the future and thahssquatter’s rights’ can be derived
from the common law doctrine of ‘adverse possesgieny. Young and Wolf 1991
[sid).”* However, he also thinks that there is not muth moral argument here,
because “even Nozick (1974, p. 175) (...) acknowlddaye appropriation of property
rights can only be regarded as just if ‘the situatf others is not worsened’, which is
clearly not the case with global warminy.”

Young and Wolf actually do not mention squatterights or adverse
possession, but they do write that there is a thé@worsupport of grandfathering
emission rights that “considers current emissiaa alaim established by usage and
custom® and this is similar to existing policies of assignfishing rights based on
current catch levels. Sterner and Muller refeatprinciple of “prior appropriation”
(giving rights to first users) that can providerghts-based perspective” in support of
grandfathering emission rights.

Raymond provides the most extensive discussialaickean justification of

grandfathering in allocating claims to common poegources. He argues that this



kind of justification is present in allocating girag rights but absent in the allocation
of emission rights for GHG emissions. He providgsurely positive account of why
this is the case, citing five reasons (without prgtence that these ageodreasons).
Compare the usage of land with the usage of thesgihere in GHG emissions. The
usage of land isangible i.e. our labor affects a token plot of land, dedeficial i.e.
productive® In contrast, in GHG emissions (i) we do not affedoken quadrant of
the atmosphere and (ii) the emissions are just-prbguct of the wealth-generating
process. Furthermore, GHG emissions by developedtdes (iii) have limited (if
any) beneficial effects on developing countries &njl have long-lasting negative
effects on the atmosphere. And finally, (v) inddies in the usage of the
atmospheric absorption capacities match econoreiuialities in today’s world.
Authors who mention a moral argument for grandfatige emission rights
have either done so in passing or with the aimeject it. | will argue that we can
make at least a sustained, yet qualified, moralraemnt in support of grandfathering
emission rights on Lockean grounds. | will considbat the scope and limits are of
such an argument and what place it should havettmg carbon emission targets for

countries at different levels of development.

COPENHAGEN AND EQUAL EMISSION RIGHTS

Resistance to grandfathering on egalitarian groumds very much present in the
COP15 in Copenhagen. In the early days of the GORPLTopenhagen, a document
dubbed ‘the Danish Text’ was leaked to Geardian'® The Danish government had

prepared this text jointly with other developed mwies as a discussion text, which,



once leaked, incited a huge outcry amongst devwadppountries. What were the
contested issues in this document?

There are two issues that concern us here. HEuestkyoto protocol required
developed countries to cut emissions, but not dgwed) countries. The Danish text,
on the other hand, imposes constraints on emissibesnerging economies which
would be monitored by the international communitysecond, the Danish text
imposes a 50%global emission reduction from 1990 levels to 2050 and3@afo
reduction fordevelopedcountries from 1990 levels to 2050. These requar@s
together with population level forecasts make isgble to calculate the projected
emissions per capita that are required frdavelopingcountries. TheGuardian
reports that such calculations were carried oat ‘iconfidential analysis of the text by
developing countries” yielding projected emissiates for developed and developing
countries at a ratio of roughly 2. The calculations themselves are not
uncontroversial. But let us bracket this issuehat\toncerns us here is that both (i)
the imposition of emission cuts on a subset of libpieg countries, viz. on emerging
economies, and (ii) projections of unequal emisdiemgets by 2050, are deemed
offensive and unfair by developing countries. Frtine point of view of the
developing countries, as long as there is no cgarare to equal emissions per capita,
the obligation is on the side of developed coustt cut back emissions and any
action by developing countries should be voluntanyce it is over and above the call
of duty. And furthermore, developing countries esfpthat convergence be achieved
much earlier than 2050.

In the end, the COP15 produced the “Copenhagerordté. With this
Accord, both developed and developing countriescl(ging Least Developed

Countries and Small Islands Developing States) haken on responsibility for



setting emission-cut targets for 2020—though ncifipetargets were actually set at
the meeting. Still, the phrasing is subtly differdor developed and developing
countries, suggesting a dissimilar type or levebbligatiort®: developed countries
“commit to implement mitigation actions” (sect. 4, empbasidded) whereas
developing countrieswill implement mitigation actions” (sect. 5, emphasideal).
Furthermore, developed countries commit to “predit and adequate funding”
(sect. 8) to developing countries approaching $3Qier year by 2010-12 and
increasing towards $100bn. per year by 2020.

With the Copenhagen Accord we are moving away ftbenbinary position
that treats mitigation efforts of developing cotiggras voluntary, and the efforts of
developed countries as obligatory. But the langugtdl suggests that, as long as we
have no convergence towards equal emissions péaacépe level of obligation on
developed countries is greater than on developmgtries. And in exchange for
developing countries obliging themselves to undtertanitigation efforts, the
developed world has to increase its level of fim@nsupport for any mitigation
undertaken by the developing world.

At the same time the Copenhagen Accord does mowarts the task of
setting emission-reduction-targets portfolios fooumwtries at various levels of
economic development through prolonged negotiatiodslongside concerns for
equality and responsibility for past pollution, ancern to respect investments will
carry some weight in these negotiations. So tieeam urgent need to understand the
moral weight of this concern. Nothing is gaineddiymissing any attempt to defend
policies that result in unequal emission rightsha near future as meRealpolitik—
as some form of expediency in accommodating undelgalcitrant parties in

negotiation that has no moral grounds. A propelesstanding of the moral argument



for grandfathering is constructive in setting enaisgeduction-targets portfolios for
countries at various levels of economic developntleait are both realistic as well as

morally justifiable.

THE LOCKEAN ARGUMENT: FROM PRIVATE PROPERTY IN LANOO

EMISSION RIGHTS

Here is a popularized version of the Lockean argutfién defense of private
property rights with respect to land. Let there @eommons that is genuinely
unmanaged and unproductive. Some people decitBnte in part of the commons
to work the land. Suppose that every such acbaidsteading is such that some are
better off and nobody is worse off, where such arelfevaluations are understood in
terms of reasonable preferences. This is the latlemough-and-as-good condition
which Nozick dubs “the Lockean Provisa” Now some may decide to homestead
larger plots, some smaller plots, all dependenther needs and aspirations in life.
Some people may choose not to homestead, sincevindgl not derive any joy from
such enterprise and they prefer to work for waggs sbklling their labor to
homesteaders. But nobody is allowed to homestqadtaof land that is larger than
what he or she can reasonably put to good use.t iShthe Lockean no-waste
condition. Let us suppose that this homesteadmgstcained by both Lockean
conditions goes on for a while. At some point itctbmes clear that further
homesteading would no longer satisfy the enoughamagood condition. The
practice of homesteading is then stopped. Theoocof this process is that some

people own smaller plots of land, some own lardetspof land and some own no



land whatsoever. But this does not make the proeedf allocating land or the
resulting allocation unfair.

We now extend this Lockean argument for the atlooaof land to the
allocation of the atmospheric absorptive capaciBefore the industrialization, the
atmosphere was a relatively unproductive commof8ertainly it allowed us to
breathe, but it is capable of doing so much moréhout interfering with our
capability to breathe.) The atmosphere was capaEtddsorbing a certain amount of
GHGs without adverse consequences, but there vgasf dhen, no technology
emitting worrisome amounts of GHGs as by-produdiben we made technological
advances—entrepreneurs came along and started psitigns of this atmospheric
absorptive capacity. Some used large portions, rethused small portions—all
depending on their needs and capacities. Initthily was done within the constraints
of the Lockean enough-and-as-good and no-wasteitammsl Many benefitted,
nobody was made worse off, and all usage was ptivgucsage.

At some point we came to realize that the atmasplaésorption capacity was
running out—any expansion beyond present usagednmpose harm, violating the
enough-and-as-good condition. So we closed themamm. We were not to expand
beyond present usage. Just like land usage (thrbogtesteading) established claim
rights over land, usage of atmospheric absorptapacity established claim rights
over atmospheric absorption capacity. Once thentong was closed, we could trade
these claim rights, but we could not simply inceel®em by starting to use another
part of the commons, be it the commons of landher commons of atmospheric
absorption capacity.

Past usage establishes differential claim rightpresent and future usage of

the atmospheric absorption capacity, that is, fierdintial claim rights to emit GHGs.



Emitters can all continue to emit at their paselsy Any changes in emission rights
must come through trade. People (companies, deantr) certainly have unequal
emission rights. But why would this be unfair vghiwe had no objection to an
allocation procedure of land that yielded unequapprty rights?

As it stands this argument is problematic if rasthright laughable. And yet,
while it is easy to question whether the Lockeaguarent for property rights in land
is the whole story, it would be hard to deny thahas at least some appeal. Why
would the same argument not have any appeal fosseom rights? How is it that
property rights in land are so different from enaasrights? Certainly there are
differences, but do any of these differences pmwdod reason to retain the right

libertarian intuition forproperty rights in landyet not retain it foemission right3

GHG EMISSION RIGHTS/SPROPERTY RIGHTS IN LAND

| will consider three salient differences betwees tisage of land and the usage of the
atmosphere and argue that none of these differdsloeks my transposition of the
Lockean argument to emission rights.

(i) Private goods versus common pool resourceand and the atmosphere
are resource systems. What we consume is somerpofta particular capacity of
the resource system. In the case of land, we ocomsa portion of the produce-
yielding capacity of the land. In the case of évosphere, we consume a portion of
the absorptive capacity of the atmosphere—i.e.ctygacity of the atmosphere to
neutralize GHGs over time so that they do not hawg detrimental effect on the

climate. Now land is grivate good i.e. it satisfies the conditions of rivalry and



excludability. As to rivalry, my consuming a poirti of the produce-yielding capacity
of the land subtracts from your opportunity to aomg any such portion. As to
excludability, barbed wire may exclude you from s@ming any portion of the

produce-yielding capacity of the land. Now in ttese of the atmosphere, rivalry
holds but not excludability. As to rivalry, rehati to the constraint of global warming,
my consuming a portion of the absorption capacityhe atmosphere reduces your
opportunity to use any such portion. But theraasbarbed wire. | cannot exclude
you from setting up a business consuming additiomés of absorptive capacity of

the atmosphere. This, according to the orthodoakes land into a private good and
the atmosphere into a common pool resource.

Note that this does not say anything about howsehgoods should be
governed. The term “private good” is deceptiveahis respect. No claim has been
made that such goods should be privately ownedsalathat something is a private
good is to say no more than that it is charactdrize rivalry and excludability. To
say that something is a common pool resource isao no more than that it is
characterized by rivalry and non-excludability.

Of course excludability is a matter of degreeméty be more or less difficult
to exclude others from consuming. A stealth bon#l&o reduces the capacity to set
up a polluting company—once it is located, it canthken out. And before the
invention of barbed wire it may have been moreidiff to exclude people from
trespassing on land. So there is a sliding scal® forivate goods to common pool
resources. But still, land is on the side of pevgoods and the atmosphere on the
side of common pool resources of this scale.

Does this block the analogy? Well let us movethte most well-known

common pool resource, say a lake that has a cdithuryielding capacity. | can’t



stop you from putting another boat on the lake {ercludability) but there is a threat
of overfishing and exhaustion of fish stocks (nyal Let us see whether we can tell
the same story about the lake as we told about laflde lake was originally an
unproductive commons. Similar to farmers homesigadmaller or larger plots of
land, fishers invested in fishing rods, trawlemswhole fleets (depending on need and
entrepreneurial spirit) and they thereby came different-size portions of the fish-
yielding capacity of the lake. This was done retipg the Lockean conditions—
leaving enough and as good for others and makirgythat every fish caught is put to
good use. The fishers thereby come to acquirenctaghts in these fish-yielding
capacities of the lake.

How should we give shape to these claim rightsthé case of land, we do so
by partitioning sections of land and assigning prop rights to them. This is
effective, since plots of land tend to have fixadduce-yielding capacities and it
encourages good stewardship of the land. Simjlavly may assign different-sized
sections of the lake to various people. But afiBvely, we may let fishers roam
freely over the whole lake but impose quotas on haweh they are allowed to catch.
These quotas are set relative to past usage, whitchin is determined by the size of
their investments. Now, in the case of the atmesphwe cannot assign segments of
the atmosphere to give shape to these claim righte. only thing that we can do is to
impose quotas relative to past use determined\mstments.

Why is there this difference? In the case of Jahd segment of the commons
that one is working roughly determines the portibthe produce-yielding capacity of
the commons that one is using, assuming good stieWigr. This is also somewhat
the case for the lake, though less so—fish moverar@and last year's good spot may

no longer be a good spot this year. In this caseay be better to assign quotas
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rather than partitions to capture these claim sghh the case of the atmosphere, this
relation is absent—the segment of the atmosphexedhe is “working” does not
determine the portion of the absorption capacityhef atmosphere that one is using.
Pittsburgh PA ‘works’ a very small segment of thenasphere (simply by being
adjacent to it), yet uses a huge portion of theoapheric absorption capacity. So the
weaker the correlation between the size of a jpamtiin a resource system and the
productive capacity of that partition, the moreirig it is to express claim rights in
terms of quotas on resource usage rather tharopenty rights over partitions of that
resource system. However, this does not undehmut_Lbckean argument. It only
means that claim rights will not be translated iptoperty rights over segments of the
resource system but rather will be expressed imgeof quotas on permissible
resource usage.

(i) Long-standing violations of the enough-and-as-gomadition. So far, we
have considered cases in which we were vigilant idedtified the exact point at
which the enough-and-as-good condition was violat®dt this did not happen in the
case of GHG emissions. We are long past the @imthich the atmosphere could
comfortably absorb GHG emissions without there @pany tangible effects on the
environment or on the well-being of third partie®ue initially to a lack of the
requisite scientific knowledge and later to theklat political will, appropriations of
the atmospheric absorption capacity have gonedgworid what is permissible on the
enough-and-as-good condition.

Was there a time, say in the early days of thestiéal revolution, when such
appropriations did pass the enough-and-as-gooditaamfl Well certainly the first
steam engine in England did little harm—nobody uvdlu was worse off because of

that little puff of GHG. And furthermore, the industtirevolution also benefitted
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countries that were not themselves involved in emgtGHGs. Not only was there a
sharp drop in poverty indicators in industrializioguntries, but also in countries in
which industrialization started much latér. do not wish to downplay the horrors of
colonialism and its connection to industrializationFor the purposes of our
discussion, all that needs to be established is thasibly, there was at one point a
period of time during which the appropriation oétAtmospheric absorption capacity
via industrialization satisfied the enough-and-aedjcondition—i.e. a period during
which negative externalities were not yet presantl€ast in the sense of posing a
threat of climate change) and the overall effedtdhe industrialization on non-
industrializing nations were non-negative.

So when did this time of unproblematic appropoiasi of atmospheric
absorption capacity end? | do not know. Note ithetnded earlier than the time when
we found outabout the threat of climate change due to excesSHG emissions. At
that time, one might argue, the inaction of devetbgountries due to the lack of
political will became culpable (as opposed to itiliout non-culpable). Before that
point in time, there was no culpability, since wen@y did not know that
appropriations of the atmospheric absorption capagere wrong on grounds of
violations of the enough-and-as-good condition. & not interested here in when
such appropriations became culpable, but rather nwhieey became illicit,
independently of our knowledge hereof. When washé case that, from the
perspective of an omniscient being, it was timestart worrying about the negative
externality of the threat of climate change causgddustrialization? | do not know,
but | submit that it was at a point in time wheday's inequalities had roughly taken
shape, bracketing development in some recentlygngeeconomies.

Now let us return to land appropriations and fighrights. Suppose that we

12



were to face the same problem of a late discovethieofact that the enough-and-as-
good condition had been violated. For instancepsse that we cultivate orchards
(of different sizes) through homesteading and thealize that these orchards are
drawing on a common water source that cannot stipjpoit farming of such
intensity. Or suppose that we only realize thathaee permitted too many vessels to
enter the lake when fish stocks are already irogesrjeopardy. In each case, we need
to cut back—but how should we cut back? Do wetkayeveryone in the vicinity —
fruit-farmer or not, fishers or not — should nowaaqual access to the fruit-yielding
capacity of the land or fish-yielding capacity dfetlake and hence that larger
operations should drastically downscale? | dothotk so. We would, at least to
some extent, respect differential investments madpecially the investments made
at the time when these were morally unproblemati¢he sense of being licit, not in
the sense of non-culpable). For instance, wih $tocks dwindling, the EU does not
assign fishing quotas to the member states sotlieatllocated catch per capita is
equalized. Rather, quotas are set with a sertgitivi the relative dependencies of
national economies on fishely.

When we catch violations of the enough-and-as-gomttition too late, we
bring in multiple considerations to rectify the usition. We may demand
disproportionate sacrifices from those who are wé#lland hence more able to scale
back. But at the same time, we may also turn am@&aycomers or target recent
expansions. However, the argument that all whe ilivthe vicinity should now have
equal rights to the land or the lake carries litileight. When we did catch the
violation of the enough-and-as-good in a timelyhfag, such an appeal to equality
had little weight. If we fail to catch it in timejatters become more complicated. But

it is far from obvious why an appeal to equalityshl all of a sudden become the
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sole principle of decision-making.

If this would be our policy in the case of farmiagd fishing, why would we
act any differently in the case of industries emijftGHGs? Developed countries
should be able to demand that, in deliberationsnesagespect be paid to their
appropriations of the atmospheric absorption capaicat predate the cut off point at
which the enough-and-as-good condition was firslated. When violations have
been ongoing, this is not the sole principle, siweealso need to impose rectification
on illicit appropriations past this cut off poinAnd granted, these are for a large part
due to growth in developed countries (but alscheo GHG-intensive development of
emerging economies). Thabmerespect be paid to differential investments made
during the time when there were no violations & ¢éimough-and-as-good condition is
common in such policy decisions. This, | take ig, the moral ground for
grandfathering in setting caps on emission rights.

(iif) The Structure of the Harm InflictionLocke’s example of respecting the
enough-and-as-good condition is one person drinkioigy a river without reducing
another person’s chance to dritikSo a violation would be a case in which upstream
people take so much water that the supply of whiethe downstream people is
reduced (without offsetting gains in wellbeing frasther sources). Or, think of a
case in which the upstream people catch so mubhttigt the opportunity to catch
fish for the downstream people is reduced. Indhesses the constraint on one’s
actions comes from the harm that would be causedelycing other people’s
opportunities to perform actiomd the same kind

However, this is not how the structure of the haperates in the case of
GHG emissions. If | emit excessively, then a tipatty will become harmenh a

very different way E.g. Tuvalu will be flooded and its inhabitamt#l have to move.
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If we collectively consider this to be the kindrarm that we ought not to inflict, then
it is the case that my excessive GHG emissiongdsitarthe way of your emitting
GHGs with the same intensity. So in the case ef upstream and downstream
fishers, the harm caused by upstream overfishitigaisit reduces the opportunities of
the downstream fishers. In the case of GHG emissithe harm caused by extensive
GHG emissions affects third parties and has nottondo in first instance with the
opportunities of others to emit GHGs. It is ondfative to the fact that we wish to
avoid the harm to third parties that excessive Giitissions reduce the opportunities
of others to emit GHGs.

It is easy to import this restriction into theginal problem of appropriating
land from the commons. Suppose that there is largbundance for farming, but
even limited farming affects much needed recreatioopportunities of urban
consumers in the neighboring metropolis. So navethough-and-as-good condition
also kicks in because of harm to third partiesp@se that we catch the effects on
urban consumers in time and we block any new aitmuis or expansions of existing
farming operations. Would we not simply respectstaxg farms as they are,
assuming that the acquisition process was fair?uliVthe closure of the commons
due to third-party harm provide grounds to striee fand reform on egalitarian
grounds? | do not see why this would be the case.

It is not an objection to our analogy that thei¢gpharm structure in the case
of land is different from the harm structure in tase of the atmosphere. The reason
is that if we impose the third-party harm structorgo land appropriation from the
commons, then we could still run the standard Laokargument. So the difference
in harm structure does not block the analogy.

In conclusion, none of the distinctions outlindzbwe between the commons
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of land and the global atmospheric commons makesafmoral difference. The

Lockean argument that can provide for a justifmatof unequal landownership due
to differential appropriations through homesteadetgins its relevance for the global
atmospheric commons. For the commons of landjeeappropriations and good
stewardship within the Lockean constraints establisure claims and undoing these
through egalitarian land reforms would be an inpgst Similarly, in the global

atmospheric commons, certain earlier appropriationghe atmospheric absorption
capacity establish future claims. An appeal tondfathering aims to respect these
claims. A radical egalitarian reform of emissiaghts without any concern for

historically established claims is no less problienthan egalitarian land reforms

without any concern for historically establishediils.

INTERNAL AND EXTERNAL OBJECTIONS TO LOCKEAN EMISSI®

RIGHTS

But clearly it would be bordering on moral madnésdell India and the US that,
since their GHG emissions per capita were, say)d :at the time that climate change
posed no threat, we will now fix the ratio of th&iture emission rights per capita at
1:100. So what can be said to modify this claiff@ an answer to this question, we
need to delve into critiques of Lockean thoughdistinguish between a critique that
is external to Lockean thought and a critique thatternal to Lockean thought.
The critique that i®xternalto Lockean thought echoes Nagel's response to

Nozick — historical arguments that rest on appedmns from the commons are just

one concern in determining what constitutes a dansion of land today. Other
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concerns should carry weight as wll.Humanitarian concerns can be voiced—for
example, the concern that nobody should be so fugsehised so as to fall below a
minimally decent standard of living. Egalitariamoncerns can be voiced—in
particular latecomers or future generations willjegcb that they never had the
opportunity to homestead land and are disenfraadhmow due to no fault of their
own. Utilitarian concerns can be voiced—namely, wish to avoid allocations of
property rights that are hugely suboptimal. Thesewell as other concerns, should
certainly be taken into consideration in the fdioaation of property rights today.
But nonetheless, Lockean concerns should csorgeweight at least in planning for
earlier stages. Setting policy requires a carefilautcing of all these concerns with
particular sensitivities to the case at hand. Arete is no algorithm that covers all
cases. Similarly, in determining a fair allocatiof emission rights, historical
emission patterns of GHGs should carry some weidhit they should be balanced
against other moral concerns—concerns that malkeriuial appropriations less than
sacrosanct and that typically moderate existinquadties.

The critique that isnternal to Lockean thought centers on the question of
whether we should understand the Lockean conditissnsonstraining only the initial
acquisition of the land, or the continued ownersbipthe land. To address this
question it is useful to reflect on Nozick’s intigg observations on the legitimacy of

continued well-ownership under conditions of daBeation.

NOZICK'S WELL

Nozick discusses a case in which there are liroitgtion one’s property rights due to
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a change in circumstances. Suppose that a nurhbeople have drilled wells (or, in
Nozick’s terms, water holes). The enough-and-asigmndition was satisfied, they
have appropriated these wells and sell the water competitive market. (Nozick
does not include Locke’s no-waste condition.) Nowaditions change and all wells
run dry except for one. The owner of this well nleas a monopoly position and can
extract monopoly prices. Nozick suggests that thight be permissible if the
situation came about due to this person’s goodastdship (and, presumably, the poor
stewardship of others) rather than just luck. Big not permissible if it came about
due to desertification and the simple good luck thas person owns a well in the
only location where there is still water to be tagpp* What is going on here?

Nozick has little to say about why he holds thieseitions. In this section, |
will assess whether we can give some kind of jgstifon for Nozick’s intuitions on
the basis of the Lockean tools at our disposalthénnext section, | will then consider
whether any of the insights gained from reflectomgNozick’s well may be useful in
reaching a less extreme Lockean position on tloeatilon of emission rights.

Nozick’s well suggests that the enough-and-as-gmdlition does not apply
only at the point of the initial acquisition. Bwhould we then just apply it
continuously—i.e. private property of a resourceordy justified if it is Pareto
superior to the return of the resource to the cons®@orhis, | think, would make a
travesty of the institution of property. Supposattl appropriated a piece of land that
was an eyesore to the neighboring community. Myr@griation was Pareto superior
at the time—my intention was to create a beautiitdhard and everyone would
benefit from this. But now, once the work is dong; continued ownership of the
orchard may not be Pareto superior any longer.théf community is minimally

responsible, many may benefit from a return of dihehard to the commons and
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dedicate it to park land. One does not need ta bee-hard libertarian to agree that
the exercise of eminent domain would not be actdpia this case.

And yet we do examine whether appropriations cotito be justified as
circumstances change. It is not sufficient tha thitial acquisition satisfies the
Lockean conditions. So what else is required fartioued ownership in changing
circumstances? Nozick’'s example suggests two suchmstances:

) Extracting monopoly rents on water would threateopgte’s subsistence.
The government can revoke property rights when lg&ogubsistence is
being threatened. This is reminiscent of Humeistpiat during famines
it is permissible for the government to open upgranaries and divide the
goods equitably—the property rights of the graramner simply cease to
exist??

(i) Monopolies create inefficiencies and the governnoamt revoke property
rights that, due to changing circumstances, hawmecao block the
operation of the free market.

To distinguish these cases we could constructdahewing tests. Suppose that there
are still multiple wells and a free market for watéut still, due to changing
circumstances, the resource has become scarce i an prices threatens the
livelihood of the villagers. Could we then retuhe wells to the commons? If so, it
is (i) that matters and not (ii)). Suppose, on dkiger hand, that we are talking not
about water but about a luxury goods like diamondsere used to be multiple
mines, but due to changing circumstances, one haegemained open and now has a
monopoly. Nobody's subsistence is threatened,libtvner of the mine does extract
monopoly prices. Could we then return the diamomae to the commons? If so, it

is (ii) that matters and not (i).
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However, neither one of these answers could peotti@ whole story, since
neither accounts for the difference that luck vergood stewardship makes. An
account of what Nozick is after should incorportitis difference as well. So how
can we do that?

Think of the no-waste condition. There are twmelnsions to this condition.
First, | should not plant and harvest more thaarnl consume. Second, | should not
homestead a piece of land that is bigger than Waat capable of working or willing
to work (or to manage). The second dimension itegateresting, because it does
base my ownership on a willingness to work the lamd on good stewardship. One
should extend this aspect of the no-waste conditmmrontinued ownership—the
benefits of my continued ownership must be desebyed continued willingness to
work the land. And this is all the more so if thdgenefits become excessive and at
the expense of the well-being of others.

So here may be the moral. Continued ownershipgkenhitial acquisition,
does not requirstrict applications of the no-waste condition and theugheand-as-
good condition. | can let my land lay fallow oale my house unoccupied for short
periods of time. | can hang on to my land or myd®even though my continued
ownership is not Pareto superior to its returrhedsdommons. But if it is the case that
there arehugegains to be made from a return to the commons femte that the
Pareto condition on my continued ownership is nvadgiviolated), then | may lose
my property rights. If it is the case that thenstedship of my property iseriously
lacking, then | may lose my property rights. Ihetwords, serious violations of the
enough-and-as-good and no-waste conditions may ajdig@ my continued
ownership

Furthermore there is an interaction effect. Whware are serious violations
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of the enough-and-as-good condition, then minolatiens of the no-waste condition
may tip the scale and cause a revocation of prppghits. This is what we see with
squatters’ rights. If housing needs become aduteay become more important for
owners to establish continued usage in order n&dge property rights to squatters.
With acute housing needs, the enough-and-as-gauditmm becomes more pressing.
And when the enough-and-as-good condition is pngsdhen even a slight waste
(short-term non-occupancy) may jeopardize ownership

And the opposite holds true as well. When theeesarious violations of the
no-waste condition, then a minor violation of tm®egh-and-as-good condition may
tip the scale and cause a revocation of propeghtsi For example, suppose |
seriously “waste” my land resources by being abfsné prolonged period of time.
People start crossing my land to take a shortcuthwprovides them with a relatively
minor benefit. If | were to exercise my properights and hinder them from
trespassing, then this would constitute a minot ttothem. But due to my absence, |
fail to notice their trespassing. Then this magdiéo a loss of property rights when
the trespassers acquire an easement on my prapestigh adverse possession, even
if what is gained thereby for them is just a mimprovement in their situation, viz.
the opportunity to take a shortcut.

Nozick’s well is not accounted for simply by anpepl to blocking
monopolies or fending off threats to subsistenc&he logic is more complex.
Certainly, monopolies or subsistence threats duevtiving patterns of ownership
may constitute a violation of the enough-and-asdgoandition. But there is also an
interaction effect with the no-waste condition. | km the only one exercising good
stewardship, then clearly the resource was noteslast me. | did not take more than

| could manage—as a matter of fact | managed tiseuree extremely well in
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comparison to others. So the no-waste conditiondeun particular interpretation—
is strongly respected. And if the no-waste conditis strongly respected, then the
violation of the enough-and-as-good condition Isglitis not enough to revoke my

property rights.

IMPOSING LIMITATIONS ON LOCKEAN EMISSION RIGHTS

Let us now compare a case in which a strict regifrieockean claim rights does have
intuitive appeal to a strict regime of Lockean eswn rights. The purpose of this
exercise is to understand how it is that the irgkamd external critiques of Lockean
claim rights do impose restrictions on their impértation. | am substituting a
boating example for the earlier fishing examplescduse it makes for a starker
contrast with GHG emissions.

a. Boating In 1800, there was a lake that lay in the commoBscept for
some routine tasks (bathing, washing) it was bamebd for anything. Recreational
boating started taking off and over the years, sp@eple have added larger and
smaller boats to the lake. All was well until, sayound 1960, there was a threat of
overuse. Additional boats would be unpleasantresgnt users (as well as other
recreational users of the lake). All boat ownemsrevgranted licenses for their
respective vessels (specifying sizes) and no fultbenses were to be granted. So
investments in recreation were respected and noladyrequired to sell their boat.
Newcomers or incumbents wishing to upgrade themtda@an buy permits from
present owners. Some trading has happened, baingvdimes are long and, of

course, many of these boat licenses can stilldeetr to families whose history in the
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region goes back for centuries.

b. GHG emissionsin 1800, the atmosphere lay in the commons. |xie
some routine tasks (e.g. breathing) it was baregduor anything. Industry started
taking off and over the years, some countries Isdadged using this atmosphere as a
sink for GHGs — some to a larger extent, somedmaller extent. All was well until,
say, around 1960, there was a threat of overuskhe (1960 figure is entirely
fictional.) Suppose that, contrary to fact, we ogrmzed this fact off the bat.
Increased usage of the atmosphere as a sink imtdmser would set us on the path to
climate change. All users were giving quotas apoading to their respective usage
levels. So investments were respected and noboaly mequired to sell their
companies. Newcomers or incumbents who wish tenekicompanies may buy
permits from present GHG emitters. Some tradirgyheopened, but of course, many
of the presently industrialized countries are thantries that had the benefit of early
entrance.

It strikes me that there is very little wrong withe case of recreational
boating. This seems like a reasonable way to wueh a common pool resource. As a
newcomer to the region, | may find it somewhat tipsg that it is so difficult to
obtain a license. One might want to tweak thegyoiomewhat so that newcomers
who are persistent and show determination do hasteaace to join thélarina Bay
Club. But the basic idea of the policy is morally sdun

But if there is not much wrong with this regimbeen what would have been
wrong with handing out emission licenses to thaows countries of the world in
1960 at the levels of GHG emission at the time@afly if we had had the knowledge
and the nerve to do this, then we would have advmdiay not threatened by global

warming but probably even more unequal in induktasion levels than what we
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witness in the real world. In short, nobody wobhll’e stood fothat Such a regime
would have blocked the rise of emerging economiek. would not just be

grandfathering, which implies some time-horizongt Wwould provide a license for
continued inequalities (in the absence of the @hjilevent of developing countries
buying their way into emission licenses).

So why is it that sauce for the goose is not séoicthe gander? What makes
the gander so different?

Following ourexternalcritique of Nozick, one might say that in the cade
boating, there are very few conflicting claims. efén is no issue of respecting
subsistence needs in this case and egalitariafsidéd respect to luxury goods just
do not carry much weight.

One can also provide amternal critique. Such a critique shows that not even
a sophisticated Lockean could insist on emissightsi that are strictly determined by
historical practice. The clue lies in the contidwenough-and-as-good condition. In
the case of boating, some people do miss out be¢hayg cannot obtain a license, but
the loss is quite minimal. It does not threategirthivelihood, they can try to buy a
license, there are other hobbies to practice amck thre other lakes to drive to. But in
the case of industrialization, countries who do have emission licenses miss out
radically in all aspects of life. How would newcentountries gather the cash to buy
emission rights? The lack of industrializationhat their borders keeps them in dire
poverty. There is little else to do and there aveother places to go. So emission
guotas that are fixed by early industrializatiorvision keys would violate the
continued enough-and-as-good condition to suchxtanethat a correction is clearly
needed—just like a correction was needed for Néziekell owner who did not

respect the continued enough-and-as-good condition.
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Does this mean that we need to move as swiftlgossible to the equivalent
of a radical egalitarian land reform—i.e. to egeadission rights per capita? | do not
think so. Equal emission rights per capita is $ymmwt the proper starting point for
the allocation of common pool resourcesnedias res-as little as it is for the private
good of land. If we had caught the onset of violasi on time, then the propstarting
point would be the existing allocation at that time. ‘Wden move away from this
starting point because it strongly violates the ticmed enough-and-as-good
condition—and we would move away with much moretda@nd determination than
in the boating case.

What we learned from Nozick’s well is that progerghts can be revoked if
there are serious violations of the enough-andeastgonditions and | cannot justify
my advantage by attributing it to my good stewaigsiNow many people would be
condemned to abject poverty if we were to contimilh quotas set by the actual
historic appropriations of atmospheric absorptiapacity. This would be a serious
violation of the enough-and-as-good condition. Asmappeal to good stewardship
would only go so far. The owner of the well thatvsved desertification through the
owner’s hard work might appeal to this. But cothé Malibu-surfing heir to the
well? Good stewardship wears off fast as we pamsndthe generations. So
similarly, on grounds of the serious violation betenough-and-as-good condition,
we would wish to scale back developed countriestdnic claim rights to the
atmospheric absorption capacity. Initially we ntighsh to scale back conservatively
in order to respect investments and good stewgrdsBut also the appeal to do it
conservatively wears off as we make projectionduture generations.

The no-waste condition is relevant to determiniris emission rights and

cuts in two ways. Relative to consumption pattennthe developing world, much of
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developed-world consumption of the atmospheric giigm capacity is inefficient
and frivolous. E.g. three of Socolow and Pacalatbs “wedges” to cut global
emissions aim at reducing end-user efficiency amservatiorf> On such grounds,
the developed world loses emission rights on greusfdfailing the continued no-
waste condition. On the other hand, the developuogld violates the no-waste
condition by the use of dirty industries and heitsepoor performance in GHG
emissions per unit of GDP. So they should commtethnological improvements in
order to gain the emission rights that the developerld loses. The developed world
violates the no-waste condition through inefficiemd frivolous consumption, the
developing world through irresponsible productioRortfolios of commitments to
mitigation should be sensitive to different reqments generated by the no-waste
condition for different countries, depending on hibmry may be liable to violate it.
Furthermore, one should not forget that developedntries do carry
responsibility for expanding their emissiopast the time that the commons were
closed. Appeals to rectification are justified fxcessive emissions by developed
countries that occurred after the cut off point wilee enough-and-as-good condition
on initial appropriations was violated. This isegitimate appeal to theolluter pays
principle and can be invoked to argue for finansigbport to developing countries for

mitigation and adaptation efforts.

CONCLUSION

My approach to GHG emission rights leads to a ithstion of emission rights that

will gradually become more and more egalitariarut Bdoes not get us to this point
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by preaching an immediate, strong egalitarianismmemented byRrealpolitikstyle

concessions to grandfathering devoid of any mastifjcation.

What | defend is a regime in which relative enuasiights are negotiated by

carefully balancing

(i)

(ii)

(iii)

(iv)

(v)

a concern for respecting differential investmeassgdetermined by the pre-
proviso-violation distribution of the GHG-absorpticapacity resource;

a concern for rectification on grounds of tpelluter-pays principle,
considering the illicit post-proviso-violation potlon levels of developed
countries;

egalitarian concerns and a concern to raise devgamuntries above the
subsistence level, on grounds of our externalgréiof Locke;

a concern that there is enough-and-as-good of thi&-@bsorption-
capacity resource left to support developing coestm their economic
development, respecting the continued enough-asgbad condition in
our internal critique of Locke;

a concern to reduce waste in both consumption apduption, respecting

the continued no-waste condition in our internélgue of Locke.

In practice this will lead to a regime with stegditonverging but initially

unashamedly unequal emission rights and with deeelocountries contributing

financially to adaptation and mitigation througlrestment and technology transfer in

developing countries.

What is not called for is a regime in which thdigdtion to reduce GHG

emissions befalls only developed countries, in Whitey are branded as scoundrels

for every inch that they deviate from equal emisgights per capita, and in which

they are forced to foot the climate-change billgirhandedly as if developing
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countries are owed Versailles-style wartime repamat Such an attitude is both
unwarranted and unhelpful in climate change negiotia that aim to yield feasible

and morally justifiable solutiorfS.
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