See discussions, stats, and author profiles for this publication at: https://www.researchgate.net/publication/238405604

Nussbaum's Capabilities Approach and Religion

Article in The Journal of Religion - July 2004

DOI: 10.1086/383452

CITATIONS
4

1 author:
Michael Skerker
United States Naval Academy
17 PUBLICATIONS 38 CITATIONS
SEE PROFILE

Some of the authors of this publication are also working on these related projects:

ot SeCrecy in democracies View project

All content following this page was uploaded by Michael Skerker on 06 February 2019.

The user has requested enhancement of the downloaded file.

READS
168

ResearchGate


https://www.researchgate.net/publication/238405604_Nussbaum%27s_Capabilities_Approach_and_Religion?enrichId=rgreq-a77362c555b2f0f85f5b83b96f1c83da-XXX&enrichSource=Y292ZXJQYWdlOzIzODQwNTYwNDtBUzo3MjM0MzE0NTY3NjgwMDFAMTU0OTQ5MDkwODEyNQ%3D%3D&el=1_x_2&_esc=publicationCoverPdf
https://www.researchgate.net/publication/238405604_Nussbaum%27s_Capabilities_Approach_and_Religion?enrichId=rgreq-a77362c555b2f0f85f5b83b96f1c83da-XXX&enrichSource=Y292ZXJQYWdlOzIzODQwNTYwNDtBUzo3MjM0MzE0NTY3NjgwMDFAMTU0OTQ5MDkwODEyNQ%3D%3D&el=1_x_3&_esc=publicationCoverPdf
https://www.researchgate.net/project/secrecy-in-democracies?enrichId=rgreq-a77362c555b2f0f85f5b83b96f1c83da-XXX&enrichSource=Y292ZXJQYWdlOzIzODQwNTYwNDtBUzo3MjM0MzE0NTY3NjgwMDFAMTU0OTQ5MDkwODEyNQ%3D%3D&el=1_x_9&_esc=publicationCoverPdf
https://www.researchgate.net/?enrichId=rgreq-a77362c555b2f0f85f5b83b96f1c83da-XXX&enrichSource=Y292ZXJQYWdlOzIzODQwNTYwNDtBUzo3MjM0MzE0NTY3NjgwMDFAMTU0OTQ5MDkwODEyNQ%3D%3D&el=1_x_1&_esc=publicationCoverPdf
https://www.researchgate.net/profile/Michael_Skerker?enrichId=rgreq-a77362c555b2f0f85f5b83b96f1c83da-XXX&enrichSource=Y292ZXJQYWdlOzIzODQwNTYwNDtBUzo3MjM0MzE0NTY3NjgwMDFAMTU0OTQ5MDkwODEyNQ%3D%3D&el=1_x_4&_esc=publicationCoverPdf
https://www.researchgate.net/profile/Michael_Skerker?enrichId=rgreq-a77362c555b2f0f85f5b83b96f1c83da-XXX&enrichSource=Y292ZXJQYWdlOzIzODQwNTYwNDtBUzo3MjM0MzE0NTY3NjgwMDFAMTU0OTQ5MDkwODEyNQ%3D%3D&el=1_x_5&_esc=publicationCoverPdf
https://www.researchgate.net/institution/United_States_Naval_Academy?enrichId=rgreq-a77362c555b2f0f85f5b83b96f1c83da-XXX&enrichSource=Y292ZXJQYWdlOzIzODQwNTYwNDtBUzo3MjM0MzE0NTY3NjgwMDFAMTU0OTQ5MDkwODEyNQ%3D%3D&el=1_x_6&_esc=publicationCoverPdf
https://www.researchgate.net/profile/Michael_Skerker?enrichId=rgreq-a77362c555b2f0f85f5b83b96f1c83da-XXX&enrichSource=Y292ZXJQYWdlOzIzODQwNTYwNDtBUzo3MjM0MzE0NTY3NjgwMDFAMTU0OTQ5MDkwODEyNQ%3D%3D&el=1_x_7&_esc=publicationCoverPdf
https://www.researchgate.net/profile/Michael_Skerker?enrichId=rgreq-a77362c555b2f0f85f5b83b96f1c83da-XXX&enrichSource=Y292ZXJQYWdlOzIzODQwNTYwNDtBUzo3MjM0MzE0NTY3NjgwMDFAMTU0OTQ5MDkwODEyNQ%3D%3D&el=1_x_10&_esc=publicationCoverPdf

Nussbaum’s Capabilities Approach and
Religion -

Michael Skerker / Chicago, Hiinois

Martha Nussbaum has proposed the “capabilities approach” as a uni-
versal framework for the assessment of women's quality of life.! Hers is
an entry into two debates: between cultural relativists and moral essen-
tialists, on the one hand, and between liberal theorists who wish to
" afford special rights to groups, including religious groups, and those
concerned that group rights (particularly for illiberal groups) come at
the expense of the rights of women and children, on the other.? Nuss-
baum’s proposal is meant to have enough “critical bite” to criticize
cultural practices many feel to be exploitative—providing the justifi-
cation for a government’s prohibition of these practices——without fore-
ing members of a pluralistic state to abandon their own cultures and
doctrines in favor of an alien, if putatively neutral, political philosophy.

The capabilities approach is meant to be a political-liberal project,
structured to correct for the shortcomings of John Rawls's original po-
litical-liberal proposal. As such, it is meant to provide a framework for

' The proposal is in her book Women and Human Developmeni: The Capabilities Approach
{Cambridge: Cambridge University Press, 2000) (hereafter cited as WHD), “Nature, Function
and Capability: Aristotle on Political Distribution,” in Oxford Studies in Ancient Philosophy, suppl.,
vol. 1 (1998), pp. 143-98 (hereafler cited as NFC), “Aristotelian Social Democracy,” in Lib-
eralism and the Good, cd. R. B. Donaldson et al. {New York: Roudedge, 1990), pp. 203-52
(hereafter cited as ASD), “Non-rctative Virtues: An Aristotelian Approach,” in The Qualily of
Life, cd. Martha Nussbaum and Amartya Sen {Oxford: Clarendon, 1993}, pp. 242-69 (here-
after cited as MRV),"Aristotle, Nalure, and Ethics,” in Werld, Mind, and Ethics: Fissays on the
Fihical Philosophy of Bernard Williams, ed. . E. |. Altham and Ross Harrison (Cambridge: Cam-
bridge University Press, 1995), pp. 86-131 (hercafier ciled as ANE), “Human Capabilities,
Femule Human Beings,” in Women, Culture, and Development, cd, Martha Nussbaum and Jon-
athan Clover (Oxford: Oxford University Press, 1995) (hercafler ciled as HC), “Human
Funclioning and Social Justice: In Defense of Aristotelian Essentialism,” Political Theory 20
(1992): 20246 (herealler cited as HFF), and, with Amartya Sen, “Tniernal Criticism and Indian
Rationalist Tradition,” in Refativism: Intferpretation and Confrontation, cd. Michae] Krausz {Notre
Dame, Ind.: Notre Dame University Press, 1989), pp. 2098-325 (hereafter cited as /C).

* Sce, e.g., Susan Moller Okin, Is Multiculturalism Bad for Women? (Princeton, N.J.: Princeton
University Press, 1999),
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a stable and enduring political union for groups with diverse religious,
moral, and cultural allegiances. Such a framework—a “political con-
ception of justice"—would create a common vocabulary and grammar
of value with which groups with disparate understandings of the good
life could nonetheless communicate and debate proposals for the al-
location of the state’s resources. A political conception of justice is
meant to have relevance to only political, social, and economic insti-
tutions—its value terms referring to a shared public culture—with its
principles “freesianding,” not derived from the metaphysical grounds
of any particular religion or philesophy.® Nusshaum's list of capabilities
is meant to take the place of Rawls’s “primary goods,” social goods
identificd by the political conception of justice that seem basic to any
particular pursuit of the good life, Nussbaum'’s particular concern is to
conceive of a mode of criticism for what appears to be a cultural or
religious group’s systematic, genderspecific exploitation in a way that
is neither "dictatorial about the good,” nor perceived by the group as
irrelevant because rooted in an alien {and probably hostile, recently
colonial) value system. To avoid these pitfalls, a critique must rest on
grounds acknowledged—not necessarily as metaphysically true, but as
fit to be “treated as true” for political purposes—by the criticized
group. These grounds must be able to be incorporated into a group’s
“comprehensive doctrine”—its all-encompassing value system—as the
political application of that doctrine, If this incorporation can occur,
criticism based on these grounds would be congruent with the group’s
native values and would thus not merely be alien criticism from an
outside critic. These grounds of critique—a “political conception of
justice”™—must not then, like a baboon heart in a human body, irrec-
oncilably conflict with the comprehensive doctrine meant to host it. |
will argue that Nussbaum’s project has an unintended metaphysical
character and so fails to meet its own desiderata, inhibiting its adoption
by, and application to, the very sorts of groups with which a feminist
ought be most concerned.

Nussbaum allows that since her theory has a normative core, it may
conflict with certain doctrines, and that a theorist need not attempt to
include every conceivable doctrine in the design of a prescriptive po-
litical theory." To be sure, a defender of the capabilities approach can
trade on these ambiguous criteria to preserve the coherence of the
proposal with its desiderata. T will explore the ways in which the capa-
bilities approach may conflict with extant worldviews, exposing dimen-

! John Rawls, Political Liberalism (New York: Columbia University Press, 1993}, p. 13.
WHD, p. 160,
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sions of conflict perhaps unanticipated by the approach’s defenders. 1
will argue that its prima facie exclusion of illiberal groups (e.g., theo-
logically conservative religious groups with inegalitarian gender norms)
is problematic for the following reasons: it is precisely these groups
whose treatment of women is often of concern to liberals, the propor-
tions of illiberal adherents in modern nations and protonations is sig-
nificant, and the marginalization of these groups will likely produce
polidcal instability.

This article will not eriticize the capabilities approach in terms of its
quality as a moral doctrine, its notion of the person, or the quality of
citizen it hopes 1o produce, Nor will I criticize its vsefulness as a bench-
mark for development programs—analogous to a nutritional standard
or literacy benchmark—that an aid agency may elect to use (prescind-
ing from a process of moral justification}.® Rather, this article is an
attempt (o gain some clarity aboult the nature and scope of the capa-
bilities approach, particularly with respect to religion.‘By so doing, I
will attend also to some general limitations of political-liberal, and lib-
eral theory with respect to religion: In Section I, I will explicate Nuss-
baum's capabilities approach and the pluralistic environment to which
it claims relevance. In Section II, I will offer a theoretical critique, and
in Section III, a practical critique. Though I do not have the space in
Section TV to develop a political model analogous to Nussbaum’s, I wiil
appeal to an early article of hers to sketch an approach to intercultural
critique utilizing the capabilities approach as a strictly moral-—as op-
posed to political—theory.

1

Operating in an intercultural arena characterized by many views of the
good life, Nussbaum is sensitive to arguments questioning the possibil-
ity or propriety of drafting a universal theory of the good or the right.
She wishes to avoid the assumption that a Western, secular lifestyle is
superior to traditional ones, for example, lifestyles oriented around a
theologically conservative religiosity, or ones that for theological or
other reasons promote inegalitarian, collectivist, or nonrationalist prac-
tices and beliefs.® She accepts that a broad range of nonexploitative

* An aid agency needs to come 1o some decision about how to apportion its resources—
needs to cut off discussion at some point and clect some standard, Just as a Christian aid
agency can judge thai people in the developing world need both bread and salvation and
can spend ils money accordingly, the United Natons or another agency could more or less
summarily judge that its resources will be appropriated in ways indicated by the capabilities
approach.

" WHD, p. 41.
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cultural practices enriches a society, and so a homogeneous culture
should not necessarily be considered the aim of politics and political
theory.” Finally, her desire to avoid paternalism suggests a political,
rather than a comprehensive, liberal model so that we might “respect
the many different conceptions of the good citizens may have and to
foster a political climate in which they will each be able to pursue the
good (whether religious or ethical) according to their own lights. In
other werds we want universals that are facilitative rather than tyran-
nical, that create spaces for choice rather than dragooning people into
a desired mode of functioning."® '

A political-liberal model presents its proposals concerning rights and
goods owed citizens not as proceeding from a metaphysical or religious
anthropology, but as practically indicated by the needs of a pluralistic
society. The normative core of a political-liberal theory regards only
how people must be considered as political actors (or potential actors,
in the case of children). The scheme of rights should, and must, be
incorporated into citizens' more comprehensive religious, philosophi-
cal, or moral beliefs as the pelitical applications of those beliefs. The
point of a political-Hiberal construction is to reposition liberal philos-
ophy to offer a framework of procedural norms insuring peaceable co-
existence and the freedom to pursue individual and group goals, with-
out forcing citizens to accept that framework in place of their more
comprehensive value systems.

The paradigmatic situation that the capabilities approach seeks to
assess is one in which a woman voices her preference for a situation
that strikes an outsider as grossly disadvantageous, when the woman
lives in a cultural environment that upholds the disadvantageous posi-
tion as a norm for women. According to Nussbaum, liberal rights
schema and standard economic assessment models are unable to criii-
" cize and intelligently assess this situation because they purposely ex-
clude a substantive model of the human good. Abuse cannot be criti-
cized unless there is a normative standard for nonabusive behavior, and
the articulation of such a standard is impossible without an account of
human nature. The deontological concern with rights and fair proce-
dures assumes that there will be a plurality of goods held by members
of a society, all justifiably pursued so long as the pursuit respects the
rights of others to do the same, The assumption is that people more
or less know what is in their interest and will pursue these goods un-
bidden. The feminist critique of this assumption points out that in

*Ibid., p. 50.
*Ibid., p. 59.
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many cultures, the self-direction assumed by liberal theory is charae-
teristic of a male prerogative that is denied to women, In many cultures,
women are denied the means of determining their own good because
of a deprivation in education and a series of cultural and religious
practices that inculcate or explicitly demand that women be controlled,
cloistered, and made dependent on men. Liberal theories therefore
cannot always be used to address women’s predicaments, even when
useful for criticizing exploitative situations in which men are being de-
nied self-determination. This is the case simply because it cannot always
be said that women have a self-identified good (apart from that of their -
husband’s. or family's), that is being impinged. If asked about her sat-
isfaction, a woman might well say, "No, I'm fine, what else can I
expect?” )

Nusshaum does of course recognize the reason behind deontologists’
reticence to determine a human good. She recognizes the dangerous,
paternalistic tendencies of (predominately Western} moral theories
that presume to know the scope of the goed life, As a result, her theory
has two guiding concerns: it must have enough “critical bite” to address
what seem to be instances of genderspecific oppression and, at the
same time, leave room for people to follow their own conceptions of
the good life. This mix of teleological and deontological motives results

.in a theory that contains a substantive account of the “fully functioning
human being,” but which also, for political purposes, avoids mandating
the acceptance of the model by all concerned. The substantive account
of full human functioning informs the generation of a list of capabili-
ties: capabilities to actually function in a certain way. The capability to
use practical reason, for instance, is actualized in the habitual use of
practical reason. It is the capabilities-—including the capabilities to use
practical reason, experience emotions, enjoy social affiliation, enjoy sex-
val function, and maintain bodily integrity, among others—that are to
be politically mandated, with their provision and protection being the
governments’ business. Their provision or lack of provision ought also
to be the common reference for citizens’ debates about society’s
obligations.

Nussbaum develops this notion of fully functioning humanity in di-
alogue with Aristotle and Karl Marx, intuiting first that “there are cer-
tain functions that are particularly central in human life, in the sense
that their presence or absence is typically understood to be a mark of
the presence or absence of human life.” The second intuition is that
there is a quality to the performance of these actions when performed
by humans that sets them apart from functionally similar actions of
nonhuman animals: the involvement of practical reason and sociabil-
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ity.” The capabilities enable, but do not mandate, the pursuit of various
features of the substantive account of fully functioning humanity. Tt is
not the functioning of a person that will be judged good or bad—not
whether a woman is sexually active or celibate, for example—but
whether or not the conditions have been provided such that she has
both the right and the real ability to weigh the merits of each function
and then choose the one she deems most appropriate. As Nussbaum
conceives it, the theory's emphasis on capability, racher than function,
is the novel feature that successfully meets the three guiding concerns
mentioned above. It is what makes it a political conception of justice,
rather than a comprehensive doctrine,’” By mandating only the provi-
sion of capabilities, and not the execution of specific acts, the capabili-
ties approach preserves the right of individuals to follow the traditions
of their own culture. All that must be guaranteed is their real (and not
just formal) right to choose one form of life over the other, Thus, pro-
vided with the basic capabilities, a woman may elect to pursue a life
divergent from the fully functioning life the capabilities are derived from
or—since the list is not meant to be an exhaustive moral account—to
select functions that go beyond the ones implied by the listed capabili-
ties."" At the same time, this framework provides a benchmark for the
critique of abusive or exploitative state of affairs by defining injustice as
a situation in which these capabilities are not fostered or not allowed to
develop.

The critical part of this article will argue that the capabilities approach
is not a pliantly neutra) system that many different groups could endorse
without abandoning their own comprehensive convictions. It could be
cndorsed by many cultural and religious groups but would not be ac-
commodating of illiberal groups that a theory like Nussbaum's should
be concerned to include. Nussbaum recognizes diversity as a value unto
itself, but not as an absolute one, and allows that there may well be ways
of living that should not be encouraged."” In response to this argument,

“Ibid., p. 72.

" Ibid., pp. 87, 96.

'"On this point, it must be undersiood that the capabilities list is meant to refer to what
Nussbaum calis combined capabilities, where the internal capability (or power) Lo do some-
thing is mct with the external conditions necessary for that function. So, e.g., a woman with
the internal capability of practical reason and with enough food to eat can wuly be choosing
when she decides 1o fast as part of a religious observance. Lacking either the internat ability
to decide for herself or the material environment that makes the choice one belween viable
alternatives (i.c., there is a difference between fasting and starving), she cannot be said 1o
have freely chosen, and a theorist would be right 1o call the woman’s situation unjust {ibid.,
p- 85). .

" 1bid., p. 50.
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I would claim the following: it is precisely those cultures fostering the
most prevalent types of “principled,” genderspecific exploitation that
the capabilities approach (or a theory that similarly means to persuade,
rather than force people to adopt liberal behavior) needs to be able to
address. To be sure, Nussbaum and I can disagree as to whether any -
particular group is one we want to try and include in our polity, or if it
is beyond the pale. Given the philosophical (as apposed to Rawls's pu-
tatively historical) grounding of her project, this discussion would also
turn on whether the group’s self-exemption from the Aristotelian pro-
cess of cooperatively and dialogically determining human nature beto-
kens a legitimate philosophical critique of that process, or is an aber-
ration from it, like madness or ignorance, Whatever the result of that
conversation, the following two practical issues should be considered.
First, politically marginalized groups rarely interpret their marginaliza-
tion as a rebuke to their practices, Rather, they surround themselves with
like-minded people, further insulating their notions from challenges.
Second, the exclusion of significant minorities from the political pro-
cess and social structure may lead to political instability. Isolated cults
and minority religions are far less likely to wither away and die for
inattention today given the power of modern communication technol-
ogies to connect individuals, disseminate information, and provide ac-
cess to dangerous expertise. If members of unpopular, and perhaps
justly decried, movements once interpreted their isolation as confir-
mation of their elect status, and the corrupt state of the world, they
do so today armed with the real ability to bring about cataclysms that,
in their minds, will illumine the current darkness.

The attractiveness of a political-liberal construction to theorists sen-
sitive about charges of paternalism is clear, Such a construction seeks
the conditions for political unity among groups with disparate notions
of the good, without forcing these groups to abandon their own no-
tions of the good. This article will argue that if the capabilities ap-
proach were adopted by a polity, it would fail to be other than a het-
cronomous imposition of a sort of comprehensive liberal docirine.
Some groups might reasonably reject the approach as denying their
own notions of ultimate reality and, to the extent that the approach
undergirds coercive state action, as threatening the continuity of their
cultures or religions,”?

"*1 am using the word “reasonable” in Rawls’s sense: a state describing one's willingness
to adhere 1o rules that one in turn expects others to foltow.
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While the capabilities list is meant to be accepted by all, it is not thought
to be heteronomous because it is “facilitative rather than tyrannical”: it
demands the provision of capabilities rather than the performance of
actions. In this section, I will argue that even the demand for caﬁabilities
is heteronomous, because the character of the substantive anthropolog-
ical account—which mandates the capabilities—irreconcilably conflicts
with the anthropological cores of comprehensive doctrines whose ad-
herents Nussbaum hopes will adopt the capabilities list. In Rawls’s terms,
the capabilities approach exceeds the parameters of a political concep-
tion of justice and amounts to a partial comprehensive doctrine.’ As
such, it appears to be a bad candidate for a political-liberal theory. If
we discard the Rawlsian parameters of political liberalism, the capabil-
ities approach still appears to be a bad candidate for a viable and in-
clusive platform for uniting a pluralistic society, il that society includes
illiberal groups.’” -

We first need lo clarily Rawls’s and Nussbaum's usage of the terms
“melaphysics” and “comprehensive doctrines.” Neither Rawls nor Nuss-
baum explicitly delineate what they mean by the term “metaphysics.”
However, it seems fair to say that they distinguish “metaphysies” in a
strict sense, meaning an account of being qua being, from “metaphys-
ics” in a broad sense, meaning roughly the same as a “comprehensive
doctrine.”'® With respect to “comprehensive doctrines,” Rawls identi-

M As I see it, the question of whether Nussbaum’s capabilities approach is, or amounts to,
a comprehensive or metaphysical doctrine can be answered in onc of threc ways, the third
of which T think is most pertinent to the claims of this anicle. First, we could ask if the
capabilities approach is a recognizable historical comprehensive doctrine to which many
adhere, like Catholicism or evangelical Protestantism; the answer 10 this, clearly, is no. Sccond,
we might ask if il seems te participate in, or be a particular expression of, a historical com-
prehensive doctrine or metaphysical dectrine, To this we might answer in the affirmative, to
the extent that it is consistent with an Aristotelian worldview, Nussbaum argues that hers is
not a metaphysical doctrine in part because while it is avowedly an Arisiotelian project,
Aristotle’s moral and political project is not metaphysical {cf. ANE [n. 1 above], and ASD [n.
1 above], p. 217). I will not engage Nussbaum about the character of Aristotle’s work here,
but just note her own admission that her thesis is controvessial (ASD, p. 217). Third, we can
ask if the capabilities approach has the general form of a comprehensive doctrine to the
extent that it answers, or assumes answers to, profound questions of human and social purpose.

" Nussbaum does not say that she intends to strictly follow Rawls's formulations but uses
verbiage like “in the spirit of " (WHD [n. 1 above], p. 74}. Accordingly, my main point is not
to convicl her of being an inconstant Rawlsian.

'* Ruwls acknowledges that there is no accepled definition of the term {Pofitical Liberalism
[n. 3above], p. 29, n. 31) Borh thinkers use the 1erm to refer to doctrines historically identified
as meiaphysical and associated with a particadar thinker or school, e.g., Thomist, Cartesian,
Leibnizian, ctc. They further identify "metaphysics” as something that they wish 1o avoid in
their theerizing and that from which their programs avowedly maintain independence. Rawls
allows that the avowed avoidance of metaphysics may imply a mctaphysical thesis, namely,

386



Nussbaum’s Capabilities Approach

fies such a docirine as “includ{ing] conceptions of what is of value in
human life, and ideals of personal character . . . and of familial and
associational relationships, and much else that is to inform our con-
duct, and in the limit to our life as a whole.” A partial comprehensive
doctrine is one that “comprises a number of, but by no means all,
nonpolitical values and virtues and is rather loosely articulated.”"”

I will now consider how Nussbaum treats the integration of the ca-
pabilities list, with its implied notion of human good, into a multicul-
tural polity whose member cultures already have significant under
standings of the human good. If the capabilities approach is a political
conception of justice, its substantive account of the human good, and
the capabilities derived from it, should not displace the substantive
elements of prospective “host" comprehensive doctrines. If the sub-
stantive aspects of the capabilities approach cannot exist alongside the
“‘host” comprehensive doctrine of the indigenous culture, then this
would seem to indicate that there is something blocking its incorpo-
ration. In other words, the capabilities approach has elements of a
comprehensive doctrine, or it is a comprehensive doctrine itself.

A

Nussbaum treats the problem of assessing an individual's stated pref-
erence for a role that seems disadvantageous from an outsider’s per
spective (i.e., one lacking the capabilities) in a culture where that dis-
advantage is upheld as the norm. Nussbaum stipulates that while every
preference is socially habituated—echoing George Orwell—some pref-
erences must be valued above others, The acceptance of the proposed
capabilities in the political environment (or for the purposes of theo-
rizing about the proper foundations of the state) is not optional, “A
habituated preference not to have an item on the list (political liber-
ties, literacy, equal political rights or whatever) will not count in the
social choice function and the equally habituated preference to have
these things will count.”" A choice for a certain function is legitimate
once the capabilities are accepted, but neither A, a choice for a func-
tion in the absence of the lexically prior capabilities, nor B, a choice
against having one of the capabilities, will be considered politically

that no metaphysical doctrine is required for the purposes of the projecl. He feels, however,
that no particular metaphysical doctrine is required, and, therefore, no particular doctrine
is denied, for the constryction of his political ideas, Whatever metaphysical theses are implied
in his work arc too general 1o be associated with any particular doctrine; as such, the putative
metaphysical implications of his project are trivial to the project {ibid.}.

" Ibid,, p. 15.

* Ibid., p. 149.
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acceptable. For instance, neither an uneducated woman’s stated pref-
erence to defer judgmenis about her well-being to her husband {(A),
nor her preference against receiving an education (B), will be coun-
tenanced as authentic choices. Rather, they may be deemed evidence
of a “false consciousness,” part of an oppressive system that has been
adopted by the oppressed.

Nussbaum attempts to account for this bias toward positive choices
for the capabilities both theoretically and empirically. With respect to
theory, the decision in favor of the capability of practica! reason is
justifiable because—in reference to the substantive model of human
functioning—it constitutes the “enabling core of whatever else human
beings choose.”"” The substantive model tells us that choice informed
by practical reason is constitutively human, One who is fully human
“shapes his or her own life, rather than being passively shaped or
pushed around by the world in the manner of a ‘flock’” or ‘herd,”™*
Qua theorist, Nussbaum knows the capabilities are worthy of privilege,
but this certainty is chastened by a concern to avoid paternalism. Nuss-
baum is therefore concerned to see that people in traditional cultures
actually seem to agree with her and to want the capabilities,

Nussbaum argues that one can trust an individual’s choice to have
one of the capabilities, and distrust a choice against having one of the
capabilities, because of the resonance between human desire and the
substantive account of human functioning. We ought to consider de-
sire salient, because its suffusion with rationality makes it a humanly
significant part of a personality.® Conceived “similarly” to Aristotle’s
prohaivesis (deliberative desire), T take it that on Nussbaum's account,
desire properly includes a component of knowledge about the nature
of one’s constitutively human good.”” This is the good that Nussbaum -
describes (at-least in basic form) in the substantive account of the fully
functioning human being. This substantive notion of the good, and
the desires associated teleologically with it, are understood to hold pre-
culturally—to describe the human being as such. “Desires for food, for
mobility, for security, for health, and for the use of reason——these seem
to be relatively permanent features of our make up as humans, which
culture can blunt, but not altogether remove.™ A “truly informed”
human desire, then, is one that performs its natural teleological func-

" Ihid,

» [bid,, p. 72.
* Ibid., p. 155.
2 Ihid,

* [bid.
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tion with respect to human flourishing, while a malformed desire does
not conduce to human flourishing. One might ask how we arc to dis-
tinguish informed desire from uninformed desire beyond a formal def-
inition of tending toward, and away from, human flourishing?

For Nussbaum, we need not neccssafify apply a consequentialist cri-
terion to the evaluation of desires: for example, the good is X; in-
formed desires are for the good; and, therefore, informed desires are
for X (or X-derived things). In Nussbaum’s use of the phrase “in-
formed desire,” the modifier refers to conditions of desire formation
in which people have the opportunity to learn about the outside world,
free from intimidation and desperate want.* Her claim is that desires
formed under these circumstances will, more often than not, be the
true, informed kind, conducive to human flourishing. The corrupting
effects that oppressive cultures may have on desire are corrected
against by the removal—at least in the short term (i.e., in a specific
workshop or women's shelter)—of suspect cultural elements. Nature,
as it were, is allowed to reassert itself. We therefore do not need to use
a consequentialist eriterion of the human good to distinguish informed
desire from uninformed desire, because we have already incorporated
congruence with the substantive account of the human good into the
conditions of desire formation,”

Now, a stated preference for the capabilities, in an environment
where women are already treated as capability bearers, may demon-
strate nothing more than the idea that humans' preferences are mal-
leable,*® Nusshaum argues that we can trust a person’s informed desire
to have one of the capabilities, because the desire is informed by what
conduces to true human functioning. The modifier “informed” has ob-
Jjective, and not just culturally contingent, content, referenced to the
human being as such. To redeem this claim and refute the critic, Nuss-
baum needs to show that the conditions for informed desire, recom-
mended by the substantive account (free access Lo relevant information
about the role of the capabilities and associated functions in real
women’s lives, respect, nonpenury, nonintimidation, etc,) are disanal-
ogous to those suspect conditions of the local culture, which are per-
haps also capable of producing desires commensurate with itself. She
must show that the recommended conditions are not merely the par-
ticular conditions of Western liberal culture but “control” conditions
in which true human nature can reveal itself.

“ Ihid., p. 152.
* Phid.. p. 151,
* Comparc ibid., p. 161,
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B

How does Nussbaum know the human good (the good that is substan-
tively reflected in the “conditions for informed desire™ and formally
indicates the salience of desire to ethics)? Most comprehensive doc-
trines already have understandings of the true human good(s); this
was of course the impetus for some liberal and politicaldiberal theo-
ries’ prescinding from an identification of authentic human good(s}.
The capabilities approach has strong claims about the human good,
human powers, and authentic human desire.”” Nussbaum argues, how-
ever, that hers is not a metaphysical doctrine.® She acknowledges that
if it were, it would have to be asserted over and against the metaphys-
ical views of groups to whom the capabilities approach is meant to be
amenable. Her Aristotelian method grounds ethics on an account of
human nature derived from what a community of conversation part-
ners agrees makes human life worth living, rather than on an extra-
human plane like Plato’s ideal forms.” Aristotle announces in the be-
ginning of the Nicomachean Ethics that his method of inquiry in ethics
is the same one that he uses in all other areas: as Nussbaum para-
phrases it, “to preserve the greatest number and the most basic of the
‘appearances’—human perceptions and beliefs—on the subject.”® To
answer the question “what is a human being?”—which seems to be a
question about fact—one must necessarily consult peoples’ attitudes
about what distinguishes human life from the lives of beasts and gods.
It remains that these attitudes will be culturally conditioned, but hu-
man beings are irreducibly cultural, so an attempt (like Plato’s) to
extrapolate to a precultural state is chimerical. Arguments made
against human sociability are also usually self-refuting, in that they pre-
suppose a speaker and audience engaged in the question of how good
communal life should proceed.® These arguments are held by so few
people anyway that we may suspect that there is something unnatural
about them—that it is they, and not the rest of us, who are aberrant.”

So Nussbaum’s claim that her account of the fully functioning hu-
man being and derived set of capabilities avoids metaphysics rests on
the fact that the capabilities approach has not been taken from some

11 is this comprehensiveness with respect to the good that leads David Crocker to the
conclusion that Rawls would consider Nussbaum’s a metaphysical doctrine. See David A
Crocker, “Foundations of Development Ethics,” in Nussbaum and Glover, eds., p. 171.

“ WHD (n. 1 above), p. 76.

** Ibvid.

** ANE (n. 1 above), p. 102.

¥ thid., p. 109.

*Ibid., p. 106,
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extrahuman source but has been developed through dialogue with
people all around the world. The capabilities approach is not meant
to be seen as a definitive statement of human nature as such. Rather,
it should be understood in the manner of a scientific hypothesis: a
working theory arrived at through a posteriori means, meant to “direct
attention to areas of special importance.”™ The theory is open to fur-
ther revision through these same methods.™

Yet an initial judgment needs to be made to apply this Aristotelian
method to the question of human nature. A decision of this sort im-
plicitly precludes other modes of assessment, be they Augustinian,
Whiteheadian, or other. The Aristotelian method might include an Au-
gustinian mode of assessment in the sense that someone with an Au-
gustinian view might be included in the discussion, but the overall
approach itself is not Augustinian.”® I one judges that peoples’ opin-
ions about human purpose alone are germane to identifying human
purpose, then one judges, or implicitly judges, that revelation, a holy
text, or a particular person's, or tradition’s, opinions are not germane
to this end. This may be because these modes of inquiry are seen as
deficient (perhaps because self-contradictory or insufficient to meet
the political problems at hand), or that, for positive reasons, the Ar-
istotelian method is sufficient for ethics, because human beings just
are the creatures Aristotle described.

In the former event (other modes deficient), the capabilities ap-
proach would do more than Nussbaum wishes it to do, in shouldering
aside all other comprehensive views prior to political discussion. True,
she writes that the theorist need not take all choices into account in
forming a political theory (i.e;, in contrast to what is to be permitted
in actual political debate in a democratic nation, which would presum-
ably be open to all or most claims}.* This is reasonable to an extent.
The political theorist concerned with the challenges of pluralism per-
haps ought to avail herself to some sort of putatively extrasectarian
theory, rather than a particular moral system, if neutrality with respect
to systems is desired (and the idea of an extrasectarian theory's neu-

*ASD (n. 1 above), p. 219.

M WHD, p. 17, HC, p. T4, ASD, p. 217, and cf. ANE.

* Then again, someone expressing an Augustinian viewpoint might not even be judged as
evincing informed preferences, and so Lheir views may be discounted in the “social choice
function” because their stated preferences are not in line with the emerging substantive
account of human functioning. Here T confess some confusion over whether Nussbaum's
assessment of desive occurs at the fevel of theorizing, during her generation and modification
of the capabilitics approach, as well as at the time when a theorist consults peeple’s actual
desires for, or against, Lthe capabilities,

* WHD, p. 160.
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trality with respect to various moral theories is coherent). Yet because
this theory's abstracting common features from apparently different
moral systems has a public nature in the form of the institutions it
supports, the theorist perhaps lacks the freedom she might have in
developing a purely academic account of what is essential to different
moral systems. She must be careful with those public theoretical ele-
ments conflicting with various comprehensive doctrines’ epistemolo-
gies or characteristic forms of moral reasoning, A Catholic or Buddhist,
for instance, might grant that the political theorist trying to contrive
a systemn inclusive of Catholicism, Buddhism, and so forth, should not,
or need not, begin with strictly Catholic or Buddhist conceptions and
methodologies. They might be expected to object, however, if the re-
sultant theory requires citizens to effectively abandon their religious
convictions as a price of political inclusion. Nussbaum and Rawls (and
Isaiah Berlin) agree that public institutions, even if formed without the
aim of privileging any one comprehensive doctrine, will inevitably
function to the detriment of some conceivable forms of life.”” If this
negative funcrion is a nonmoral effect, inasmuch as it does not result
from an intentional marginalization of any group, but the conse-
guences are nonetheless foreseeable, we then must make a practical
decision regarding which groups we wish to have fostered or margin-
alized. If we wish to have a stable and enduring pluralistic union
(Rawls) and do so while looking out for women's rights (Nussbaum},
we need to include more than just the groups of Rawls's “reasonable
pluralism”~-groups whose doctrines are already amenable to democ-
racy. If Nussbaum has judged non-Aristotelian modes of inquiry to be
deficient, this prima facie exclusion can be expected to show up in
institutional form later on and will function against the desired
inclusion,

If the theorist’s use of an Aristotelian method results from positive
reasons, then it seems that an a priori judgment must have been made
that the Aristotelian method is sufficient for ethical deliberation be-
cause humans just are Aristotelian creatures. Nussbaum’s discussion of
the absence of a “spirituality capability” scems to indicate the Aristo-
telian method is in fact used for positive reasons, following an a priori
judgment of its sufficiency for ethics.® According to Nussbaum, Aris-
totle did not consider religion to be one of the essential human powers

* Rawls, Political Liberalism (n, 3 above), p. 195; Isaiah Berlin, The Crooked Timber of Humanily

(New York: Knopf, 1991}, pp. 11-19, )
* By coniras(, John Finnis inciudes a capacity for spirituality in his Aristotelian list of essential
human powers (Naturel Law, Natural Rights [Oxford: Clarendon, 1980}, p. 839}
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the statesman was obligated to protect (the protection of such powers
being the statesman’s job qua statesman). Instead, religion is “one of
the ways in which citizens may choose to exercise their powers of
thought, emotion, and imagination.” As religion is not essential to po-
litical life, the statesman is to take the same position of noninterfer-
ence with religion he takes with the other objects of thought, emotion,
and imagination,® Aristotle and Nussbaum then know “with as much
exactitude as the subject allows,” what is and is not essential about
human nature (and with it, what is salient to ethical and political de-
liberation).™ Ultimately, a decision to rely on an Aristotelian approach
to ethics {over and against a religious one) must be made nonempir-
ically, as an a posteriori judgment in favor of the a posteriori Aristo-
telian approach—a judgment in favor of the Aristotelian approach
reached as the result of consulting peoples attitudes about what ap-
proach to take—would assume the conclusion purportedly in question.
An a priori designation of what is essential to human nature is, by just
about any definition of metaphysics, a2 metaphysical claim."

The dimensions of a broadly metaphysical account (i.e., one that
describes what is essential to human nature) can be traced by viewing
its deplacement of extant metaphysical doctrines, be they understood
in the strict or broad sense.*” For instance, if a judgment is made that
humans are, in the final analysis, Aristotelian creatures, a corollary
judgment is at least implied that humans are not creatures of God, loct
of creative synthesis, or anything else.” To take the first implication: if

*ASD, p. 236.

 Aristotle, Nichamachean Ethics, 1094b13.

“VIf it is the case that the selection of any method of moral inquiry implies a judgment:
regarding the sufficiency of the method to the human condition (and therefore a judgment
regarding the nature of the human cendition), one might ask if this implies the impossibility
of nonmetaphysical ethical inquiry. The answer depends on the purposc of the subsequent
account. One can limit the account and make it nonmctaphysical by linking the account to
the methods and interests of a particular discipline, e.g., “insofar as human beings are con-
sidered biologically, . . . as aclors in a liberal political order, . . . as consumers, eic.” An a
posteriori moral inguiry like Aristotle’s can be understood to imply this limiting provision so
long as the conclusions of the inquiry arc relativized with respeet to other moral inquiries,
e.g., “According to the epinions of the many and the wise of this society, a person's moral
responsibilities are . . "

* Rawls allows that his abstaining from metaphysical grounding can be construed as im-
plying a mclaphysical position, but no particular one; i.e., whatever is implied by his project
is 50 general as (o be inclusive of the major historical metaphysical positions. Begging an
evaluation of his argument, my point with Nussbaum is that her abstaining from metaphysics
has substantive implications for her project, given its desiderata.

*Thomas Aquinas of course understood human beings as Aristotelian creatures but did
not judge Aristotle's account as a comprehensive anthropological account, God created hu-
man beings with the dimensions that Aristotle was largely successful in describing.
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humans are not creatures of God, then a God who creates human be-
ings does not exist, and at least the three Western monotheistic reli-
gions are false,

It thus appears that the capabilities approach, contrary to its inten-
tions, is a broadly metaphysical doctrine (or a “partial comprehensive
doctrine™) by virtue of its derivation and content, A possible response
to the above critique would be to suggest that even if the Aristotelian
account does do the work of a metaphysical characterization of human
nature and was derived by a theorist making, or assuming, the conclu-
sion of a kind of metaphysical stipulation or deduction* (so that it is
not a “freestanding” view), the capabilities approach asks only that the
list of capabilities be treated by political actors as if truly describing
human nature. They need not, as it were, convert; they could believe
whatever they wished privately, so long as they refrained from actions
diminishing the likelihcod that they and their fellow citizens realize
the capabilities. _

Traditional liberal models do not—for good or ill—demand access
to a citizen’s preference-forming faculties. The legal provision of a
right for a particular class of persons in a given polity is sufficient for
a member of that class to have the right. Nussbaum expands on Rawls’s
critique of the bare formalism of this principle; state resources need
be expended to ensure that citizens enjoy the “fair value” (Rawls) of
the various liberties. But the extent to which the capabilities approach
is designed to avoid formalism erodes the facilitative intention of the
pelitical-liberal construction. One’s mimed compliance with the capa-
bilities model (by way of “treating as true” its substantive account of
human nature) would not be satisfactory if such mimicry entailed do-
" ing less than providing oneself, one’s wife, or one’s daughter with the
education and the other professional, legal, and cultural opportunities
necessary to realize the capabilities, But then this complement of ed-
ucational, professional, legal, and cultural opportunities arc sufficient
to provide the capabilities. So treating as true the claim “my daughter
has the capabilities” could only be actually to provide her with the

capabilities,

C

The discussion up to now has not addressed the sort of comprehensive
doctrines the capabilities approach would preclude and the sorts of

* Where the major premise is asserted: “humans just are the sort of crcawre . . . " or
“human powers of cognition just are sufficient o, . . "
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life that might be closed off for someone equipped with the capabili-
ties. What could be controversial about preference-conditions of non-
intimidation, nonpenury, and so on? What sort of comprehensive doc-
trine would not be amenable to the purposively vague and inclusive
model of human functioning and derived capabilities Nussbaum has
proposed? Again, my intention in this article is not to advocate a par-
ticular worldview but to trace out blind spots with respect to religion
on the part of the capabilities approach (which it shares with other
liberal theories) that may hinder its utilization as effective political
theory.*

I mean the following sketch to be a generic picture of a theologically
conservative worldview, the tenets and practices of which might be cat-
egorized as illiberal. Whatever the substance of the claims, the condi-
tions under which they are formed are illiberal in the sense that the
actors do not understand their legislative interests to follow on auton-
omous, rational deliberation oriented toward personal life goals, The
preference-forming faculties in this worldview are differently oriented
than in Nussbaum'’s model, yet similarly validated in a circular manner
with respect to the substantive anthropology of the system under which
they are formed. The functionally identical faculties cannot simulta-
neously coexist in a citizen.” As such, neither of the two systems is
accommodating enough to serve as an object of overlapping consensus
if the plurality to be united politically includes adherents of the other
system. I have argued that illiberal doctrines—of which 1 take the fol-
lowing doctrine to be an example—neecd be among those a political
theory like the capabilities approach can incorporate and address.

In this alternate view, human beings are seen as constitutively human
by virtue of their special relationship with a transcendent plane—a
plane that constitutes, or hosts, an ultimate source of meaning for hu-
man life. This seat of ultimate meaning is the one truc good of human
life, which all human beings desire whether they live attuned to or in
ignorance of it. Human minds are not seen as competent for the au-
tonomous guidance of a human life. Rather, decisions must be made
with the aid of earthly religious authorities, holy texts, or the cooper-
ation of divine inspiration. No capability of practical reason (for the
autonomous guiding of a life) can be conferred, as no such power

* While 1 am focusing on theologically conservative religion and the capabilitics approach,
my overall argument is analogous Lo the one Stanley Fish makes with respect (o religion and
liberal theory as such (“Mission Impossible,” Cohumbia Latw Review 97 [1997]: 2260-2352), and
the onc Franklin Gamwell makes with respect to religion and political-liberal theory (The
Meaning of Religious Freedom [Albany, N.Y.: SUNY Press, 1995]), chap. 3},

**This is 10 say that they are identical with respect 1o the job they do, not necessarily with
respect to their psychological or neurological composition.
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exists. It may appear at times that people make fine decisions about
their lives without explicit consultation with authorized sources, but
these decisions may be secretly vitiated with unseen flaws (leading to
future calamities), or, if actually efficacious, were then obviously graced
by covert inspiration. People may be able to voice preferences, but
these may have nothing to do with their actual good. These prefer-
ences may have been formed because of humans’ sinful nature, or
because of external temptations and tempters. Hence, the notion of
choosing against tradition- or spirit-guided choice and, by so doing,
choosing or not choosing to accept this theological anthropology and
to live one’s life accordingly, is' incoherent. Any stated desire to decline
the substantive account’s implications is discounted {(and perhaps
called blasphemy, or heresy}, because the stated desire is not in keep-
ing with the substantive account of human nature, which describes the
act of desiring, properly understood, In fact, any contrary voices will
be viewed as evincing the flawed character of human reason or the
presence of deluding influences. In contrast, a stated desire to depend
on received wisdom transmitted through tradition or to negotiate
novel problems with the aid of earthly authorities, and preferences
actually so formulated, will be viewed positively. These desires reflect
the implications of this substantive model of the fully functioning hu-
man being. Human beings are only human insofar as they maintain a
relationship with the transcendent plane, We can only know what is
proper for a thing if we know what a thing is,

Nussbaum points out that there is something paradoxical about
choosing a life without choice.”” I want to suggest why that description
does not hold for the preceding account. First, one would not choose
this life but, rather, would be reared for it by her parents. There would
be no point where the agent, choosing not to choose, would be forced
to conjure up some kind of methodological amnesia. Second, there
are important differences between this religious life and the hedonistic
one Nussbaum refers to in making her argument. “The life of dumb
grazing animals,” to which Aristotle compares a hedonistic life, is less
than fully human because it lacks the exercise of practical reason.*
The agent lacks control over her actions; she will automatically pursue
pleasure in all cases. The hedonistic life is indeed one without rational
guidance, but the sort of life described above is gnided, though not
explicitly by the individual (at least in her self-understanding), or not
by the individual without reference to tradition or authority. Though

T ANE (n. 1 above), p. 111.
* Aristotle, Nichomachean Ethics, 1095b20.
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the adherent would probably not justify her mode of reasoning this
way, an outsider might recognize the rationality in listening to expe-
rienced elders and consulting the recorded judgments of the past

Nussbaum also points out that participation in debate would seem
to presuppose the speaker’'s exercise, and implicit valuation, of the
capability of practical reason, so that the putatively illiberal conversant
is in a self-contradictory position of trying to defend a way of life where
practical reason and choice is not valued.™ This does not seem quite
right, however. An alternative account of subjectivity need not come
from someone endowed with the capabilities, but could come from
someone who, as mentioned above, has not chosen her worldview.
When asked for an accounting, she embarks on her (illiberal) doc-
trine’s signal means of apologia (“bearing witness” perhaps) without
any expectation that her (unsaved, uninitiated) interlocutors wili ei-
ther understand or, barring an act of grace, agree with her. Her wit-
nessing is more of a defensive reaction against outside provocation, a
way of expressing solidarity with her group. Hers is not an appeal from
one epistemologically privileged human being to another. Nussbaum
is scant in her remarks about how an interlocutor would show that the
witnesser was really implying allegiance with the capabitities.

The doctrine described above differs from the capabilities approach
in its anthropological assumptions, yet it displays a similar circularity
with respect to preference evaluation and its substantive claims about
human nature. A proponent of the second docirine would evaluate
statements endorsing the doctrine’s conception of the good with ev-
aluative tools derived from that very conception of the good. Recall
that Nussbaum argued that people’s preferences for the capabilities
bolster her confidence in the capabilities’ accurate derivation from a
proper account of human functioning, because (according to this Ar-
istotelian account of human nature) people (deliberatively) desire
things appropriate to their nature. Demonstrating a similar circularity
in the theological model hopefully helps show the limitations of this
sort of normative analysis of preference formation, The proponent of
the theological doctrine would reject a preference whose conditions
and content were licit according to the capabilities approach, because
the preference was not formed in a truly human way (i.e., with refer-
ence to the grounding scurce of human authenticity). Nussbaum
would make the same judgment about a preference whose conditions
and content were licit according to the theological doctrine.

The theological and capabilities pictures of proper preference-

* ASD (n. 1 above), p. 237.
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formation entail different anthropological and epistemological views
that cannot, so far as I can see, be reconciled within one person at
one time, Again, an advocate of the capabilities approach may say that
we do not want to include this sort of group in our polity, on the
grounds of not tolerating the intolerant (with early Rawls), or with the
more rueful admission of Berlin: that there cannot be a social world
without loss.”® My thesis is that one must include precisely this sort of
group, if motivated by the same concerns that give rise to the capabil-
ities approach. A further objection might hold that a political system
lacking the desired inclusivity could still suffice as a modus vivendi.
This appeal to the calculative interest of the various groups then de-
pends on the groups’ believing that their interests would not be better
served oultside a political union where they have to make important
compromises. Rawls, and Nussbaum, presumably, envision an overlap-
ping consensus to develop over time, spurred perhaps by an initial
grudging allowance of a modus vivendi. Rawls writes that those in West-
ern democracies who still feel religious toleration to be a mere modus
vivendi—a principle to be discarded if the balance of power changes
in their favor—are fortunately in the minority.”' Since Nussbaum is
particularly interested in exporting the political-liberal idea to societies
without a long history of religious toleration or other liberal obser-
vances, the question of what to do in societies with sizeable numbers
of illiberals is pressing. The practical implications of the preceding
critique will be developed in the next section. I will try to address what,
specifically, members of traditional cultures would consider “deal brea-
kers," inhibiting them from joining a polity. It suffices now to say that
a political system at odds with a minority group lacking the wherewithal
to leave can face instability.

I

I will argue in Subsection IIIA that the substantiveness of the capabil-
ities approach weakens its ability to justifiably criticize illiberal
traditions, (in Subsec. 11IB) works against Nussbaum's desire to protect
cultures for their own sake, and {in Subsec. IIIC) lessens the likelihood
that illiberal cultures would assent to governance that is based on the
capabilities approach, '

“ John Rawls, A Theory of fustice {Cambridge, Mass.: Belknap, 1971), chap. 35,
! Rawls, Political Liberalism {n. 3 above}, p. 148. -
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A

The capabilities approach is less able to serve as a benchmark for crit-
icism because it cannot criticize illiberal groups from a neutral per
spective, For a political-liberal model, a neutral (or nonheteronomous)
perspective is one based on normative grounds not explicitly taken
from any one comprehensive doctrine, A member of an illiberal group
could justifiably counter that the capabilities approach represents a
foreign system of values whose normative foundations his group does
not share. The capabilities approach asks group members initially to
ignore their most fundamental beliefs and operate on another set of
assumptions, thereby treating their comprehensive doctrine as one of
among equally viable alternatives eligible for later election. This may
effectively deny the entire process by which members of the faith are
authenticated; it may in fact vitiate the group's very notion of faith, I
will return to this point below.

B

Nussbaum means the capabilities approach to be facilitative and not
tyrannical in part because she acknowledges traditional, non-Western
cultures as worthy of respect. They should not be automatically forced
to conform to a Western model that patently has its own drawbacks.
Yet at the same time, the capabilities approach is interested in address-
ing apparent abuse and exploitation arising in the genderspecific re-
lations of traditional cultures. Nussbaum acknowledges the tension:
“We want an approach that is respectful of each person’s struggle for
flourishing, that treats each person as an end and as a source of agency
and worth in her own right, Part of this respect will mean. not being
dictatorial about the good, leaving individuals a wide space for choice
and meaningful affiliation. But this very respect means taking a stand
on the conditions that permit them to follow their own lights free from
tyrannies imposed by politics and tradition.”™

It does seem especially hard to have it both ways. Envisioned in prac-
tice, it seems the capabilities approach would have to call for a certain
kind of public education appropriate to the development of the ca-
pability of practical reason. The expectation is that a girl, empowered
to think for herself, would decide whether or not te embrace her
mother's traditional lifestyle. A traditional way of life, where the girl’s
role may be subordinate to her male relatives, will deploy a less than

* WHD (n. 1 above}), p. 69.
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optimal level of flourishing, but this lower level of functioning is sac-
rificed in deference to a respect for culture, And, as Nusshbaum writes,
“one has hardly been harmed by having the chance to choose a life
that does {enjoy all the functions].”™

The capability of choosing may be more deeply harmful to some
illiberal forms of culture than anticipated.™ In the end, it seems in-
consistent to insist that we can protect cultures while simultaneously
affirming the right of individuals to choose freely among functions.
Cultures determine (at least in part) styles of reasoning.®® They set the
parameters not only of value but of choice.® It is unclear to me how
we can erect culturally neutral decision-making apparatuses or avoid
presenting only a certain field of options by embarking on any cne
particular pedagogical course. I do not think that Nussbaum would
disagree with the foregoing assessment. With Rawls, she would perhaps
allow that any public institution will have certain sociological effects,
fostering some pursuvits and hampering others.”” Yet the capabilities
approach does not coerce acceptance of a certain form of culture and,
therefore, does not force one to accept a certain system of values and
conceptual tools. All the capability of practical reason demands is the
wherewithal to enter into one form of culture by free choice rather
than by birth. But this is precisely the problem, I think, because, as
argued above, the capabilities approach does have an assumed set of
values and an associated style of reasoning: with its values and reason-
ing style, religion is conceived of as an object of choice and as one of
the ways that humans may use their imagination, Nussbaum argues that
this cognitive orientation is not heteronomous because of the nature
of deliberative desire. Further, I argued that it was precisely this de-
fense that was evidence of the comprehensive nature of the project;
deliberative desire can only be considered as such if the nature of the
good that is “informing” desire is already stipulated (over and against
other notions of the good).

I think Nussbaum would argue that we are not trying to preserve
traditional modes of culture at all cost but, rather, to reconceive them

“ Ibid., p. 88.

" Both Rawls and Nussbaum allow that the shape of public institttions may have negative
effects on some valuable forms of life, Compare WHD, p, 235; Rawls, Political Liberalism, p.
200. My point here is to flesh out the consequences of these admissions.

* Jan Hacking, “Language, Truth, and Reason,” in Rafionalily and Relativism, ed. Martin
Hollis and Steven Lukes {Cambridge, Mass.: MIT Press, 1982), p, 60,

*Will Kymiicka, Multicultural Gitizenship {Oxford: Oxford University Press, 1995) p. 83, cf.
Ronald Dworkin, A Matter of Principle (Cambridge, Mass.: Harvard University Press, 1985}, p.
228,

" Rawls, Political Liberalism, p. 192
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as permissible forms of life an individual might elect. The difficulties
are in determining how much of an individual’s autonomy are to be
surrendered in deference to traditional ways of life, and how far in the
direction of a single comprehensive doctrine—effectively toward an es-
tablishment of religion—do we risk moving to root out perceived
abuse? Part of the intent behind this article is to encourage reflection
on this perennial problem in a way that does not win theoretical co-
herence at the price of the exclusion or belittlement of “problematic”
theologically conservative believers.®™ Good, bad, or indifferent, such
believers will not just go away; their numbers are growing. A practical
question a propoenent of a political-liberal model must face is: How
likely is it that members of illiberal groups will assent to the rules being
proposed?

C

One should inquire how a child will be educated to bring her to the
point where the alternatives of accepting or refusing her family’s tra-
ditional norms appear as live options, Nussbaum acknowledges that
preferences to have, and not to have, items on the capabilities list are
both habituated ones. But educating a child in a certain way will likely
predispose her not only to choose in a certain way but to feel that it
is an appropriate use of human powers to choose (with respect to her
own life plan} at all.

Certain traditional ways of life may not seem like real options for a
girl unless she is taught in the culture's own conceptual vocabulary.*
It is possible that one might choose a traditional mode of life and
assign oneself a restrictive, genderspecific role, but it is just as likely—
if not more likely—that one would choose a life consistent with the
very mode of adjudication that enabled her to make the decision. If
the capabilities approach wanted to make traditional options viable
and not just urge people toward a liberal outlook (in the manner of a
comprehensive Hberalism}, would it require home stays with families
participating in an illiberal lifestyle? Or some sort of preliminary reli-
gious indoctrination as a complement to what I assume would be a

* Fish argues that this move of explaining inconsistencics and tensions in political theory
by concluding that the theory cannot include everyone {and labeling thosc excluded in some
perjorative fashion) is characteristic of (or, at least, common to) liberal theory. Fish traces
this action in an exhuastive survey of classical and eontemporary liberal theory and makes a
fairly persuasive argument thal this exclusionary lactic is a symptomatic blind spot of liberal
theory. | do not, however, agree with the conclusions that Fish draws regarding political theory
in general.

* Compare Dworkin, p. 23],
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traditional sort of Western primary and secondary education? Whereas
one sort of lifestyle might be made to seem viable through the tradi-
tional means of Western education, others might only seem viable and
worthy as modes of life if seen from “the inside,” presented in that
culture’s own conceptual terms, .

Il should be noted that a choice to affirm a traditional way of life
may not have the tenor of a decision reached in what the culture con-
siders to be the proper mode of adjudication.”® This may prove cor-
rosive to the culture. A choice to join a certain religion, for instance,
made in a liberal way—in which the merits of different religions are
weighed in relation to the agent’s perceived spiritual needs, in a way
akin to the selection of a political party—is certainly a different mode
of election than some religions acknowledge as affecting conversion,
Such a manner of choosing might well resemble Aristotle’s description
of enkratic choice, wherein the agent knows the proper course of action
and has the discipline to do it, but not the desire: he does the right
thing, but in the wrong way. Such things do have an effect on a reli-
gion’s and a religious culture’s continuities. It has been suggested that
the declining membership of mainline American Protestant and Cath-
olic churches and non-Orthodox synagogues has much to do with the
way that religion is perceived and contextualized in the larger society:
it has become just one more choice among others—going to church
on Sunday or going to soccer practice.”

Finally, it would seem that a pedagogical application of the capabil-
ities approach would place the -interests of the state at odds with a
parent’s interest in raising her child as she sees fit. Nussbaum acknowl-
edges that the right to worship as one chooses entails an associated
right to seek the continuity of one’s faith through one’s children.” A
degree of tension will result consistent with the degree to which the
traditional form of life the parent wishes to transmit conflicts with the

“ Obviously, cultures do not make judgments, The choice may not be considered appro-
priate by the lights of some cultural actors. Nussbaum makes the point that we ought nat
consider the most conservalive voice in 4 ¢aliure, or the voice of the present leadership, as
necessarily synonymous with the essence of the culure, 1 agree, but then we cannot pick
some other voice as essential cither, be it at tandom or with respect to some external notion
of salience. We could, just as a cultural actor mighl, study the culture, its sacred lexts, clc,
and conclude that certain voices are merely reactionary with respect to the culture’s history,
elc., bul this probably is far more than a political theorist sensitive to paternalism wants to
do. These ¢onsiderations fead me o urge avoiding political projects based on essentialist
characterizations of cultures or religions.

% See Paul Griffiths, in "Religious Allegiance and Political Sovereignth: An Irreconcilable
Tension,” (paper presented at Sacred and Sovercign Conference, University of Chicago Di-
vinity School, Chicago, October 30, 2000), for one example.

® WHD (n. 1 above), p. 220.
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interests that the state has in creating a freethinking person, who is
not dominated by the strictures of illiberal tradition.®® Such tensions
are evident in the Wisconsin v. Yoder case, in the demand of both U.S.
and French Muslims that their daughters be allowed to wear head cov-
ering in school, and in some Fundamentalist and Evangelical Christian
groups’ ongoing opposition to health and multicultural curricula in
U.S. public schools.™

Again, the basic argument for the value of a political-liberal arrange-
ment is chat it provides for stability and a framework of rights protec-
tive of cultural and religious groups’ particular pursuits. As with other
liberal theories, the caveat on the free exercise of one group's or one
individual’s rights is that it cannot be at the explicit expense of an-
other’s. The capabilities approach draws attention to the effect a given
comprehensive conviction might have on certain members within a
group, especially women and children. While accepting that a parent’s
raising her children in line with the parent’s cultural norms is an ex-
tension of personal and religious rights, Nussbaum is concerned that
children raised within an illiberal culture will not have the means to
make informed decisions about their lives when no longer under their
parents’ custodianship. But if intergenerational religious continuity is
something important enough to be protected by a right, why ought we
expect a parent voluntarily to allow her child to be raised or educated
in a manner at odds with her religion? Why would she allow her child
- to be educated in a way that at least implicitly denies her own com-
prehensive convictions and conditions the child to accept the reality
and validity of a field of questions and goals at odds with tradition?
These are a subset of the larger question asked earlier: Why would a
person or a group, so threatened, opt for membership in a society at
odds with their core values?

Nussbaum indicates that cultures which feel marginalized by a re-
gime based on the capabilities approach might still be willing to re-
main in the polity for the formal protection of their religious liberty
and material security offered therein.™ This may be, but I would sug-
gest that the field of people grudgingly accepting the trade-offs of po-

™ Albeit not because it is an illiberal tradition per se, but to the extent that specific practices
are at odds with the capabilities.

* This is evident in the “parental rights” movement. There are custently over twenty nearly
identical Parental Rights Amendments pending in various statcs: the proposed amendments
state that a parent shall have the legal right te direct the course of his child's cducation,
Some have argued that these proposed amendments are legislative cudgels designed 10 in-
timidate public school systems into removing programs and curricula offensive to the Christian
Right.

* Martha Nussbaum, personal correspondence with the author, April 1959,
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litical union—at a high cost to their own way of life—would be larger
than Nussbaum expects. The substantiveness of the capabilities ap-
proach makes it harder to incorporate into comprehensive doctrines
and then lessens its protectiveness of associated host cultures. Barring
even these criticisms, drawn from the concerns about paternalism, di-
versity, and culture Nussbaum acknowledges, there is again the prac-
tical problem of instability, potentially generated by alienated groups
within the polity.

v

Nussbaum deserves praise for highlighting the shertcomings of stan-
dard liberal-economic approaches to women’s guality of life, and for
attempting to marry the procedural and substantive elements perhaps
necessary to make lberal programs coherent and meaningful in this
matter. The liberal’s dilemma is that she does not want to impose a
notion «of the good on citizens, thereby hampering their freedom, but
at the same time does not want to facilitate an unguided freedom in
which citizens are free to do anything, including attack the foundations
of other citizens’ freedom. Nussbaum is clear about the dilemma and
conchides that a theorist must unflinchingly take a stand on a notion
of the good robust enough to preserve citizens’ freedom.™ In a sense,
a liberal must be a bit illiberal about the political and social founda-
tions of a liberal society.

Where 1 take issue with Nussbaum is over the timing and authorship
of this “liberal illiberalism.” We agree with J.'S. Mill that a state that
frustrates permanent human interests (begging the details for now) acts
unjustly and will suffer instability. Nussbaum judges that injustice and
instability will occur if we are not strident about a substantive account
of the good. I would argue that injustice and instability will occur if the
state is too strident about the good. I suspect that problems associated
with “unguided” freedom (i.e., unbounded by a state-authorized notion
of the good) will work themselves out over time, provided that the state
does not act to preserve any particular culture through positive pro-
tections or inadvertently, through oppressive tactics that recalitrate cul-
tures otherwise on the wane.

I agree with Jeff Spinner-Halev and, for that matter, John Courtney
Murray, that forcing a minority culture to conform to a majoritarian
norm in most cases causes more suffering for individuals, and instability

" WHD, p. 160.
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for the polity, than would allowing perceived exploitation to continue.”
History is replete with political horrors undertaken with the intention
of all-at-once uprooting of vice or heterodoxy. Well-intentioned critiques
or coercive initiatives by the majority culture can force reactionary read-
ings of history and reality to ossify into the nonnegotiable tenets of or-
thodoxy, Those whose practices are disturbing to liberals must decide
for themselves to abandon or medify their actions. Liberals may attempt
to convince them but cannot force them in this direction.

If possible, proponents of illiberal doctrines ought to be engaged on
their own terms and shown how their practices fail to contribute even
to their own goals. The proper procedure for this persuasion, I think,
is actually suggested by Nussbaum in an early article with Amartya Sen
(and in various ways by Michael Walzer, Alaisdair Maclntyre, Hans-
Georg Gadamer, and others).” What follows is a mere sketch of an
approach to intercultural critique—the starting point of which is sug-
gested by Nussbaum and Sen—that contrasts with an essentializing
route, In chis alternate sketch, the question of human nature is delib-
erately begged. (I can here only apply the conclusion of my pragmatic
project on pluralism.)™ One does not operate with the assumption that
Nussbaum’s account of human nature and purpose is final or ought to
be convincing to all rational actors—only that it is (at the least) one
she finds useful for articulating moral claims. ‘

A mode of criticism that means to be genuinely critical and nonhet-
eronomous should be articulated from a perspective of “experienced
immersion” in the criticized culture, so that resources from inside the
culture are used to criticize other aspects of it.”” If we abandon an
attempt Lo find a neutral set of norms common to all moral systems—
but do not judge that fruitful intercultural critique is impossible for
relativist reasons—we are left with our own culture’'s or doctrine’s in-
digenous procedures for reform, critique, and apology, on the one
hand, and those procedures indigenous to the criticized party’s culture
or doctrine, on the other. First, “it is important for an outsider to get
enough understanding of the culture in question to be able to satisly
the requirement that the critique be internal and immersed.”™ If an
understanding of the role that the proponent’s proposal plays in her
own culture (as opposed to the critic's) does not temper the criticism, -

" Jeff Spinner-Halev, “Feminism, Multiculturalism, Oppression and the State,” Ethics 112
{2001): 84113,

® JC (n. 1 above).

“ Michael Skerker, "Pragmatism, Pluralism, and the Salience of Doubt” (Ph.D. diss., Uni-
versity of Chicago, 2004).

™ [0, p. 308.

™ Ibid., p. 316.
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I would argue that the critic should offer a careful explanation of a
counterproposal, its role in the critic’'s own worldview, and its ability
to meet commonly perceived problems. Barring success there, the
critic ought to act as an indigenous critic, as Nussbaum suggests, com-
paring the fit of the proponent’s proposal with the supreme values of
the proponent's culture. As T see it, the paradigmatic form of an en-
counter between critic and proponent would be one of interview,
rather than debate. The critic asks the proponent how she sees the
controversialized practice contributing to culturally valued, or inter-
culturally valued, goals, given the apparent contradiction between the
practice and these goals. Once initiated, communal discussion about
values “does not give us back a simple repetition of what each person
thought at the start. This is so because when we scrutinize what we
think, we will notice inconsistencies and unclarities.”™ I would add that
even if the critic is engaged with a savvy proponent of a coherent po-
sition, the proponent’s explanation will not necessarily be a reiteration
of his original views. The critic’s questions cannot but be part of a
conceptual horizon set by her own moral perspective, and so an inter-
view inlended 10 explore the other’s claim and justification procedures
will inevitably be given shape by that perspective. The critic will effec-
tively advance her own claim in the characteristic moral vocabulary of
the other party: her questions lead the proponent to consider whether
something like the critic’s good can be accommeodated in the propo-
nent's moral system, .

For instance, the critic with a capabilities orientation, riow treating
the capabilities approach as a moral system among others, might ask
a conservaiive Southern Bapitist if his call fer a wife's “gracious sub-
mission” to her husband does not run the risk, given the pervasiveness
of sin and the tempiation of pride, of being interpreted and applied
by husbands in a manner not in keeping with Jesus's example of ser-
vant leadership.” The capabilities feminist may be moved to question
the Baptist out of egalitarian concerns but couches the question in
terms of a value system she presumes the Baptist will find intelligible.
Without an extrasectarian essentialist account of rationality, the critic
does not assume that there is a particular metalanguage in which to
couch intercultural appeals and so avails herself to her interlocutor’s,
Without a relativist account denying such an extrasectarian rationality,

” Ibid., p. 319. ‘

™ Or, she can attempt to defend the capabilities approach as metaphysical, showing why
those culiures that Nussbaum now thinks should subscribe to the approach for political
purposes only ought really to assent to the values enshrined in the capabilities approach,
because they are, in the deepest sense, true,
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there is no reason to assume that appeals original to one doctrine will
not be translatable into, and justifiable by, the terms of another. Most,
if not all, moral systems have numerous historical strands of thought,
minority views on certain issues, and so on. The outside critic’s position
may be analogous Lo one such indigenous element. The criticized pro-
ponent may also demand reciprocal explanations of the critic’s posi-
tion. Begging an ultimate standard of rightness, the two parties can,
in a sense, engage in a collaborative (if unwittingly so} search for mu-
tually acceptable answers to moral questions, Again, the question of
whose worldview is actually veridical and comprehensive of the other
(or if such an account exists) is deliberately begged.

The critic’s goal is not necessarily to change the proponent’s mind,
much less convert her, Without an extrasectarian standard, there is no
commonly agreed-on standard for argument resolution. To the extent
that these issues are in the public square, an acceplable outcome for
the critic would be to produce doubt or hesitation on the proponent’s
part so that the proponent no longer wishes to press the public accep-
tance or state enforcement of the contested practice. Even if not in
the public square, doubts raised in the proponent’s mind may lead to
private reconsideration of his position.

[t may well be that while a critic understands a given culture on its
own terms—at least to the extent that she perceives a given practice
as being in tension with that culture’s deepest values—it is her outsider
status that leads her to problematize the practice. Yet the outside critic
should not think she is doing something completely novel {and illicit)
in initiating dialogue with a nongroup member. Nussbaum and Sen
are right to point out that cultures are not hermetically sealed entities,
bui are dynamic, mutually influential processes, and were so prior to
postcolonial philosophy. The critic can now avoid a “colonialist” stance
by sincerely opening herself to a reciprocal critique by the other party.

Without an extrasectarian essentialist standard, though, there are
neither grounds for demanding that conflicts be resolved through di-
alogue, nor extrasectarian means of specifying who is allowed to par-
ticipate in a dialogue. The dialogical process here recommended is to
be urged on those parties, whomever they may be, engaged, for what-
ever their reason, in dialogue with adherents of a foreign moral system,
This would be unacceptable to Nussbaum, as it neither guarantees
women’'s participation in political dialogue, nor addresses the quality
of their participation. As solace, what I am suggesting could be a way
of conversing with those least apt to accept an egalitarian metanorm
anyway, and most wedded to traditional inegalitarian moral structures.
These individuals also tend to be those with the most power over the
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subordinated groups Nussbaum is concerned to protect. Granted, an
individual of this sort will likely not enter into conversation with any-
‘one who cares to engage him. But if his exclusivity is principled, he
would have cause to engage a peer who engaged him in terms of those
principles. If this seems not to present very bold prospects of success,
I am not sure that less would be achieved by, for example, speaking to
the village elder, the priest, or mullah, using his own moral vocabulary,
personally or via proxy, than would be achieved by explaining to him
that he was implicitly endorsing the capabilities of practical reason and
sociability, or by secretly meeting, and trying to change the preferences
of, his wives and daughters. Further, if it is the case that a woman, for
instance, would not be welcome to debate men holding certain ine-
galitarian beliefs and might need to enlist the aid of a male proxy, it
is also likely that a man would not be free to meet with women in
traditional societies to talk to them about their capabilities and would
need to enlist a female proxy for this purpose.

Adopting this approach may well deny a theorist as robust a critique
as perhaps some practices seem to warrant. This may be because a given
practice is not obviously opposed to a culture's underlying values, or
because cultural actors are less willing to entertain arguments from out-
siders. The complaint is fair but must be balanced against the likely
success of a more robust critique. A dramatically incisive critique may
comfort the critic, but alienate the party whose behavior is in question,
As it is couched in unfamiliar value terms, the critique may well seem
to the criticized group as gratuitous or a cover for an imperialist agenda,
Further, if on the liberal understanding, political coercion is to be jus-
tified by the consent of the governed, then the incisive, but unendorsed,
critique would seem a poor candidate for popular acceptance and legit-
imate government action. Instituting a norm that may be consistent with
the majority culture but is unacceptable to a minority—say, a ban on
polygamy, or wearing head scarves in public—is a recipe for the further
alienation of the minority culture from the majority culture, and ulti-
mately, for political instability if members of the minority culture orga-
nize in resistance to the government,

My purpose in this article has not been to criticize the capabilities
approach as a moral theory, or as a benchmark for development work,
but rather to achieve some clarity about its nature and scope as a polit-
ical theory designed for pluralistic societies, I do not mean to advocate
illiberalism, conservatve religiosity, or the exploitation of women,
Rather, I want to suggest that the causes of liberalism—including the
protection and emancipation of women and children—will be better
served if liberal theory is more self-aware of its reach, particularly with
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respect to religion.™ In part, my criticism of the capabilities approach
has come from asking the question of how to “sell” egalitarian norms
to the people holding most of the power in traditional societies, This
is not to minimize the importance of empowering the powerless, so
that they demand rights for themselves, However, I am concerned
about how the husbands, brothers, and religious leaders of these newly
emboldened women react to these egalitarian demands. Those with the
power to slam the breaks on progress and demand new orthodoxies in
reaction fo change need 1o be involved in whalever is occurring. Their
tnvolvement needs to be of such a character that a threatening gulfl is
not perceived between their value system and that of ostensibly well-
meaning outsiders,

“1In this article I have intended (o apply the therapeutic approach ! am recommending
by criticizing a liberal theary in reference 1o its own value terms (respect for conscience,
nonheteronomy, eic.).
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