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Abstract 

Should priority in the allocation of organs be given to those who have previously donated 

or declared their willingness to do so? This article examines the Israeli priority rule in light 

of two prominent critiques of priority rules, pertaining to failure to reciprocate and 

unfairness. The scope and content of these critiques are interpreted from the perspective of 

equality of opportunity. As the Israeli priority rule may reasonably be criticized for 

unfairness and failing to reward certain behaviors, the article develops an adjusted 

priority rule, which removes and adjust the elements in the Israeli priority rule deemed 

problematic. However, such a priority rule is complex to the extent that it may fail to 

increase donation rates and furthermore introduce new concerns of fairness, as the better 

off may be better able to navigate the complex adjusted priority rule.  

Introduction  

The shortage of organs for transplants and the suffering associated with that shortage have 

prompted numerous policies and proposals to alleviate the situation. One such proposal is 

to provide priority in the allocation of organs to those who have made a living donation or 

signed up for the donor registry. Such policies are termed priority rules (Jarvis 1995; Kolber 

2002; Steinberg 2004). In April 2008, the Israeli Parliament introduced new legislation for 

the procurement and allocation of transplantable organs, which gives priority in the 

allocation of organs to organ donors, people who have signed up to be organ donors, and 

their relatives (Lavee et al. 2010, 1132; Ashkenazi, Lavee, and Mor 2015, 265).  

Priority rules have a certain pedigree in Singapore (Iyer 1987, 135; Schmidt and 

Lim 2004, 2175; Teo 1991, 11) and Chile (Zúñiga-Fajuri 2015, 199), as well as in the United 

States. In Chile and Singapore, those who are registered as organ donors receive priority. In 

the US allocation system, those who have been living kidney donors are given priority should 

they need a kidney transplantation at a later point. The US does not, however, give priority 

for registering as a donor. While this article takes the Israeli legislation as a starting point 

and discusses it in some detail, the conclusions drawn about equality of opportunity-based 

priority rules are relevant for the broader set of priority rules.  

The Israeli rule adds a new dimension to the existing academic debate over 

priority rules. A recent review of the literature identifies two distinct reasons for supporting 

a priority rule. These pertain to 1) increasing donation rates and 2) reciprocity, understood 

as the rewarding of those willing to contribute (J. Chandler, Burkell, and Shemie 2015, 190–

91). This article provides a different take on priority rules, assessing them from the 

perspective of equality of opportunity. It utilizes John Roemer's conception of equality of 

opportunity, which stresses that people's opportunities to attain some good or avoid some 
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bad should reflect their genuine effort as opposed to circumstances beyond their control 

(Roemer 1993; 1998; 2003; 2012).1  

This article First describes the Israeli priority rule. Then current experiences 

with priority rules are laid out. The third section presents the Romerian ideal of equality of 

opportunity and employs it to examine the content and scope of prominent critiques of 

priority rules from the general debate over priority rules in organ donation. The section 

presents critiques pertaining specifically to fairness and reciprocity. The next section 

discusses to what extent the Israeli priority rule may be vulnerable to these critiques. After 

this, an equality of opportunity-adjusted version of the Israeli priority rule is presented. A 

final section examines whether this priority rule gives rise to new concerns related to 

fairness.  

The priority rule in Israel  

Since April 2010, Israel has had a priority rule in organ donation. The law gives priority in 

the allocation of organs to living donors, people who have signed up to be organ donors, and 

their relatives, as well as the relatives of deceased donors (Lavee et al. 2010, 1132; 

Ashkenazi, Lavee, and Mor 2015, 265).2 These acts make people eligible for priority points.  

Thus, by donating or declaring a willingness to give, people can bestow a benefit upon 

themselves and their families, should the need for an organ transplantation arise later. The 

organ procurement system in Israel is of the opt-in variety,3  but with a significant role given 

to the family. If people consent to donate their organs by registering as an organ donor, their 

family still needs to sanction this before the organs can be removed. If people have not 

expressed their preferences regarding organ donation, the family is asked to make the 

decision.4  

 While similar in structure, the priority system varies between organs. The 

Israeli priority rule provides priority points to three specific groups (Berzon 2018, 2–3; 

Lavee et al. 2010, 1132; Lavee 2013; Levy 2018, 418).  

• Group 1: Those who have performed a living donation (both directed and non-

directed), and the first-degree relatives of deceased donors.5 

 
1 For other important contributions to the literature on equality of opportunity, see (Arneson 2008; 
Fishkin 2014; Segall 2013; Richards 1998). 
2 ‘Receiving priority’ denotes situations where one person receives priority over another who could 
also have benefitted from it. 
3  For a general description of opt-in systems, see (M. Wilkinson and Wilkinson 2016). The 
difference between opt-in and opt-out is often blurred by the various roles given to families (Price 
2000, 92–94). In many opt-in systems the consent of the family will suffice for the removal of 
organs. 
4 The role of the family in organ donation is a controversial topic (Albertsen 2020; D. M. Shaw 2016; 
D. Shaw et al. 2017; Zambrano 2017). 
5 At first, this category included only those who had performed a non-direct donation of a kidney or 
a liver lobe (Quigley, Wright, and Ravitsky 2012, 971). It was later amended to cover both direct 
and indirect donations, and expanded with lung lobes (Levush 2012, 1614; Lavee 2013). The non-
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• Group 2: Those who have been registered as donors for three years or more. 

• Group 3: The first degree-relatives of registered donors. 

Most priority is conferred on members of the first group, less on the second and even less 

on the third. If people belong to more than one group, they receive the priority of the highest 

category for which they qualify (Levy 2018, 418; Quigley, Wright, and Ravitsky 2012, 971).  

For all organs, there is a very urgent category (Lavee et al. 2010, 1132). Those 

whose need for a liver, lung, or heart is deemed very urgent are treated first. This is also the 

case even if they are not eligible for priority points. If, among those in the urgent category, 

some are equally in need, those who also qualify for 1-3 above will receive priority. Priority 

points are thus most important for those below this level of urgency. The discussion below 

briefly illustrates how, at this level of urgency, priority points work in tandem with the 

medical need of potential transplant recipients.  

The number of priority points each group receives differs between organs.6 For 

lungs, livers and kidneys, the priority points received are added to a clinical score which 

utilizes commonly employed clinical measures. Those with the highest combined score 

receive an organ transplantation (Lavee et al. 2010, 1132). For livers, the Model for End-

Stage Liver Disease (MELD) score is used as the clinical score. This ranges from 6 to 40 

(Lavee et al. 2010, 1132).7 For kidneys, a score ranging from 0 to 18 is assigned, based on 

age, waiting time, panel-reactive antibody concentration, and the HLA match with the 

donor (Lavee et al. 2010, 1132). For both kidneys and livers, the Israeli priority rule 

provides 3.5 priority points to Group 1, 2 points to Group 2, and 1 point to Group 3 (Lavee 

et al. 2010, 1132). For lungs, the lung allocation score (LAS) is utilized as the clinical score. 

It ranges from 0 to 100 and takes into account patient variables that affect survival in the 

next year without a transplant, as well as the projected length of post-transplant survival 

 
inclusion of direct donors was among the things criticized as the law was initially presented 
(Quigley, Wright, and Ravitsky 2012; Wright and Silva 2010). While Lavee’s description includes 
in Group 1 the relatives of living donors (Lavee et al. 2010, 1132), this is absent from later 
descriptions of the law (Levy 2018, 418).  
6 The use of points draws on Lavee’s presentation of the law from 2010 (Lavee et al. 2010). Most 
presentations of the law mention the points, but  do not include or discuss their numerical values 
(August 2012, 412; Berzon 2018; Levy 2018, 418; Quigley, Wright, and Ravitsky 2012; Zaltzman 
2018). They are presented here for the sake of completeness and because the number of points 
awarded raise a concern. There is another difference in how the law is described. Sometimes the 
system is described as one where the various categories provide priority in cases of equal medical 
need (Quigley, Wright, and Ravitsky 2012, 971). According to Lavee this is only strictly true for the 
urgent category. If, however, we read equal medical need as deciding between people of similar 
medical need (i.e. not completely equal MELD scores, for example), these descriptions are roughly 
equivalent. Very few of the arguments presented in this article hinges of which of these descriptions 
are correct  
7 The success of MELD as a predictor of patient survival without receiving a transplantation is 
described in (Kamath and Kim 2007).  
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(Lavee et al. 2010, 1132).8 For lungs, the priority rule provides 15 priority points to Group 

1, 10 points to Group 2, and 5 points to Group 3 (Lavee et al. 2010, 1132). The allocation 

for hearts is somewhat different. For hearts, people are listed on the transplant waiting list 

as either Status 1 or 2. Those with Status 1 are considered very urgent (Lavee et al. 2010, 

1132), and the role of priority points is here, as described above, relegated to that of tie-

breaker. The rest are classified as Status 2. Priority is given, in descending order, to those 

eligible for Group 1, Group 2, and then Group 3 (Lavee et al. 2010, 1132). Those not eligible 

for priority points are placed at the bottom of the Status 2 list. Thus, among Status 2 

potential heart transplant recipients, those who are relatives of deceased donors take 

priority over registered donors, who take priority over the family of registered donors, who 

take priority over those who do not fall into any of the categories (Lavee et al. 2010, 1132). 

Thus, for all organs, the priority rule works alongside measures reflecting other important 

criteria, typically some combination of the urgency of need and capacity to benefit (Lavee et 

al. 2010, 1132). While the priority points awarded do matter, it is important to keep in mind 

that need as defined by the clinical scores remains very important for the allocation of 

organs.  

In addition to this, it is important to note that the Israeli priority rule is subject 

to relevant exemptions. Those below the age of 18 and those with limited cognitive abilities 

are exempted from the system (Lavee et al. 2010, 1132; Levy 2018, 418). These are treated 

on par with those who registered as donors and are eligible for priority.9 However, not being 

willing to donate for religious reasons does not grant this kind of status (Lavee et al. 2010, 

1132). Having laid out the content of the Israeli law, let us consider the expected and actual 

consequences of the priority rule in Israel and elsewhere. 

The effect of priority rules on donation rates  

As mentioned above, one motivation for introducing the priority rule is that such a rule 

increases the organ procurement rate. Assessing the available evidence is important because 

some have expressed doubts that priority rules will, in fact, positively affect donation rates. 

Wilkinson, for example, states that 'we do not have a good reason to think it would increase 

the supply of organs' (T. M. Wilkinson 2011, 167).  

 A number of experiments have been conducted to test how priority rules affect 

donation rates. Kessler and Roth found that introducing a priority rule yields a significant 

increase in people's willingness to register as donors (Kessler and Roth 2012; 2014a). Other 

 
8 In their description of how the LAS score was developed, Egan et. al. highlight how capacity to 
benefit and urgency are both included in the LAS score (unlike in the MELD score) because basing 
lung transplantation only on severity of disease was deemed to cause futile transplantations (Egan 
et al. 2006, 1220). 
9 Presumably, they will also get priority if their family members were deceased donors. This is 
unclear in the various descriptions of the law. 



6 
 

experiments identify similar effects (Li, Hawley, and Schnier 2013). These experiments are 

games set up to mimic the workings of a priority rule. While these games are carefully 

designed, it is always a concern that real-world policies will work differently. Therefore, we 

should also consider experiences from actual introductions of priority rules.  

 Singapore introduced a priority rule in 1987. The rule was introduced alongside 

an opt-out procurement system and gave priority in the allocation of organs to those who 

had not registered an objection to donation (Iyer 1987, 135). While the priority rule was 

introduced as one of several adjustments to the procurement legislation (Price 2000, 90; 

Schmidt and Lim 2004, 2175), the combined introduction of these changes did increase the 

donation rate in Singapore (Teo 1991, 10). The Chilean experience with a priority rule is 

quite different. In Chile, the priority rule was introduced because a newly implemented opt-

out procurement system sparked a very high rate of people opting out (Domínguez and Rojas 

2013, 1317). The introduction of the priority rule successfully brought an end to this 

negative trend (Zúñiga-Fajuri 2015, 200). While not a positive tale, the Chilean experience 

is about much more than the priority rule. Perhaps it is best understood as a cautionary tale 

for the implementation of opt-out procurement policies.  

Israel introduced the priority rule in 2010. The first studies of its effects 

document a significant increase in the donation rate (Lavee et al. 2013, 781–82; A. Stoler et 

al. 2016, 2642–43; Avraham Stoler et al. 2016, 505–6). A study evaluating the donor rates 

in Israel from 1992 to 2013 concluded that the new law resulted in increased registration 

both when the legislation was passed and up to April 2012, when it came into effect  

(Avraham Stoler et al. 2016, 505). The latter date is important, as those registering before it 

would immediately be eligible for priority points, while those registering after the cut-off 

date would not be eligible for the first three years.10 The results furthermore indicate that 

public awareness campaigns and efforts to make it easier to register also had a positive effect 

on donation rates (Avraham Stoler et al. 2016, 506).   

 There is little systematic knowledge about the incentivizing effects of the 

American priority rule, which has been in place since 1996. In 2016, however, a paper 

revealed that many who were eligible for priority experienced a significant delay in receiving 

it (Wainright et al. 2016), so steps have since been taken to improve the process (UNOS 

2018). Unfortunately, the extent to which the US priority rule has improved kidney donation 

rates has not been assessed.  

 As a positive effect on the procurement rate is often cited as one important 

motivation for introducing priority rules, this section has reviewed some of the important 

 
10 For the argument that it is a good idea to have such a waiting period before granting priority, see 
(Dai, Zheng, and Sycara 2019). 
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available evidence, which corroborates the assumption that priority rules will increase the 

number of organs available. But even if we grant that such expectations are justified, 

concerns not pertaining to the likely increase of available organs have also been raised.  

Equality of opportunity  

This section presents Roemer conception of equality of opportunity.  On this account, people 

have equal opportunity to achieve some good or avoid some bad if and only if the degree to 

which they obtain it reflects their autonomous effort as opposed to their circumstances, 

which they do not control (Roemer 1993, 147). This ideal is applicable across a wide range 

of goods and can be used to establish what is required for equality of opportunity to obtain 

regarding each good (Roemer 1998). While one can imagine several plausible uses of the 

ideal of equality of opportunity in this context, it will here be used in the sense, of equality 

of opportunity to receive priority points.11 

 The three most important concepts in Roemer's theory are types, effort, and 

circumstance. The latter refers to elements for which we are not deemed responsible and 

which affect our behaviour in the pursuit of some good (Roemer 1998, 5). To determine 

people's degrees of responsibility, Roemer envisions a process where society decides what 

counts as a circumstance in a specific context (Roemer 1998, 14). Using these parameters, 

people are then divided into types, which are groups of people facing relevantly similar 

circumstances (Roemer 1993, 150; 1998, 7; 2001, 449; 2003, 261). In assessing people's 

exercises of responsibility, their effort is compared to people within the same type (Roemer 

1993, 149; 1998, 11). When comparing people across different types, people positioned 

equally compared to the median within their type are deemed to have exercised a similar 

degree of responsibility (Roemer 1993, 151–52; 2001, 450; 2012, 169). Equality of 

opportunity obtains when people's access to a good reflects only their effort and not their 

circumstance/type (Roemer 1993, 152). The Roemerian ideal provides a baseline for 

comparing people's opportunities and their actions within these, which is sensitive to how 

our efforts are affected by our circumstances.  

 This ideal of equality of opportunity is helpful for understanding the range and 

content of two prominent critiques often raised against priority rules. The two critiques 

 
11 This focus could be a supplement to (or a part of) other equality of opportunity concerns, such as 
equality of opportunity for health. This broader discussion is set aside to allow a more focused 
discussion of priority rules. It would include much discussed topics, such as the need to minimize 
the influence of social determinants on health, as well as the question of responsibility for health 
needs (Albertsen 2016; 2019; Albertsen and Knight 2015; Caplan 1994; Glannon 1998; Moss and 
Siegler 1991; Segall 2010; Zambrano 2016; Albertsen 2015; Nielsen 2013; Andersen and Nielsen 
2016; Nielsen and Axelsen 2012; 2021; Bærøe and Cappelen 2015; Feiring 2008; Ahola-Launonen 
2016; 2015; Davies 2021; Friesen 2016; Segall 2012; Preda 2018).  
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examined here pertain to fairness and reciprocity.12 The scope and content of these critiques 

have received little attention. There are good reasons to think that Roemer's ideal of equality 

of opportunity may inform our understanding of these critiques of priority rules. 

 The first critique pertains to fairness. Proponents of it submit that a priority 

rule may unfairly disadvantage someone. The critique raised with reference to ineligible 

donors, who cannot donate because of genetic deficiencies or co-existing diseases, those who 

do not possess adequate knowledge about the procurement system (Gruenbaum and 

Jotkowitz 2010, 4476; T. M. Wilkinson 2011, 165; Childress and Liverman 2006, 256) and 

vulnerable minorities (Goering and Dula 2004, 37; List 2004, 40). While proponents of such 

fairness critiques are rarely specific regarding on what grounds something is unfair, one 

plausible interpretation is that the wrongness pertains to unequal opportunities. The theory 

of equality of opportunity already described can provide the substance and the content to 

the unfairness critique of priority rules.  

 The second critique is about reciprocity. Proponents of this critique agree that 

contributions should be reciprocally rewarded but argue that priority rules tend to fall short 

of achieving this. Priority rules often fail to reward important actions which potentially 

contribute to mitigating the shortage of organs (Nelson 2004, 28; Saunders 2012, 379–

80).13 Examples offered across the literature include large monetary donations to research, 

donating one's body to research, volunteering for campaigns aimed at increasing the 

donation rate, and other such activities. This will be termed the failing to reciprocate 

critique. While proponents of this critique do not always specify the content of the critique, 

the equality of opportunity approach offers helpful guidance. Whereas the reciprocity 

critique, broadly understood, can be taken to suggest that any contribution should be 

rewarded, the equality of opportunity approach may, sensibly, temper this notion. It 

underscores the importance of having equal opportunity for contributing and gives credence 

to the thought that it makes sense for people to be able to contribute in various ways.   

 From the above, we can distil a number of Roemerian sentiments, which, even 

without going into the details of designing types, can be used to assess priority rules. Priority 

received should reflect effort rather than circumstance. It is important that people have 

 
12 Another prominent critique raises the objection that priority rules do not allocate on the basis of 
medical factors, such as need and urgency (Committee on Increasing Rates of Organ Donation, 
Childress, and Liverman 2006, 257; Biller-Andorno 2004, 20; Gillon 1995, 196; den Hartogh 2010, 
150). This is true for any priority rule. Therefore the critique is not discussed here. For a reply to this 
critique, see (T. M. Wilkinson 2011, 164). See also (J. A. Chandler 2005, 131; Nadel and Nadel 2005, 
321–22).  

 
13 The critique cannot be that there are some morally good deeds which the priority rule fails to 
reward in allocating organs. Even if morality requires that all good acts are rewarded rewarding 
them in the allocation of organs is unfortunate. This is the case because only a fraction will need a 
transplant.  
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equal opportunity to perform acts, which will give them priority and people should not 

receive lower priority for reasons reflecting their social or natural circumstance. 

Furthermore, valuable contributions which (potentially) mitigate the organ shortage should 

make one eligible for priority to the extent that people are responsible for these. Those who 

have shown a comparable degree of responsibility in their respective types should get equal 

points. Consider next how the Israeli priority rule fares when evaluated from this 

perspective. 

Israeli priority rule from the perspective of equality of opportunity  

Roemer's conception of equality of opportunity underlines that it is problematic when the 

opportunities for doing something are unequally distributed due to various circumstances 

outside one's control. This is central to the assessment of fairness and reciprocity. The 

discussion proceeds by assessing each group separately, before highlighting broader issues 

which are relevant across the groups.   

Group 1  

How should the priority given to Group 1, those who have performed a living donation 

(directed or non-directed) and the first-degree relatives of deceased donors, be evaluated 

from the equality of opportunity perspective?  Consider first awarding of priority points to 

those who have made a direct or indirect living donation from the perspective of equality of 

opportunity. The first thing to note is that natural circumstances affect people's 

opportunities for becoming living donors. Some are, medically speaking, not suited to 

donate their kidney or a liver lobe. This could be the case because of diseases in the organs 

or other diseases (such as various forms of cancers and HIV) which make them ineligible to 

donate, or because they are incompetent and unable to consent to donation.14 People thus, 

due to natural circumstances, face unequal opportunities for making a living donation. 

These inequalities also have a social aspect. The risk of having bad organs is stratified along 

a social gradient (Nicholas, Kalantar-Zadeh, and Norris 2015; White et al. 2008), as are 

many diseases (Blane 2006; M. G Marmot and Wilkinson 2006; Michael G. Marmot 2015). 

From the perspective of equality of opportunity, it is problematic to disadvantage those who 

are without the opportunity to donate. 

 There is another social inequality that is related to information. If knowledge 

and information about the donation system are unequally distributed, it contradicts equality 

of opportunity. If some groups in society, such as socially disadvantaged or otherwise 

vulnerable groups, have little or no knowledge about the priority rule, they would not know 

how to gain priority. Rewarding living donation is thus, at least to some extent, problematic 

from the perspective of equal opportunity. Such inequalities are increased in cases where 

 
14 As mentioned the latter group is treated on par with those who have registered as donors.  
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some social or ethnic groups have a lower level of trust in the medical professionals and, 

therefore, would be less willing to undergo the procedure of becoming living donors.   

 There are, however, two considerations, each of which speaks against 

completely removing the priority given to living donors. The first consideration highlights 

that not providing any priority for living donations would be treating those who could donate 

and did on par with those who could donate and chose not to. That also seems to go against 

the ideal of equality of opportunity by treating differential effort equally.  

 A second consideration submits that we should not treat everyone unable to 

donate in the same manner. If it is the case that some of those who are not able to become 

living donors are themselves responsible for their bad health, then treating their inability to 

donate on par with those who are unable to donate because of congenital diseases would also 

conflict with equality of opportunity. How to best strike this balance is addressed in the next 

part of this paper. 

 Consider next the other qualification for Group 1 priority: sanctioning the 

donation of a relative's organs.15 Family members in Israel effectively possess a veto over 

the procurement of organs from their relatives. Rewarding those who sanction a donation 

raises fairness concerns from the perspective of equality of opportunity. The opportunity to 

consent to the removal of a relative's organs is unequally distributed. While the Israeli 

priority rule ensures that this kind of priority can only be acquired once by each person, 

there is a distinct advantage for those who have large families. This is the case because the 

likelihood is larger that they will be given the opportunity to consent to the removal of their 

relative's organs. There is also another problem. Even without taking into account that 

people have families of different sizes, it remains the fact that only a tiny fraction of those 

who die will be eligible donors. Therefore, many are not given a chance to sanction the 

donation. This is unfair, as it amounts to the priority system rewarding circumstance. 

Group 2  

Consider the second group which receives priority under Israeli law: those who have been 

registered as donors for three years or more. Are there any problems of inequality of 

opportunity associated with this? It is important to note that some of the concerns related 

to living donation are not present here. Those not eligible to consent because of a lack of 

competence will receive priority similar to those who have signed up as donors. Those who 

are medically unsuited to donate a kidney or part of a liver as living donors can still register 

as donors. Signing up does not require a health check, and it may very well be that some 

 
15 This section discuss sanctioning. But one anonymous reviewer points out that it could be the case that 
some first degree relatives was not able to be present, when the decision was made. In one sense they have 
not sanctioned donation even if the rest of the family does this. However, for such cases, the arguments in 
this section seem even more applicable.   
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organs are suitable for transplantation (their skin or cornea may also benefit others). Thus, 

everybody can register as a donor, and doing is not dishonest on the part of those who are 

ineligible to make living donations.   

 However, a potential problem of information remains.16 This might be a greater 

worry for deceased donation than for living. The latter is a very significant decision, which 

is often considered when a family member falls ill and always in deliberation with medical 

professionals. The priority rule should be part of the conversation. However, the decision to 

register as a donor is not necessarily preceded by such a conversation. Unequal information 

might, therefore, play a larger role in those decisions. And it is not purely about information. 

It is also about how opportunities to donate are shaped by the broader contours of our 

circumstances. If some groups in society, such as socially disadvantaged or otherwise 

vulnerable groups, have little or no knowledge about the priority rule, they are, in fact, 

disadvantaged by their circumstance. The empirical literature suggests that race, culture, 

and social status affect the propensity to donate (Ladin et al. 2015; Morgan, Miller, and 

Arasaratnam 2003, 708; Mossialos, Costa-Font, and Rudisill 2008). We might, in effect, be 

rewarding those for whom donation is the norm and setting back those who come from 

different backgrounds. This is contradictory to the ideal of rewarding effort. 

Group 3 and cross-group concerns  

Consider the third group, where the relatives of registered donors are given priority. 17 This 

is the category that most clearly contradicts the idea of equality of opportunity. It shares 

many of the problems already identified in the preceding groups but is more detached from 

the effort. It rewards people for the acts of their relatives. This is a clear example of 

rewarding circumstances. As for rewarding the first-degree relatives of deceased donors, 

there is a large element of luck here. The likelihood of receiving priority depends on the size 

of one's family. But the more fundamental problem is that whether a person receives priority 

depends on the choices of their relatives. This is unfair. Two people can themselves make 

the same choices, but only one of them will receive priority – because only one of them has 

relatives who are registered donors. The third category constitutes the clearest breach with 

the ideal of equality of opportunity. 

There is also a fairness problem across groups. It is puzzling why different 

organs are rewarded differently under Israeli law. Consider Group 2 for livers and kidneys. 

A registered donor gets 2 priority points if he needs a kidney or a liver. But the scales to 

which these points are added are markedly different. For livers, it ranges from 6 to 40, while 

 
16 It can only be called a potential problem. We know that the Israeli law was introduced alongside  
large information campaigns. We also know that such campaigns rarely, if ever, reach all strata of 
society.  
17 One could consider it problematic that the family has this veto. For a critique of loopholes, see 
(Kessler and Roth 2014b). 
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for kidneys, it is from 0 to 18. Thus, the relative benefit of being a registered donor is greater 

for those who need a kidney than for those who need a liver. From the perspective of equality 

of opportunity, this is unfair and should be adjusted.  

Finally, we should also consider whether there is another sense in which there 

is an unfairness associated with rewarding every donation equally. Some blood types are 

rarer, and some organs are of better quality. Should we reward this with more points? 

Clearly, this could be done for living donors. For people registering as deceased donors, there 

is more uncertainty about the eventual quality of their organs if they are at the end medically 

suited donors (i.e., die under the right circumstances). But at least for living donors, one 

could argue that among the group who donates, some provide a more valuable or a better 

kidney than others.18 Should they, from the perspective of equality of opportunity, be 

rewarded for this? There is arguably a case for not doing so. Many of the features which 

make a kidney in high demand are beyond people's control. A person of a rare blood type, 

such as O, may indeed be contributing an even more scarce good than others. But there is 

no reason to think that the extra value is an effort on that person's part.    

Interpretation of the unfairness critique as one of equality of opportunity shows 

that there are several elements of unfairness in the Israeli law, where current legislation 

rewards circumstance. The failing to reciprocate critique enables us to see another problem, 

namely, that there may be other important ways to contribute, which are not captured by 

the current legislation. It is to that concern that we now turn.  

Failure to reciprocate  

This section considers the Israeli priority rule in light of the failure to reciprocate critique. 

The critique's basic claim is that while it may be reasonable to reward people who potentially 

contribute to mitigating the organ shortage, there are deeds that are not properly rewarded 

but which should be. The most obvious way to accommodate this concern is to increase the 

number of ways in which advantage can be acquired. These need not be equally weighty, but 

it would be a sound method of rewarding other kinds of potential contributions. Does the 

Israeli legislation fail to reward such acts? A number of candidates were mentioned earlier, 

these will be evaluated later in the paper. Donating one's body to research and volunteering 

for an organization working to increase the donation rate should be taken into consideration 

to achieve reciprocity. Large financial donations to research is another. Such donations 

could arguably do much good in terms of mitigating the organ shortage in the future. Thus, 

several acts would potentially decrease the organ shortage but are not reciprocated by the 

 
18 An anonymous reviewer correctly points out that some deceased donors could be seen as (potentially) 
more valuable than others e (i.e. those of the young or those of type 0 blood type). The reply given in the 
context of the living donors, that this extra potential value is mostly unrelated to effort, would also provide a 
reason for not differentiating among deceased donors.    
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Israeli priority rule. The next section presents an equality of opportunity priority rule, 

amended to secure both fairness and reciprocity. 

An equality of opportunity-adjusted priority rule  

The above sections demonstrate that interpreting critiques regarding fairness and failure to 

reciprocate in light of the equality of opportunity concern is helpful in identifying elements 

of the Israeli priority rule worthy of reconsideration. This section addresses these concerns 

in an attempt to adjust the rule to provide equal opportunity for receiving priority. 

 An equality of opportunity priority rule must be introduced along with public 

campaigns to inform about the changes to the organ procurement system. Furthermore, 

there should be easily available opportunities for registering as a donor, and information 

about donation and the consequences of not registering should be distributed in ways that 

mitigate differences across types. These information campaigns should make a special effort 

to ensure that those who are turning 18 and thus losing their previously held exemption, 

know how they will fare if they do not sign up.19 It would, however, be too careless to assume 

that an even more intense information campaign would completely remove the identified 

equality of opportunity problems. Therefore this section proceeds to discuss adjustments 

suitable for a situation where inequality in the propensity to donate across types remains. 

Note that these adjustments are consistent with keeping the urgent category already 

mentioned.  

 The discussion of the failure to reciprocate critique illustrates the need to 

reciprocate other kinds of behaviour. One plausible way of doing so would be to introduce 

another category for other contributions – one which provides some priority, but less than 

the other groups. But which actions should make one eligible for this kind of priority? The 

ideal of equality of opportunity can identify the extent to which such actions should be 

reciprocated. Donating one's body to research, volunteering for an organization working to 

increase the donation rate, and making large monetary donations to research have been 

mentioned. Should they all be given priority under an equality of opportunity priority rule? 

From the perspective of equality of opportunity, there might be good reasons to exclude large 

financial donations. The extent to which we would want to allow large cash donations to 

confer priority depends on the extent to which we believe inequalities in society adequately 

reflect equal opportunities. If considerable background injustices persist, the donation 

system should be ring-fenced to prevent such contributions resulting in priority. As the 

presence of such background injustices featured in the previous discussions of information 

and donation decisions, we should also acknowledge them in this context. Would there also 

be potential equality of opportunity problems with the other categories? This seems, to a 

 
19This should also be the case for personal communication with anyone who’s cognitive abilities 
improve to the extent where they lose their exemption.  
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lesser extent, to be the case. In the case of volunteering, it would be reasonable to suggest 

that people have quite different opportunities for doing so. This is the case because it is 

something that requires resources to do. Donation of one's body to research is not 

problematic from the perspective of equality of opportunity (or if so, only to a very small 

extent). Everyone can do it, even those who are ill. This, along with the plausible suggestion 

that donating one's body to research is a larger contribution than volunteering, might 

suggest the need to treat these acts differently.  

 Which adjustments of Group 1, 2, and 3 are required? We should exclude (or 

diminish the influence from) categories identified as unfair from the perspective of equality 

of opportunity. Some adjustments are clear. Group 1 provides priority to those who have 

made a living donation (both directed and non-directed), and the first-degree relatives of 

deceased donors. There is a distinct unfairness in at least the latter part of the group. 

Rewarding relatives for the behaviour of their donating family member is problematic. The 

opportunity to do so is unequally distributed in the population. Thus, we have equality of 

opportunity reasons to remove this. For similar reasons, Group 3, where first degree-

relatives of registered donors are given priority, should be removed completely. This ends 

the adjustments to remove things, which are almost entirely a matter of circumstance. This 

would leave us with the following preliminary rendition of the priority rule:  

• Group 1: Those who have performed a living donation (both directed and non-

directed). 

• Group 2: Those who have been registered as donors for three years or more. 

• Group 3: Those who have donated their body to science  

• Group 4: Those who have volunteered in information campaigns about the organ 

shortage. 

There are, however, elements in some of the groups which provide a more mixed picture in 

terms of whether they should be considered circumstance or effort. This is the case for those 

currently in Group 1 who conduct a living donation and the registered donors in Group 2. 

Consider first living donation. The above section substantiates the thought that the 

opportunity to conduct a living donation is unequally distributed and affected by 

circumstance, which can, for some, mean that they are completely unable to donate. 

Removing the priority for living donation altogether due to the unequal opportunities it 

engenders, it fails to appreciate the effort made by those who make the donation. Such a 

policy would, crucially, fail to distinguish between donors and non-donors among the group 

of eligible donors. A final discussion relates to those unable to make a living donation. They 

could be provided with an exception, but this is further complicated if, among those who are 

unable to donate, some are in a relevant sense responsible for this while others are not.  
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 One solution, based more on practical than principled grounds, is to not 

differentiate among those unable to make a living donation. The effort which would go into 

determining whether people are responsible for the conditions that make them unable to 

donate would be vast. For this reason, it seems more plausible to simply treat those unable 

to donate similarly. In doing so, we should not provide everyone unable to donate with an 

exemption. Providing top priority to all, who cannot make a living donation, assumes that 

they would have done so if they could. That seems a very generous assumption on their part. 

 In Group 2 a similar problem appears. Group 2 ensures priority to those who 

have been registered as donors for three years or more. Unequal propensity to donate across 

different parts of the population is unlikely to be solved by information alone. To the extent 

that the analysis of different types reveals social differences in propensity to donate, the 

equality of opportunity rule must seek to reflect this. And this should be done in a way which 

allows, to a certain extent, rewarding effort without rewarding circumstance.  

 Which adjustments to Group 1 and 2 could be made to cater for these 

difficulties? We could imagine a priority rule which bestows different advantages according 

to the socioeconomic group of the person in question, trying to equalize opportunities in that 

respect. Such a scheme could be put in place for both living and deceased donors. Roughly 

put, if people from Type A are in general more likely to donate than people in Type B, then 

donations from A should be awarded fewer points than donations from B, because donating 

among Type A is closer to median behaviour, and thus by assumption requires less effort 

than a donation from Type B. This, however, seems very impractical, and furthermore 

introduces an unfortunate ceiling effect, effectively setting a limit for how much priority 

certain groups can get which is a lower level than that of others. Another possible solution 

is to radically expand the system of exemptions to include exemption categories for each 

group. But we have already seen why this is not a good idea.  

 These difficulties arise because each category is separate in the Israeli system. 

This means that for each category, we much make a dichotomous choice. We must choose 

whether a person is eligible for that level of priority. We should create a more viable measure 

of effort, which allows us to grant exemptions where needed. While the current Israeli 

system only allows for people to receive the highest level of priority they are eligible for, an 

alternative proposal would provide them with priority based not on their highest group 

membership but rather on the sum of the groups they belong to.  

 The advantage of such an approach is that it constructs effort as a property 

ranging over these various acts, each of which potentially contributes to mitigating the organ 

shortage. Eligibility for priority points is no longer a dichotomous notion, but rather a matter 

of degree. This provides for a more helpful measure of effort and an easier way of integrating 

exceptions. 



16 
 

  Under the current Israeli system, one would achieve maximum priority by 

conducting a living donation or sanctioning the donation of a relative's organ. Under the 

proposed system, whether one receives maximum priority would depend on one's actions 

across the four categories. Each category provides a fraction of the priority, which is today 

provided by conducting a living donation.20 These fractions need not be equally large, as it 

is plausible to keep some of the relative importance of a living donation in place under the 

current legislation. As priority becomes a matter of degree across these different classes of 

behaviours the dynamics of the system changes. If a person has conducted both a living 

donation and donated his body to science, he would receive higher priority than one who 

had done only one of these. But the latter would still receive higher priority than a person 

not in any of the groups.  

 How should the size of the fractions relate to each other? Two considerations 

are important in that regard. One is whether being eligible for group 2 and 3 priority should 

outweigh being eligible for group 1 priority? The other is which role exceptions should have. 

 Consider the following scheme. Each of the four categories provide 1 point, so 

maximum priority is received with four points. Call this scheme [1,1,1,1]. This would allow 

someone who had registered as a donor and donated her body to science to outweigh 

someone who had conducted a living donation. It would also mean that we could not 

differentiate between an actually conducted living donation and a registered wish to donate. 

If we wish to keep some proportionality in how much acts are rewarded, this is not a good 

solution. It seems to really be putting too little weight on a living donation.  

 A readily available alternative would be a [2,1,1,1] scheme. But this would still 

treat equally signing up to donate and the other good acts, such as volunteering. So far, we 

have at least discussed as if the latter should result in less priority than the former. It would 

also allow a potentially problematic outweighing of those, who had conducted a living 

donation. Based on this a [5,3,2,1], the scheme seems preferable on these desiderata. Living 

donation would remain very important in assigning fractions of priority and important 

differentiations between the other groups would remain in place.  

How could there be exemptions on such a scheme? Changing donation effort 

from a dichotomous variable to a range across four groups provides a better role for 

exemptions. Everyone in need of an organ transplant will go through an assessment to clarify 

which priority points they are eligible for and whether they should receive exemptions in any 

of the relevant categories. For people without exemptions full priority requires that you are 

eligible for each of the four groups. People would be able to receive exemptions in more than 

one category. Some exemptions are granted automatically, even before people need an 

 
20 Thus, a slight decrease in the weight given to donation behaviour might be the effect. 
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organ, thus suffering for deceases making one unable to conduct a living donation should 

automatically grant group 1 exemption, and people with cognitive disabilities should 

automatically receive a whole range of exemption. The exemption received in group 1 should 

not make one eligible for the full group 1 fraction, but only for some of it (such as 2 points). 

This is introduced because it is not likely that everyone eligible for an exemption would have 

donated.   

 But the equality of opportunity rule does not only provide exemptions for those 

disadvantaged by natural circumstances. It also offers us reasons to indemnify people 

against social disadvantages. Exemptions should be granted to the socially marginalized 

(such as the homeless) as they are very unequally situated to do the acts required to receive 

priority in groups 1-4.  The system is more sensitive to the effect of social inequalities on 

donation behaviour and could be made even more fine-grained.  

This system allows people unwilling to contribute in some ways to do so in other 

ways. This, alongside the possibility of exemptions, helps those who are without the 

opportunity to conduct a living donation. Secondly, it provides a more flexible way of 

granting exemptions to the socially marginalised. And thirdly, it removes the unequal 

rewarding of circumstance present in the current system.  

The adjusted equality of opportunity priority rule and the new fairness problem  

We are left with a priority rule which aims at ensuring that opportunities for treatment and 

donation are equal, and which strives to reward a broad range of contributions insofar as 

people are responsible for making these contributions. This priority is, of course, not perfect, 

even from the perspective of equality of opportunity, but remains an improvement over the 

existing Israeli legislation from the perspective of equality of opportunity. This final section 

assesses the extent to which the adjusted priority rule introduces further deficiencies.  

The above adjustments are very likely to complicate the priority rule. Consider 

first adjustments made to include a wide range of exemptions, some of which are also based 

on social positions. This is likely to make the system much more complicated and harder to 

understand. The same goes for allowing other contributions to count. If we allow a wide 

range of actions to result in priority, this also complicates the system. People would need to 

understand when they have volunteered enough. 

A complicated priority rule faces two difficulties. The first difficulty pertains to 

fairness, in the sense that we may fear that people would be unequally situated to understand 

and respond to the priority rule. New unfair inequalities may arise as a result of our attempts 

to mitigate unequal opportunities. The other concern pertains to efficiency. A simple priority 

rule is easier to respond to, and thus, all else being equal, we may fear that a very complex 

priority rule will be less efficient in convincing people to become donors because they cannot 
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figure out the extent to which doing so will actually benefit them. In the end, we may face a 

very difficult dilemma in designing priority rules, as attempts to cater to important critiques 

may give rise to new crucial concerns. Attempts to adjust the priority rule to increase equality 

of opportunity should take these considerations seriously. 

The adjusted priority rule presented here did not go into assessments of 

whether people are responsible for their inability to become living donors. We can imagine 

schemes doing so, which are compatible with equality of opportunity (and perhaps 

recommended by it). It should be noted that going further down this path would make the 

rule even more complicated in the above sense.   

Conclusion 

The Israeli priority rule is vulnerable to prominent concerns pertaining specifically to failure 

to reciprocate and unfairness. A priority rule designed to ensure equality of opportunity for 

priority points, may in principle, do a good job avoiding concerns of fairness and reciprocity.  

However, such adjustments complicate the rule to the extent that it may fail to increase 

donation rates and furthermore introduce new concerns of fairness, as the better off may be 

better able to navigate the complex adjusted priority rule.  
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