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Abstract

Multiculturalism has become a hot topic in political philosophy. This thesis
investigates the philosophical foundations of multicultural theories through
examining the key concepts commonly relied upon. A careful examination of each
concept and the way in which they are interconnected, reveals an interesting
strategy that the multiculturalist employs. It is my contention that the
multiculturalist relies on a complex web of nebulous concepts which fools the
reader into thinking that their theory rests on strong foundations. However, when
we clear away the fog of confusion, we can see that the multiculturalist has
presented us with an illusion, and none of the concepts remain strong enough to
hold any of the normative weight they need them to. Multiculturalism relies on
grandiloguent rhetoric and muddled thinking, and will ultimately fail to achieve the

liberal goals it purports to.
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Introduction

Multiculturalism is a topic which has received much attention recently, in the media, in
politics, and in academia. Debates focusing on multicultural issues, from Islamic hate
preachers, to ethnic-specific educational curriculum, religious fundamentalism, terrorism,
national separatism and immigration, feature prominently in the news. Many states that
have at one time held official multicultural policies have now withdrawn their support for

multiculturalism.! One writer for The Economist goes as far as to claim that

Even more than they agree about most other things, the main political parties are
united in their convictions that multiculturalism is a perniciously naive idea whose
time has gone, or ought never to have come at all.

(Bagehot 2007)

The subject is clearly very politically relevant. In order to assess the effectiveness of
multiculturalism in dealing with our diverse societies we must go back to basics and
examine the philosophical foundations of these theories. My conviction is that the reason
multiculturalism is faring the way it is in our current political climate is due to the spurious
nature of its philosophical underpinnings.

Frustratingly, there is no general consensus as to what constitutes a multicultural state,
or to what counts as a multicultural theory. As we shall see, political philosophers define
multiculturalism differently, leading some to include more groups than others (for example,
should groups such as gay people, or disabled people be included for special
consideration?) and to justify different types of rights than others (for example, rights to
restrict the freedoms of fellow group members). This lack of consensus leaves the
academic discussion on the topic looking confused. “Even some of the most ardent
defenders of multiculturalism admit that the term is so broadly and generally applied that it
easily lends itself to misunderstanding and confusion” (Murphy 2012, p. 12).2 We need to
gain a clear understanding of what multiculturalism is, and how it might be justified. This

! See further Murphy (2012, ch. 1), and Vertovec and Wessendorf (2010).
2 For example, Kymlicka admits that it lends itself to misunderstanding (1998, p. 59).
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will put us in a better position to determine whether or not it is suited to represent the

liberal values that we espouse in our contemporary societies.

This thesis investigates what multiculturalism is through examining the key concepts it
relies upon. Multiculturalists often appeal to ‘culture’, ‘recognition’, ‘nations’, ‘race’ and
‘ethnicity’. This project could initially be seen as a modest, but useful, clarification of the
concepts, and a road-map to how they are used in multiculturalist arguments. Actually,
though, clarifying the terms and setting out how they are deployed by the multiculturalist is
vital to revealing an important pattern.

Most writings on multiculturalism (whether supportive or critical) focus either on one
of these concepts individually, or on even more specific topics, such as identity politics,
immigration, race culture, or gender and multiculturalism.® Multicultural arguments are
then discussed in detail in relation to that one concept or topic. Because this thesis
examines a number of different concepts, | am able to reveal that multiculturalist
arguments fail for one of three reasons:

a) the concept is simply unsuitable for achieving the aims of multiculturalism. Usually this
occurs because the arguments put forth simply fall apart. For example, if we hold an
accurate understanding of ‘culture’, we can see that the concept does not lead us to
endorse multicultural goals;

b) the concept is important, but valuing it does not lead us to support multiculturalism but
some other liberal theory. For example, recognition is important, but leads us to support
cosmopolitanism (so I shall argue); or

c) the multiculturalist has either misunderstood or misrepresented the concept, and the

arguments actually rely on a different concept altogether.

This last case is perhaps the most interesting. In the case of (c), it is not clear that the
multicultural argument has failed. The reader is just pointed in the direction of yet another
concept with the promise that that concept supports the argument just fine. Other theorists
focusing on specific concepts, at this point, will admit that the argument has extended
beyond their remit. In so doing they let the multiculturalist off the hook — the
multiculturalist is always able to respond to the critic who refutes their use of a specific
concept by saying that the work is done by something else which is beyond the critics
remit. So, nobody who focuses on specifics is able to land a killer blow. However, by
examining a number of these different concepts, | am able to show that multiculturalists

sometimes rely on a very deceptive pattern: they will phrase their argument in terms of one

® For examples, see further Murphy (2012, p. 5).



concept (say, ‘culture’), but an analysis of the role of that concept in their theory shows
that what they are really drawing on is some other concept (say, ‘nationality’). If we
examine that next concept we find that that argument either (a) fails to establish their
desired conclusions, (b) actually supports some other theory, or (c) leads us to yet another
concept (say, ‘ethnicity’), or we may even be led back to the concept we began with. This
buck-passing strategy creates a maze of confusion, leading us around in circles. When we
can see the whole pattern laid in front of us, it becomes clear that the multiculturalist is
guilty of creating an illusion, an elaborate show which tricks the reader into believing that
these important concepts are acting as the foundations of their theory, when in fact they are
not. The reader is led to believe that the concepts must being doing the work the

multiculturalist insists they do.

Cosmopolitanism

Recognition

Culture Nationality

(©)

Ethnicity l Race

Argument fails

Only once we see this pattern can we diagnose the problem. We now have a more
complete, holistic view of why multiculturalism fails — it depends upon an elaborate web
of confusion to misdirect the reader. The conceptual grounds that multiculturalism must
rest upon are weak compared to its rival theories. The strategy that | have taken in this

thesis is unlike the strategy undertaken by any other critics in that it provides an internal
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critique to reveal that, even if we give the multiculturalist the best chance at succeeding,
liberals will not have reason to support their theory.*

Multiculturalists are not, | am sure, ill-intentioned, and may not even realise the
illusion they are creating. As Brian Barry puts it, they are “intellectual magpies, picking up
attractive ideas and incorporating them into their theories without worrying too much
about how they might fit together” (2001, p. 252). But the problem is that implementing
multicultural policies has a detrimental effect for the worst-off members of society. The
focus on groups ends up failing the individuals. Empowering ethnic, cultural or religious
groups, whose leaders are often powerful males, can often mean failing the poor, weak, old,
young, and female individuals within that group. While multiculturalists might genuinely
believe that their theory best supports the liberal values of freedom, equality, and
autonomy, | think it fails to ensure these things for the most vulnerable members of
society.”

As this overview makes clear, the arguments | present here are critical and pejorative.
They are negative in that they deconstruct multicultural arguments. It follows, what

Raymond Geuss describes, as ‘ideology in the pejorative sense’.

This research program is initiated by the observation that agents in the society are
deluded about themselves, their position, their society, or their interests. The aim of
the project is to demonstrate to them that they are so deluded.

(1981, p. 12)

My aim is to reveal to those supporters of multiculturalism that they have been deceived. |
want to show that once we strip away the glamour of the multiculturalist rhetoric, and

examine the core foundations of the theory, multiculturalism is found wanting.

* 1 consider this an internal critique because | am not, like Brian Barry, attacking multiculturalism from an
outsider’s position for being inconsistent with my liberal egalitarian values. I am placing myself inside the
multiculturalist’s domain, considering the most plausible routes of justification, and exposing the failures of
these arguments from a liberal perspective. | show that the type of thinking the multiculturalist engages in
results in problematic conclusions. (My focus is on those versions of multiculturalism that purport to be
liberal - by far the most influential of the multicultural theories.) See further Barry (2001).

® As Yasmin Alibhai-Brown puts it, multiculturalism “encourages the conservatives within groups who want
to ‘preserve’ and punish, and not permit the members of their communities to dissent or evolve. It simply
fails to protect the human rights of many citizens who can be oppressed under the banner of laissez-faire
multicultural diversity. Some women and children become victims and leave the communities or are
destroyed by them” (2000, p. 71). Susan Moller Okin also warns of the dangers of group rights. “Because
attention to the rights of minority cultural groups, if it is to be consistent with the fundamentals of
liberalism, must ultimately be aimed at furthering the well-being of the members of these groups, there can
be no justification for assuming that the groups’ self-proclaimed leaders - invariably composed mainly of
their older and their male members - represent the interests of all of the groups” members. Unless women...
are fully represented in negotiations about group rights, their interests may be harmed rather than promoted
by the granting of such rights” (1999, p. 24).
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| do, however, hint at a positive solution. When faced with the prospect of abandoning
multiculturalism, we must question what comes after multiculturalism. The positive
contribution I put forth is to argue that there is a preferable theory: cosmopolitanism.
Throughout, | hint that this theory escapes the problems that arise for multiculturalism, and
that it is well-equipped to deal with contemporary issues concerning diversity and
liberalism. Cosmopolitanism, as | understand it, is a theory which encourages every person
to consider themselves citizens of the world.® The core idea shared by cosmopolitans “is
the idea that all human beings... belong to a single community, and that this community
should be cultivated” (Kleingeld and Brown 2002).

To be cosmopolitan is generally understood as being capable of taking a critical
distance from one’s habits or assumptions, willing to engage positively with those
who are different, and able to adopt an attitude of reflective openness that frees you

from the tyranny of the pure.
(Phillips 2009, p. 70)

There are many varieties of cosmopolitanism, some of which value cultural affiliations
more than others. As David Hollinger puts it, “[c]Josmopolitanism promotes multiple
identities, emphasizes the dynamic and changing character of many groups, and is
responsive to the potential for creating new cultural combinations” (2000, pp. 3-4). While
there are different types of cosmopolitans, they all share the thought that “no local loyalty
can ever justify forgetting that each human being has responsibilities to every other”
(Appiah 2006, p. xvi). I consider myself a cosmopolitan, and throughout this work | point
out that, where multiculturalism falls flat, cosmopolitanism remains a promising and
preferable alternative which responds to some of the concerns that led people to support

multiculturalism in the first place.’

® See, for example, Appiah (2006), Beitz (1979), Brock and Brighouse (2005), Caney (2005), Held (2010),
Kant (1939 [1795]), Nussbaum (1996), O’Neill (2000), Pogge (1992), Waldron (1992).

" | realise that | might understand cosmopolitanism differently than other political philosophers. Sometimes
cosmopolitanism is used exclusively to describe a position that relates to distributive justice. A
cosmopolitan, in this sense, is someone who emphasises the distributive obligations we have to people in
other countries. It is a political position that advocates a global distributive perspective on, primarily,
wealth. However, | think the term can be applied more broadly, and | am in good company with using the
term in this way. For example, it is used this way by Appiah (2006), Brock (2009) and Waldron (1992).

Samuel Scheffler draws what might be a helpful distinction between, what he calls, cosmopolitanism
about justice, and cosmopolitanism about culture. He thinks that cosmopolitans about justice are “opposed
to any view that posits principled restrictions on the scope of an adequate conception of justice” whereas
cosmopolitans about culture are “opposed to any suggestion that individuals’ well-being or their identity or
their capacity for effective human agency normally depends on their membership in a determinate cultural
group whose boundaries are reasonably clear and whose stability and cohesion are reasonably secure (2001,
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However, the reader does not have to support cosmopolitanism in order to see positive
alternatives to multiculturalism. Most liberal theories escape the problems that
multiculturalism faces, and I try to point out, when | can, that any of these stand as
stronger theories in comparison to multiculturalism. So whether we choose
cosmopolitanism, or liberal egalitarianism (Barry 2001) (Dworkin 1978b), (Rawls 1966),
or an autonomy-minded liberalism (Colburn 2010), we will see that abandoning
multiculturalism does not leave us stuck accepting a strident nationalism, opposed to

diversity and willing to abandon foreigners.®

The first task is to try and provide some definition of multiculturalism. Chapter 1 explores
the different understandings of multiculturalism and clarifies what understanding | will be
arguing against throughout this work. It will be impossible to capture all theories of
multiculturalism in one definition. However, | think that most multicultural political
theories can be understood as holding an interestingly distinct position by focusing on, and
prioritising, groups. This group focus, as opposed to the typical individual focus you would
find in liberal theories, is expressed through granting groups special treatment and group
rights. All of the most prominent multicultural theories are captured by this definition.®
After discussing the different understandings of multiculturalism, I look at why we
naturally categorise people into groups and why we feel a sense of togetherness with other
members of our social groups. Finally, this chapter will give a detailed account of legal
group rights. Distinguishing between different types of legal group rights will help us
understand what the multiculturalist needs to justify. In order to have a clear understanding
of rights, it is helpful to have the tools necessary to analyse and understand them. For this
reason, the chapter also includes an overview of the Hohfeldian analysis of rights, and an
overview of the different theories regarding the function of rights.

Chapter 1 provides the set-up for the thesis: it outlines the aim of my criticism, and
gives the reader the tools necessary to evaluate multiculturalist arguments. Chapter 2 is the
first chapter to investigate arguments that seek to justify group rights. It focuses on
arguments that appeal to moral group rights in order to ground legal group rights. Some of
the most important legal rights that we have derive their justification from the fact that

p. 112). The former would be concerned with distributive justice issues, whereas | suppose my concerns in
this thesis would mostly fall under the latter. I would, however, defend both types of cosmopolitanism.

8 As Anne Phillips claims, “the strident assertions of national identity that have characterised the post-
September 11 world make the case [for addressing power inequalities] more urgent than ever” (2009, p. 8).
Nationalism is seen by Phillips as pre-dating multiculturalism, cosmopolitanism as following it. She
ultimately argues for a revised multiculturalism (see Ch. 3.4).

% For example, Kukathas (2007), Kymlicka (1995), Parekh (2006), Taylor (1994), and Young (1990).
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there is a pre-existing moral right. For example, we might think that some legal human
rights (for example, our right to bodily integrity) derive their justification from pre-existing
moral rights. The chapter considers arguments for moral rights from the perspective of
both the interest theory and the will theory - the two most prominent theories concerning
the function of rights. | present what I think would be the strongest argument that the
multiculturalist could make from each perspective, and show that they will not succeed in
satisfying the multiculturalist’s goals. So, a justification for group legal rights will have to
be found elsewhere.

Chapter 3 examines the concept of ‘culture’. Multiculturalists argue that cultural
groups are important, and some need special treatment in the form of group rights.
However, we need to be clear on what we mean by ‘culture’. I argue that the
multiculturalist relies on an understanding of culture that is flawed. 1 first consider Will
Kymlicka’s account of culture. This serves as an example of how multiculturalists confuse
the reader by holding strange understandings of the concept. I then outline five errors made
regarding culture, errors which the multiculturalist typically adopts: viewing cultures as
fixed and unchanging; reifying the group; giving culture explanatory force; giving culture
determinist force; and giving culture normative force. I conclude that if we hold a clear and
correct understanding of culture, then we can see that cultural groups cannot ground group
rights.

Chapter 4 examines the concept of ‘recognition’. Cultural, religious, ethnic and
national groups are increasingly making demands for recognition, and multiculturalists
argue that correctly recognising groups requires granting them group rights. In this chapter,
I start by examining Hegel’s account - an influential, historical account of recognition. |
show that his account cannot support multiculturalism, but could instead support
cosmopolitanism. I then consider more contemporary accounts of multiculturalism. I argue
that recognition can be understood in three ways: as love, respect or esteem. | consider
three reasons for thinking that recognition might be important: for identity formation,
psychological well-being, and for achieving justice. | argue that while all three types of
recognition might be important for all three reasons, valuing recognition does not lead us
to support multicultural group rights unless we hold a prior commitment to groups. The
multiculturalist must provide separate arguments to justify this commitment.

Chapter 5 looks at the concept of a ‘nation’. Some multiculturalists want to grant
nations group rights in the form of, for example, self-government rights. | start by
questioning what we understand a nation to be. There are five common themes to

definitions of a nation: a nation is a decent group, or somehow linked to race or ethnicity;
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has a common set of beliefs; is territorially located; seeks self-government if they have not
already acquired it; and provides individuals with a sense of belonging, or is important to
identity. With an understanding of all of these themes, | then determine what definition of
nation (or combination of themes) the multiculturalist must hold. Unfortunately for the
multiculturalist, they must hold a different understanding of nation than nationalists do. As
a result, the definition of a nation that they must adopt is essentially no more than the
definition of culture, and the reader is led back again to Ch. 3 where we saw that the
concept of culture cannot ground multiculturalism.

Chapter 6 looks at the concept of ‘ethnicity’, as many multiculturalists focus on
granting group rights to ethnic groups. Ethnicity and race are commonly thought to be
similar or connected. | examine the concept of race, and explain the problems associated
with using it to support a form of multiculturalism. I then consider two possible ways of
understanding ethnicity. On the first understanding, ethnicity is ontologically the same as
race, but different for sociopolitical reasons. | look at the possibility of race being
associated with hierarchical power relations, while ethnicity is not. However, | argue that
this is not an appealing understanding of ethnicity, and any understanding should be
disassociated with the concept of race. The second understanding of ethnicity | consider is
one in which ethnicity is separate from race. This leaves it to act as a catch-all term for a
variety of groups. However, | argue that this understanding fails to justify group rights in

the way the multiculturalist needs the concept to.

By closely examining all of these concepts, and showing that none of them are able to do
the work the multiculturalist claims they do, | am able to expose the sleight-of-hand the
multiculturalist relies upon. These concepts are rich with political, historical and
psychological importance, and for this reason have thick and complex meaning. Merely
using them as a basis for their argument lends that argument a sense of credibility. But
once we strip the argument down, shedding the mystique, we can bring to light the
conjuring act that lies at the heart of the multiculturalist agenda.

Ultimately, this thesis shows that multiculturalism is not well-suited to achieving
liberal goals. The policies that result from its implementation will end up failing the most
vulnerable people in society. The time has come to accept that multiculturalism is ill-suited
to our needs, and we must now shift our focus onto deciding what comes after

multiculturalism.
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1. What is Multiculturalism?

1.1 Introduction

In this chapter I will set out what I understand ‘multiculturalism’ to mean. It is important to
define this central term from the beginning in order to make it clear to the reader precisely
the position | am arguing against. Defining the term will also reveal how varied
understandings of multiculturalism are, even when focusing just on the work of political
philosophers. As a result of this variation, a lot of the arguments concerning
multiculturalism appear more complex or incomprehensible than they need to be, and |
hope that by offering clear definitions I will be able to dispel some of this confusion.

In the first section of this chapter | will outline three different understandings of what
we might take multiculturalism to be. The understanding of multiculturalism I will be
arguing against in this thesis, which I have labelled theoretical multiculturalism, is one that
focuses on and prioritises groups in the politics domain, designing laws and public policy
to favour groups. As a result of this concern for groups, multiculturalism grants certain
groups in society legal group rights. In the second section, I will draw on psychological
literature to explain why we have a tendency to categorise people into groups, and why we
form a sense of belonging with members of our own group. In the third section, I will
define ‘group rights’ and outline the different types of rights that I think are useful for
discussions of multiculturalism. People typically use the term ‘group rights’ to refer to all
group-specific rights found in multicultural societies, but I think this masks the diversity of
rights being employed. In order to provide the tools needed for a discussion of rights, I will
also outline both the Hohfeldian analysis of rights, and two prominent theories concerning
the function of rights. This will provide the reader with a basis for evaluating arguments
seeking to justify rights, a task | undertake in all of the subsequent chapters.

This chapter will, then, make clear to the reader the position that | am arguing against,

and it will give them the tools necessary to evaluate multicultural arguments.
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1.2 Different Understandings of Multiculturalism

The word ‘multiculturalism’ can be used to mean different things. It may be used
differently in conversations with friends than in political discourse. In the academic setting,
it if often used differently by philosophers than it is by anthropologists or sociologists.
Even in the more precise area of political philosophy it is used differently by different
people. There are some theories of multiculturalism that are multicultural only in name;
they are actually theories of cosmopolitanism on my view.*® Not only has the term been
used differently by different people, it is often not defined, even by people who make it the
focus of their work. Outlining the different understandings of multiculturalism will help
clarify the debate on multiculturalism, and it will also prevent others from
misunderstanding me. We cannot have fruitful debate if we are talking past each other.

I will outline three different understandings of multiculturalism: sociological,
attitudinal, and theoretical. Of these, the sociological understanding is completely
descriptive, whereas attitudinal and theoretical forms of multiculturalism can be
understood both descriptively and normatively.

The sociological understanding refers to the demographics of a society. When we
claim ‘the UK is a multicultural country’ from the sociological perspective, we are
referring solely to the fact that there are multiple groups in the UK. The attitudinal
understanding refers specifically to the attitudes that people have, or ought to have,
towards the fact of diversity within society. ‘The UK is a multicultural country’ could then
be taken to mean that people in the UK typically hold ‘multicultural’ attitudes towards
people of different ethnicities, religions or nationalities whom they regularly encounter in
their diverse communities. What attitude should be considered multicultural will of course
be debatable, but it could be an attitude of tolerance, welcoming, or inclusivity, for
example. The theoretical understanding refers to a political theory that focuses on groups.
This group-focus, as opposed to the standard liberal focus on individuals, entails that
groups should be prioritised. This priority is expressed through granting groups special
treatment or group rights. States that subscribe to such a theory often hold an official
multiculturalism policy. ‘The UK is a multicultural country’, from the theoretical
perspective, means that the state focuses on and prioritises groups, or that it ought to do

so. 1t

1% For example, Phillips argues for a theory of multiculturalism which, on my account, would be classified as
a theory of cosmopolitanism (2007). She has pragmatic reasons for wanting to call it ‘multiculturalism’, but
I think she is mistaken about the benefits this will have. | discuss this further in Ch. 3.4.

! Note that the group must want differential treatment, otherwise this treatment might constitute
discrimination. For example, apartheid South Africa should not count as a multicultural country.
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Before proceeding, I should clarify what I mean by ‘groups’. Here, I will draw on
Miller’s distinction between ‘groups’ and ‘categories of persons’. A category is
“understood to mean all those people who fit a particular description...” (2002a, p. 178).
For example, this could include ‘all people with brown hair’, or ‘all people over six feet
tall’, or “all people that own an iPhone’. A group, on the other hand, is “understood to
mean a set of people who by virtue of their shared characteristics think of themselves as
forming a distinct group” (2002a, p. 178). It is a condition of being part of the group that
members identify themselves as belonging to that group, and to this extent, are “conscious
of their membership” (2002a, pp. 178-179). “[G]roups may be formed on the basis of their
members’ physical features (such as a disability), on the basis of shared beliefs (such as a
religious creed), or on some other basis” (2002a, p. 179).** All three understandings of
multiculturalism refer to groups - such as cultural, national, and religious groups - as
opposed to categories, because groups hold a certain sense of ‘togetherness’; they identify
with each other as sharing something in common.**

In what follows, | will outline the three understandings of multiculturalism in more
detail. My central target in this thesis is the theoretical understanding because it is the
meaning of multiculturalism that political and philosophical discussion is concerned with.
Decisions made concerning theoretical multiculturalism go on to influence domestic and
international policy, and thus have wide-ranging effects. Once we have a clear
understanding of theoretical multiculturalism we can see that implementing multicultural
policy will lead to a failure to protect the rights and freedoms of the most vulnerable
members of society.

| do not address the other understandings of multiculturalism further on in my thesis
because they are not the main concern of philosophical discussion, but also, in most cases |
do not think they are objectionable. As a cosmopolitan, I think we should not object to the
fact that there are people of diverse backgrounds in our society. Diversity is something we
must accept (or welcome) and learn how best to react to. We should think about the

attitudes that we hold (and ought to hold) towards others.

12 Furthermore, he tells us that “the line that divides categories from groups is not always clear, and may be
crossed in either direction, as categories of people become more aware of their common interests and
common concerns, or on the other hand as group consciousness fades. Very often what turns a category of
people into a group proper is the experience of oppression or discrimination: smokers will remain a
category until forced by draconian anti-smoking laws to take political action, for example” (Miller 2002a, p.
179).

Iris Marion Young also defines a social group as being one which not only has shared characteristics, but
also a sense of belonging or identity: “A social group is defined not primarily by a set of shared attributes,
but by a sense of identity... Though sometimes objective attributes are a necessary condition for classifying
oneself or others as belonging to a certain social group, it is identification with a certain social status, the
common history that social status produces, and self-identification that define the group as a group” (1990,
p. 44)

13
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1.2.1 Sociological Multiculturalism

Sometimes the word ‘multicultural’ is simply used to describe a society in which there are
a ‘multitude of cultures’. It is this understanding that the Oxford English Dictionary draws
upon, telling us the term ‘multicultural’ means “relating to or containing several cultural or
ethnic groups within a society” (Oxford Dictionaries 2012). This understanding describes
the demographics of the society. And while ‘multicultural’ implies a multitude of cultural
groups, it is more widely understood to refer to a multitude of groups such as cultural,

ethnic, religious or national groups. As Sarah Song explains,

While multiculturalism has been used as an umbrella term to characterize the moral
and political claims of a wide range of disadvantaged groups, including African
Americans, women, gays and lesbians, and the disabled, most theorists of
multiculturalism tend to focus their arguments on immigrants who are ethnic and
religious minorities (e.g. Latinos in the U.S., Muslims in Western Europe), minority
nations (e.g. Catalans, Basque, Welsh, Québécois), and indigenous peoples (e.g.
Native peoples in North America, Maori in New Zealand).

(2010)

The question of which groups can be considered to make up a multicultural society is
open for debate. Iris Marion Young takes a rather broad scope, including social movements
and marginalised groups such as women, gays and lesbians, the disabled, African
Americans and Marxists in her account (Young 1990, p. 196). Kymlicka takes a slightly
narrower scope, choosing to focus on multicultural societies comprised of national and
indigenous groups, or in other places he says ethnocultural and ethnoreligious groups
(2002, pp. 329-330, 335).%* He does, however, discuss the issues raised by groups
individuated in a variety of ways: national minorities (the Catalans in Spain, or the
Quebecois in Canada), indigenous groups (Native Americans), immigrant groups (those
who voluntarily immigrate), religious groups (Amish in the United States, or the Hutterites
in Canada), ‘metics’ which refers to involuntary migrants (refugees) and temporary
migrants (Turkish guest-workers in Germany), and African-Americans (2002, pp. 349-
362). He recognises that “[t]he term ‘multiculturalism’ is potentially misleading” due to
this fact that different people focus on different ways of grouping individuals (2002, p. 373
n. 8).

T consider the terms ‘ethnocultural’ and ‘ethnoreligious’ further in Ch. 6.4.
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[IIn some countries (like Canada and Australia) it [multiculturalism] is typically
used to refer only to the accommodation of immigrant groups, not for other
ethnocultural groups, like Aboriginals. Conversely, in some other countries (like the
United States) ‘multiculturalism’ is often used to refer to all forms of ‘identity
politics’, including not only ethnocultural groups, but also women, gays and lesbians,
people with disabilities, and so on.

(Kymlicka 2002, p. 373 n. 8)

Ali Rattansi and Tarig Modood both focus on very specific groups. For Rattansi, the only
groups that multiculturalism really refers to are ethnic or racial groups, while for Modood,
a multicultural society is one that includes immigrant groups that have migrated to
“western countries from outside the prosperous West” (2010, p. 5)."

So multiculturalism, understood in this sociological sense, can be used to describe the
diversity within society. For a society to qualify as multicultural, on this understanding, it
will have to contain a number of different groups.*® With such a broad definition, it seems

that almost all societies today will be considered multicultural in this sense.

1.2.2 Attitudinal Multiculturalism

The second understanding of multiculturalism that we might hold is one which refers to
certain attitudes that we have, or ought to have, towards others in a diverse (sociologically
multicultural) society. Sometimes a society is described as multicultural where this means
that the people in that society hold, for example, positive, tolerant, or welcoming attitudes
towards groups or individuals of different religions, nationalities or races. This seems to be
the type of multiculturalism that Fons Van de Vijver et al. describe: “Multiculturalism as a
psychological concept is an attitude related to the political ideology, which refers to the
acceptance of, and support for, the culturally heterogeneous composition of the population
of a society” (2008, p. 93).*" Attitudinal multiculturalism can be understood both
descriptively and normatively. In the descriptive sense, it simply describes the attitudes

that people in sociologically multicultural societies hold in relation to diverse groups or

% For more on Rattansi’s account of multiculturalism, see Ch. 6.3.

16 It is unclear how much diversity, or how many groups would be required for a society to count as
multicultural on this sociological understanding. Perhaps as few as two groups would be enough.

7 It is important to keep distinct two ideas at play here. | want to focus on what could be called, or described
as, ‘multicultural’ attitudes; specific attitudes that people in a multicultural society hold. Much of the
literature relating to attitudes surrounding multiculturalism focuses instead on attitudes towards
multiculturalism. That is, attitudes that people may hold towards theoretical multiculturalism, or specific
multicultural policies. Although there will be some overlap between these two ideas, it seems important to
maintain the distinction.
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individuals. In the normative sense, it points to the attitudes that people ought to hold in
such societies.

We might, for example, say that Toronto can be considered multicultural in this sense
because various religious, ethnic and cultural groups live side by side and Torontonians
(typically) hold an attitude of toleration towards each other. For the most part, they live
peacefully together, and have the opportunity to learn and engage with many different
cultures. Many cultural traditions are celebrated, and visitors and immigrants are warmly
welcomed to the city."® This understanding is descriptive in the sense that it describes the
attitudes that people in Toronto hold towards others in a diverse society. It can also be
understood normatively - for example, if we were to claim that people ought to hold
multicultural attitudes, like those held by the people of Toronto.

It is not clear exactly what attitudes we expect to find in a multicultural society.
Perhaps a multicultural society is one in which people are simply tolerant of other groups.
On this understanding, we could call the millet system of the Ottoman Empire
multicultural. Modood considers the Ottoman Empire a multicultural society for this

reason.

There have been many multicultural societies in the past... for example, in the
Ottoman Empire, where the levels of religious tolerance and accommodation (shown
by Muslim rulers towards Jews and Christians) were much greater than those found
in western Europe till recent times.

(2010, p. 5)

Toleration can be understood to mean “accepting - or at least putting up with - practices
and conducts that one finds objectionable...” (Galeotti 2008, p. 127). Many people might
think that multicultural attitudes should be more positive than this; it is not about merely
putting up with others, it is about welcoming or including them. It is debatable, then, as to
what attitudes should be considered multicultural.

Attitudinal multiculturalism outlines how we do and ought to react to the fact of
sociological multiculturalism. While examining the attitudes of social interaction is

important, it is the theoretical understanding of multiculturalism that is philosophically

'8 Depending on how we choose to define a multicultural attitude, we might also wonder how a multicultural
attitude differs from a cosmopolitan one. Toronto could also be described as cosmopolitan because of its
demographic makeup and attitudes of inclusivity and accommodation. These attitudes, then, should perhaps
not be considered uniquely multicultural. For more on cosmopolitan attitudes, see Mau (2008).
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interesting. In fact, theoretical multiculturalism may even need to be justified prior to

attitudinal multiculturalism in order for us to figure out what attitudes we ought to hold.

1.2.3 Theoretical Multiculturalism

Multiculturalism, on this understanding, is a political theory that focuses on and prioritises
groups. This politics developed in response to problems that have arisen for liberals, and
particularly in response to communitarian challenges to liberalism. Communitarian critics
argue that liberalism fails to take into account the importance of groups. One strand of
communitarian criticism concerns how the liberal understands the relationship between the
person and their community.*® The complaint is that liberals pre-suppose a conception of
the person that is formed independently from the community they have been brought up in,
and who can form conceptions of the good on their own. But according to the
communitarian, we actually come to understand who we are and what we value through
our community.

The communitarian argues that the liberal “misunderstands the relation between the
individual and her society or community, and, more specifically, ignores the extent to
which it is the societies in which people live that shape who they are and the values that
they have” (Mulhall and Swift 1992, p. 13). There is a sociological point they are making,
that people only come to understand what values they hold through their community. The
communitarian wants liberals to recognise the “communal origins of the individual’s self-
understanding and conception of how she should lead her life...” (Mulhall and Swift 1992,
p. 15). Further, there is a substantive point, that the way that liberals neglect the
importance of community encourages a harmful understanding of a person’s relationship
with her community. The worry is that people in a liberal society will fail to understand the
value of community, and their relationships with others. Liberalism fosters ‘asocial
individualism” which can be detrimental both to society and to the individual.?

One way to respond to these criticisms is to come up with a theory that places more
emphasis on the community, and shifts the focus away from individuals and onto groups.
This is what a multicultural theory does. It can take into account the importance of groups,

and it does this by granting group rights and implementing policies which allow

9 For the most part, communitarians particularly focused their criticisms on John Rawl’s liberalism, as
outlined in A Theory of Justice (1971). The most notable communitarians are Michael Sandel (1982),
Michael Walzer (1983), Charles Taylor (1990) and Alasdair MacIntyre (1981). However, it is worth
pointing out that many communitarian philosophers will dislike being labelled communitarians.

2% This is a very brief mention of some communitarian criticisms. For further reading, see Mulhall and
Swift’s clear overview of the debate (1992).
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differential treatment of certain groups within society. Multiculturalists find groups
important for a variety of reasons, many of which | address throughout the thesis. This
theory will clearly be at odds with cosmopolitanism, which focuses on and prioritises
individuals.

Group rights are of central importance to my understanding of multiculturalism, then. |
will explain group rights in more detail, and differentiate between the different types of
rights in 8 1.4. It is important that the multiculturalist is able to justify group rights,
otherwise their position is untenable. Any supposed theory of multiculturalism that does
not allow for group rights (such as Phillips’s or Patrick Loobuyck’s accounts) will not
count as multicultural on my understanding (2007, 2005). These theorists may have
reasons for wanting their accounts to be labelled as multicultural, however I think it is
important to maintain that a multicultural theory must be one that is committed to group
rights. This is what makes it stand out as a different and unique theory. Other liberal
theories have room to say that certain groups can be considered important, and they can
grant group rights if doing so is the best way to aid individuals. Multiculturalism goes one
step further by focusing on groups instead of, or addition to, individuals.?

In the next section | will give an account of why we think that certain groups are
important. It might strike us as strange that some groups are considered important by the
multiculturalist (for example, cultural, ethnic and national groups) and not others (for
example, women and the working class). We might even think that it is odd that we think
in terms of groups in the first place. The next section will explain the psychological
reasons for why we categorise people, and why we might form groups as opposed to

categories.

1.3 Why are groups important?

As we established in the previous section, theoretical multiculturalism prioritises groups
and grants certain groups group rights. We might wonder why people have a tendency to
sort themselves and others into categories and groups in the first place. Here | will look at

the psychological reasons we have for categorising people. I will then look at why we form

21 | should make clear that cosmopolitans, and other liberals, can grant group rights. However, they will only
do so when granting rights to groups is beneficial to individuals. Individuals are of primary concern to the
cosmopolitan, so this will most often mean that they concentrate on ensuring individual rights are protected
and promoted. However, in certain (rare) cases, it will appear that the interests of individuals are best
protected by group right (see further explanation in Ch. 2.2.2). Multiculturalists, on the other hand, focus on
groups and will grant rights to groups regardless of whether or not this is the best way to promote the
interests of the individual members.
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groups instead of merely categories. This will involve looking into the reasons we have for
developing a sense of belonging to a group. With this understanding of group formation,

we can then look at group rights and ask if groups can and should have rights.

1.3.1 Categorising people
We might wonder why we categorise people into groups instead of viewing every person
as a unique and complex individual. We even categorise ourselves into groups. As

Amartya Sen puts it,

In our normal lives, we see ourselves as members of a variety of groups - we belong
to all of them. The same person can be, without any contradiction, an American
citizen, of Caribbean origin, with African ancestry, a Christian, a liberal, a woman, a
vegetarian, a long-distance runner, a historian, a schoolteacher, a novelist, a feminist,
a heterosexual, a believer in gay and lesbian rights, a theater lover, an environmental
activist, a tennis fan, a jazz musician, and someone who is deeply committed to the
view that there are intelligent beings in outer space with whom it is extremely urgent
to talk (preferably in English).

(2006, pp. xii-xiii)

If we take a look at the psychological literature, we can see that there are some
explanations for why we categorise people into social groups. According to one theory -
social cognition theory - categorisation is an important part of storing and processing
information (Howard 2000). We naturally and subconsciously categorise the information
we receive. We receive so much incoming information on a daily basis that we have to
categorise things in order to process the information quickly. As social psychologist, Judith

Howard explains,

Several central assumptions underlie social cognitive theories of identity: that
human cognitive capacities are limited; that, therefore, we process information as
cognitive misers, streamlining information to manage the demands of everyday
interaction; that, following from this need for cognitive efficiency, we categorize
information about people, objects, and situations before we engage memory and
inferential processes.

(2000, p. 368)
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The wealth of social stimuli may well “overwhelm the brain were it not for our inherent
tendency to categorize our perceptions of the world and draw inferences from the classes
that result” (Mitnick 2006, p. 60).* Pre-deliberative categorisation of information is
natural, helpful, and necessary for our everyday functioning.

However, this process of categorisation does introduce social problems. Firstly, studies
have shown that people exhibit biases towards the groups they consider themselves to
belong to. For example, Albert Hastorf and Hadley Cantril conducted an experiment in
which they questioned university students about a well-publicised American football game,
Princeton versus Dartmouth (1954). The star of the Princeton team was taken off with a
broken nose, and soon afterwards a Dartmouth player was taken off with a broken leg.
Penalties were given to both teams, and newspapers were quick to place blame depending
on which team they supported. When questioned about the game, Princeton students
blamed Dartmouth for initiating the rough play (1954, p. 130). Even when viewing video
footage of the game, the students claimed to have seen the Dartmouth team make twice as
many infractions as the Dartmouth students claim to have seen. While the Dartmouth
students thought that rough play was initiated equally by both teams, they felt the penalties
were unfair, and resulted in Princeton’s concern for its star player (1954, pp. 131-132).
These results show that the university students were biased towards their own teams. Even
when presented with video evidence their responses tended to favour their teams. One of
the effects of our categorisation process is that we are inherently biased towards the group
we think we belong to. This may become problematic in cases where blame is placed on
non-members, or when non-members are seen as not deserving of help because they are
not part of the group.

Secondly, this categorisation process can often lead us to form harmful stereotypes.
When the categories we form are inaccurate, the assumptions that we make about people,
and the way we treat them on the basis of those assumptions, can be harmful. “If we are
mistaken, either in our classification of a particular person, or in ascribing a characteristic
to an entire category of people, the result may be undeserved social stigma or harmful
stereotypes” (Mitnick 2006, p. 64). People are only capable of consciously and attentively

interpreting a certain amount of incoming data. In order to cope with the vast amounts of

%2 See also Moskowitz (2005). ‘Cognitive miser’ is a term used in social psychology. Fiske and Taylor tells
us that “[t]he idea is that people are limited in their capacity to process information, so they take shortcuts
whenever they can... People adopt strategies that simplify complex problems; the strategies may not be
normatively correct or produce normatively correct answers, but they emphasize efficiency... Consequently,
errors and biases stem from inherent features of the cognitive system...” (1991, p. 13).
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information we receive, we have learned to use short-cuts to process this information.
Much of this information we perceive is subconsciously categorised, stored, or simply
forgotten. People often use memories and draw on systems of categorisation to make
assumptions about people and ‘fill-in’ the rest of the information for any given situation.
As a result, we constantly make generalisations and inferences that, Eric Mitnick suggests,
are an economic way of conserving our cognitive faculties (2006, p. 62). Of course, it
could be the case that we are sometimes just being lazy and choosing to make
generalisations when it is possible to act in a mindful, deliberate fashion (Mitnick 2006, p.
62).

Due to our habits of generalising and making assumptions, we form stereotypes about
people. We label people, in terms of their gender, sexuality, race, ethnicity or nationality,
for example (Hacking 1986, p. 236). The way we treat people on the basis of these labels is,
for the most part, unproblematic. However, some labels can be discriminatory and harmful,
“gender, sexuality, and racial and ethnic identity have all been profoundly shaped (even, in
a sense, produced) by histories of sexism, homophobia, racism, and ethnic hatred” (Appiah
2005, p. 69).2

Of course, it seems impractical to suggest that we try to fight against this natural
method of categorising people. However, | think we should be aware that there are these
problems associated with categorising, labeling and stereotyping. We should try not to be
lazy cognitive misers, but instead be mindful of our assumptions, and question our
treatment of others on the basis of our categories. Perhaps one of the first steps to breaking
down barriers between groups is to acknowledge and criticise social stereotypes, and
question the foundations of them.

A worry with multiculturalism is that it might make too much of these categorical
distinctions. By focusing on groups, it emphasises the group distinctions instead of
encouraging us to question the boundaries we perceive; boundaries between groups are not
as fixed and definite as the multicultural rhetoric often implies.?* Multiculturalism has the
potential to encourage membership bias and stereotyping. In the case of membership bias,
this will result in some groups overlooking the wrongs that their fellow group members
have caused, and feel less compassionate towards outsiders. In the case of stereotyping,
this could lead to inaccurate stereotypes, which can perpetuate discrimination. This might
encourage us to opt instead for a theory that doesn 't focus on groups, but on individuals

(for example, cosmopolitanism or any universal liberal theory, as within these theories it is

2% | discuss discrimination again in Ch. 4.4.
24| discuss problems concerning the boundaries of groups in Ch. 3.4.
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easier to counteract potential biases). Adopting this perspective could help us avoid some

of the more harmful outcomes of this natural process of categorisation.

1.3.2 Creating groups

We might wonder why we consider some groups more important than others. As |
mentioned, multiculturalists tend to consider ethnic, national, linguistic, and religious
groups for differential treatment. Those working on identity politics also consider groups
relating to gender, sexuality and class important. We might begin by asking, though, why it
IS that people constitute groups, rather than just categories. Remember that according to
Miller’s distinction, a group is differentiated from a category by the fact that members of a
group feel a sense of belonging by virtue of their shared characteristics, a feeling that the
members of a category do not necessarily have (2002a, p. 178-9). We should ask why
groups are formed in the first place. It seems like groups could either be formed (by
gaining a sense of belonging) from within, or from outside. Let us take a look at how this
might occur.

Young suggests people can get a sense of togetherness from shared experiences,
history or practices. “Members of a group have a specific affinity with one another because
of their similar experience or way of life, which prompts them to associate with one
another more than with those not identified with the group...” (1990, p. 43). As people
interact, they learn that they share certain experiences or features in common, and come to
form bonds over that. A group forms, and is strengthened by contrasting itself with other
groups - by realising what they are not like. “Group identification arises... in the encounter
and interaction between social collectivities that experience some differences in their way
of life and forms of association...” (1990, p. 43). Recognising shared experiences, history,
values and features, then, can lead to a sense of identity and belonging that is necessary for
a group. In this sense, a group form organically, or from within.

Groups are not always created and shaped by the relations of people within the group;
there seem to be many cases of groups being formed because of outside influence. As
Young explains, “[sJometimes a group comes to exist only because one group excludes
and labels a category of persons, and those labeled come to understand themselves as
group members only slowly, on the basis of their shared oppression” (1990, p. 46). For
example, Native Americans before European settlement might not have identified
themselves as one group, but were labelled as such by the settlers. Gradually, the members

of this category begin to form bonds and feel a sense of togetherness because of their
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shared oppression. Young provides another example, explaining that in Vichy France,
“Jews who had been so assimilated that they had no specifically Jewish identity were
marked as Jews by others and given a specific social status by them. These people
‘discovered’ themselves as Jews, and then formed a group identity and affinity with one
another” (1990, p. 46).°

It seems important to recognise that groups are often created and moulded by external
factors. It is likely that relations of power and oppression have a large part to play in the
formation of many groups, including racial and ethnic groups,?® religious groups,?’ and
national groups.”® ?° We can see that groups are not always formed freely or for good
reasons, and it is worth bearing this in mind when we are considering granting these
groups rights. When social groups are recognised through law, their existence as an
important and separate group is affirmed. Legally recognising group differences vastly
reinforces and entrenches those differences, affecting the way people understand

themselves and how others treat them.

If informal ethnic categories and meanings can shape the everyday experiences of

minority groups, formal or official ethnic labels are all the more powerful sources of

identity and social experience because they carry the imprimatur of the state. When

mandatory ethnicity is official, the power of the ethnic ascription is vastly reinforced.
(Nagel 1997, pp. 27-28)%

Perhaps we should work on breaking down barriers and encouraging cooperation, rather
than enforcing group boundaries and encouraging people to focus on what makes them and

their group different. As we will see, this focus on difference is characteristic of

5 See further Sartre (1948).

26 We could consider African Americans to be an example a group formed as a result of outside influence.
Originally a diverse collection of people from varying regions of Africa were forcefully relocated and
categorised together as slaves. Their shared oppression may have provided a sense of belonging that
resulted in them forming a group.

27 \We might think that there are many religions that combine traditional African religions with Christianity,
Haitian Vodou for example. Some of these religious groups could be the result of oppressed people or
slaves being forced together, and then building connections with each other and forming groups. As a result
they merge to form new religious groups. “Haitian Vodou was born from the interaction of groups of
people brought to Haiti to work as slaves, people who had been taken from several areas in West and
Central Africa... Over time, these people blended spiritual insights and practices from a dozen or more
traditional African religions... Catholicism was included in this African religious mix, as was Free
Masonry...” (Brown 2006, p. 546).

%8 Any nation that has been brought about through war or conquest could count as an example of a national
group that has been created or moulded by external factors.

% Mitnick also urges us to consider the role of power-arrangements throughout history in forming social
groups (2006, p. 100).

%0 Mitnick also argues this point, especially in Ch. 4 (2006).
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multiculturalism, while a focus on commonalities and overcoming boundaries is common
to cosmopolitanism. We should keep in mind that granting group rights that highlight
boundaries may reinforce arbitrary boundaries, or boundaries that represent injustices.

In this section we have seen that there are psychological reasons for categorising
people into groups. In order to process the wealth of information that we receive on a daily
basis, we create categories to sort and store it quickly. However, we should recognise that
problems arise from this process. Firstly, people are biased towards groups they belong to.
This can become problematic when blame is placed on non-members, or when non-
members are seen as not deserving of help. Secondly, we generalise and make assumptions
based on memories and what we know about certain categories, and as a result form
stereotypes. For the most part these stereotypes are helpful, but when they are incorrect
they can be harmful and lead to discrimination. As a result of these problems, we should
aim not to be too reliant on the group categories and stereotypes that we form. The worry
with multiculturalism is that its group focus emphasises group distinctions instead.

We also saw that there are a number of reasons for which groups are formed (as
opposed to categories of people). A social group is a collection of people who feel a sense
of belonging to the group. They might form the bonds necessary to create this feeling from
within, by recognising shared history or characteristics for example. However, groups
might also be formed through outside influence. People may be forced together and find a
sense of togetherness through their shared oppression. Knowing this, we should be wary of
measures that might reinforce group boundaries. Again, multiculturalism, in granting legal
group rights, risks entrenching these boundaries and highlighting differences rather than

breaking down boundaries and highlighting commonalities.

1.4 Legal Group Rights

The success of the multicultural project relies on the plausibility of legal group rights.
Multicultural societies grant many legal rights, including exemptions (from helmet laws,
dress codes or slaughter practices, for example), language rights, or limited self-
government rights. However, there are a variety of rights that the multiculturalist often
labels ‘group rights’, and it is important to distinguish between them. In what follows, |
start out by giving a taxonomy of the different rights. I then discuss what we mean when
we talk about rights (using Hohfeld’s analysis of rights), before considering why we might
think they are important (using the distinction between will and interest theories). This will
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provide the groundwork for legal rights and allow me to go on to analyse the plausibility of
group legal rights.

Our standard legal framework is liberal and individualistic. It cannot account for group
rights easily. Crucially, the multiculturalist, or proponent of group rights, must provide
some justification for thinking that groups should be legal right holders. There are a

number of ways they might do this, and I consider these routes in succeeding chapters.

1.4.1 Group-differentiated rights

The rights characteristically found in multicultural societies are commonly called ‘group
rights’. However, strictly speaking, it is imprecise to refer to all of these rights as group
rights as this masks the diversity of rights being utilised. I will refer to all of these group-
specific rights commonly found in multicultural societies as ‘group-differentiated rights’.
This will be an overarching term encompassing rights relating to groups and special group
membership. This term, coined by Kymlicka, is used “to describe a right that is accorded
to a particular group but not to the larger society within which the group exists” (Jones
2008).

Group-differentiated rights can then be broken into two subsets; these rights can be
held and exercised either by the group itself, or by the individual members of the group.
Rights that can be held and exercised by the group qua group I will call ‘group rights’. For
example, a Native American group might hold a right to collective self-determination,
which can only be exercised by the group as a whole. The group must together determine
what political future they want for themselves, they cannot do this individually.** Or, a
religious community (such as the Hutterites in Canada) may hold a right to collective
ownership of property. “Rights such as these are group rights because they can only
logically be asserted by groups” (Mitnick 2006, p. 30).%2

In contrast, rights that are held and exercised by individuals in virtue of their
membership in a particular group, I will call ‘individual group-differentiated rights’ (IGD
rights for short).>* For example, members of an Aboriginal band may be granted special

fishing rights. These rights are held and exercised by the individual members of the group -

3L | will give a brief description of self-determination: Avishai Margalit and Joseph Raz tell us that “[t]he
core content of the claim [to national self-determination]... is that there is a right to determine whether a
certain territory shall become, or remain, a separate state (and possibly also whether it should enjoy
autonomy within a larger state)” (1990, p. 440). I discuss self-determination further in Ch. 5.6.

%2 Allen Buchanan calls these ‘nonindividual group rights’ (1994).

% Mitnick also uses this terminology (2006). Bhikhu Parekh uses the term ‘individually exercised collective
rights’ for what I call IGD rights (2006, p. 216). I prefer the latter term because I think it is important to
convey that it is not only that the individual exercises the right, but also that she holds the right.



30

it is the individual that is allowed to catch a given number of fish at specified times of the
year - in virtue of his or her membership in an Aboriginal band.** Similarly, in the
Canadian province of British Columbia, Sikh men are permitted to wear a turban instead of
a helmet when riding a motorbike. Each Sikh man holds this right (exemption from the
helmet law) by virtue of his membership in a religious group. This is an individual right
rather than a group right, however the individual holds the right because he is a member of
a certain group.

Within the category of group rights we can make a further distinction: between
collective and corporate rights. We can talk of a right being held by a group where we are
imagining the ‘group’ to be a collection of group members; the right is held by these
members severally. | will refer to rights held by a group understood in this way as
collective rights. Alternatively, it seems like we can imagine the ‘group’ acting as if it is an
individual agent. This is the way groups are often treated by the law when they are treated
as corporations. Corporations hold corporate rights and this is sometimes referred to as the
traditional conception of a group right.*®

A corporation, or corporate entity, is a legal construct. It is treated as an individual
person for legal reasons.® It is often vested with many of the rights that individuals hold.
Its rights-holdings cannot be explained in terms of the rights or interests of the individual
members of the group. It is seen to have a legal standing that is not reducible to the legal
standing of its members. It may be that a corporation is comprised of more than one person,
and so in this demographic sense is considered a group (that is, if it is comprised of more
than one person), but in the legal sense it is considered an individual instead of a group.*’
Interestingly, the same group of people can be viewed both as a collective and as a
corporation. As Michael Hartney notes, “[I]f an Indian band has corporate status, then we
must distinguish between the band as a community of persons and the legal corporation

% In Canada, an ‘Aboriginal band’ or ‘Indian band’ is a group of Aboriginal peoples that form a community.

% Vernon Van Dyke overlooks this distinction. He tells us that “[iJn some cases the rights that groups
exercise are perhaps reducible to individual rights... but in other cases the rights belong to groups as
corporate units” (1977, p. 344). Margalit and Raz also appear not to recognise this distinction, for they tell
us that “[g]roup interests cannot be reduced to individual interests” (1990, p. 449). While Peter Jones
recognises the distinction in his 2008 article (section 4), in other places he makes contradictory statements.
In the same article he states that “[a] group right is a right possessed by a group qua group rather than by its
members severally” (2008). In an earlier article he makes this same point, more strongly: “There is little
about group rights that is uncontroversial but there is at least this much agreement upon the basic concept: a
right is a group right only if it is a right held by a group rather than by its members severally” (1999, p.
354).

% Corporation: “A body corporate legally authorized to act as a single individual; an artificial person created
by royal charter, prescription, or act of the legislature, and having authority to preserve certain rights in
perpetual succession” (OED 2013a).

7 While in the majority of cases a corporation will be comprised of a group of people, it is possible to create
a corporation with one person, sometimes referred to as a ‘sole corporation’ or ‘corporation sole’ (see
Maitland 1990).
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which bears the same name” (1991, p. 306). The band could logically hold both collective
rights and corporate rights.

A collective group right, as opposed to a corporate group right, is a right held by a
collection of individuals. It is their right as opposed to its (the corporation’s) right. For
example, if an Indian band has a right to self-determination, this right might be best
described as a collective group right because it is their right, exercised by them as a group
of people, but not held by any individual member separately.*® The group might elect
representatives to decide how to exercise this right, but regardless, the right to self-
determination is shared by the group members severally; the representatives are elected to
exercise that right on behalf of the remaining group members.

Because collective rights cannot be possessed by any of the members separately, they
are not simply individual, or IGD rights. Yet there seems to be an important difference
between the collective right held by all, and a corporate right in which the group is seen as
an individual. We should keep these three types of rights distinct.

Philosophical objections to the rights distinctive of multiculturalism are often
objections to group rights as opposed to IGD rights. These objections in many cases center
around ontological concerns. They might, for example, question whether a group is an
entity that can hold rights, or question the conditions it must satisfy to be a rights holder
(Jones 2008). Rejection of group rights does not entail a rejection of IGD rights. IGD
rights, because they are individual rights, are easier to account for on a liberal framework
of rights. Group rights, on the other hand, are not so easy to account for, and the
multiculturalist (or any defender of group rights) needs to explain why groups should hold
rights as well as individuals. This is not to say that IGD rights are uncontentious; primarily
critics question why individuals should receive rights solely on the basis of their
membership in a socially or politically defined group, and why certain groups are
considered socially salient (ethnic, national, or cultural groups for example). While it is
important for multiculturalists to justify these IGD rights, it is a separate challenge for
them to justify giving groups rights. In this thesis I will focus on groups rights and largely
set aside questions relating to IGD rights, as these are rights that any liberal theory
(multicultural or otherwise) can justify.

Multiculturalists are particularly concerned with justifying collective rights. This may
be because corporate rights are found in any society, multiculturalist or not, and will fit

more easily into an individualist legal theory than collective rights because they treat

%8 On Raz’s definition of a collective right, the right is an aggregate of individual rights. He tells us “[t]he
right rests on the cumulative interests of many individuals” (1986, p. 209). He is therefore talking about a
different type of right than the rights | discuss.
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groups as if they are individuals. Multiculturalists must think that corporate rights are
unable to do the work they want them to do. Perhaps corporate rights are simply not
appropriate for resolving the group-specific problems faced in multicultural societies.
Religious groups or national minorities, for example, might not want to be given corporate
rights and treated as if the group is an individual. When minority or marginalised groups
complain that they are not receiving proper recognition for their distinct ways of life, or for
their valuable traditions, the correct way to respond probably does not involve fitting them
into the mould of a corporation and treating them in the same way we treat businesses in
capitalist societies. The groups that want rights are likely to be unsatisfied with corporate
rights. Whether or not this is indeed the case, multiculturalists are generally not interested
in justifying corporate rights, but in establishing a politics that allows for collective rights.
When | discuss multicultural group rights in what follows, I typically have collective rights

in mind.

1.4.2 Hohfeldian analysis
Before considering proposed justifications for group rights, it will help to set out a basic
understanding of legal rights. This will help us get clear about the many things we could
mean when talking about rights. Perhaps the most influential analysis of rights was
provided by Wesley Hohfeld.** Hohfeld proposed four categories of rights, or more
precisely, four ways of interpreting what we mean when we talk of rights. He says “the
term ‘rights’ tends to be used indiscriminately to cover what in a given case may be a
privilege, a power, or an immunity, rather than a right in the strictest sense...” (1913-1914,
p. 30). When talking of rights, we can distinguish between four incidents: privileges,
claims, powers and immunities.

First, we have ‘privileges’, which are sometimes called ‘liberties”.** When an agent
has a privilege he is free to perform a certain action if he so chooses. He has an exemption
from performing the action, or he has discretion over whether or not he chooses to perform

a certain action (Wenar 2005, pp. 226-228).

% Although his analysis is explicitly aimed at legal rights, it can be applied equally to moral rights As
Matthew Kramer asserts, “Hohfeld wrote about legal relations, as opposed to strictly moral relations...
None the less, virtually every aspect of Hohfeld’s analytical scheme applies as well, mutatis mutandis, to
the structuring of moral relationships™ (2000, p. 8). Rowan Cruft also agrees with this interpretation (2004,
p. 349).

0 K ramer calls these incidents ‘rights’, however I think this is confusing as it is not immediately clear
whether the term ‘right’ is being used to refer to any (or any combination of) Hohfeldian incident(s), or
whether it is specifically referring to this incident (2000, p. 8).
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A has a privilege to ¢ if and only if A has no duty to not-¢, but also no duty to ¢.

For example, “you have a right to pick up a shell that you find on the beach” (Wenar,
2011). When we hold a privilege, it means that we are free to pick up the shell if we would
like to; we have no duty to pick it up or not to pick it up, this is left to the right holder’s
discretion (Wenar 2011). A police officer’s right to break down my door is also a privilege.
He is exempt from the general duty not to break down my door or otherwise damage my
property (Wenar 2005, p. 225).

Second, we have ‘claims’. Claims can have three different functions. When someone
holds a claim, the corresponding duty-bearer is required to protect, provide, or perform
some agreed upon action. Holding a claim means that the right-holder exercises some
control over the duty-holder’s behaviour. As Leif Wenar explains, “[a] claim-right can
entitle its bearer to protection against harm or paternalism, or to provision in the case of
need, or to specific performance of some agreed-upon, compensatory, or legally or

conventionally specified action...” (2005, p. 229).

A has a claim that B ¢ if and only if B has a duty to A to ¢.

For example, a child holds a claim-right to not be abused. All other people have a duty not
to act in a certain way - i.e. to abuse the child (Wenar 2011). Often claim-rights are
voluntary, such as those that have been entered into by contract. If I sign a contract to
perform work for someone, the employer then holds a claim-right that | perform my duty
to carry out the work.

These first two types of rights - privileges and claims - are referred to by H.L.A. Hart
as ‘primary rules’. They regulate people’s behaviour by making clear what actions are
required or prohibited by the agent, and what the agent is free to do.

The following rights - powers and immunities - are ‘secondary rules’. These allow
people to change the primary rules (Wenar 2011, Hart 1961). They are higher-order rules

which, when held by an agent, allow them to modify or alter the primary rules.**

Primary rules are those that grant rights or impose obligations upon members of the
community... Secondary rules are those that stipulate how, and by whom, such
primary rules may be formed, recognized, modified or extinguished.

(Dworkin 1978b, p. 19)

*1 Tt is important to note that it is debatable whether this is the correct interpretation of Hart’s primary and
secondary rules. See Bayes (1992, pp. 58-60).
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The third type of incidents we have are ‘powers’. Powers allow the right-holder the
authority to change claims and privileges and, sometimes, other secondary rules. It allows
the right-holder “the ability within a set of rules to create, waive, or annul some lower-

order incident(s)” (Wenar 2005, p. 231).

A has a power if and only if A has the ability within a set of rules to alter her own or

another's Hohfeldian incidents.

A boss has a power-right over her employees because she can order them to perform work-
related tasks. “Ordering, promising, waiving, sentencing, buying, selling, and abandoning
are all examples of acts by which a right-holder exercises a power to change his own
Hohfeldian incidents or those of another” (Wenar 2011). Powers can alter primary rules,
but sometimes can also alter secondary rules.* For example, an admiral has the power to
relieve a captain of his power to command a ship because the captain is of lower rank
(Wenar 2011). The right-holder is always in a position of authority which allows her to
change the rules for herself or others.

Finally, we have ‘immunities’. An immunity is a right that consists in the absence of a
power held by another party. Immunities provide the holder with protection against some
harm (Wenar 2005, p. 232).

B has an immunity if and only if A lacks the ability within a set of rules to alter B's
Hohfeldian incidents.

For example, the government lacks the power to command all citizens to be members of
the Church of Scotland. Due to this lack of power, citizens have an immunity concerning
religious matters. This immunity is an important part of religious freedom (Wenar 2011).
To take another example, a tenured professor at a university “has the right that her
university not annul her rights to teach and research” (Wenar 2005, p. 232). This right of
tenure is an immunity-right.

Each Hohfeldian incident can be seen as an atomic right. The atomic rights often fit
together to create molecular rights of varying complexity (Wenar 2005, p. 234). Take my
right over my car as an example. | hold a privilege-right over it because | am free to use
my car, or not use it as | wish. It is at my discretion whether or not | take the car for a drive.

I hold a claim-right over the car because others hold a duty not to drive, damage, or

*2 Wenar calls these ‘third-order’ powers and immunities. He also uses the term ‘second-order’ for the
standard powers and immunities (what | have instead called the secondary rules) (2005, p. 230 fn. 8).
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interfere with my car. | have a power-right which allows me to change my privileges and
claims. I might decide to waive my claim, allowing others to drive my car. | also hold an
immunity-right. No one else has power over my car, which protects me from other people
interfering with my car and the rights | have over it. No one else has the power to authorise
others to drive my car. These four incidents make up a molecular right that I have over my
car. Most rights are molecular, which explains the complexity inherent in rights talk.

With this Hohfeldian framework, any right can be clearly explicated; all rights consist
of one or more Hohfeldian incidents. To claim that groups should have legal rights is to
claim that they should be at the focus of nexuses of duties like this. Whether we think a
person or group should actually possess such a right will also depend on what we think the

function of rights is.

1.4.3 Function of rights

We believe that people hold rights because these rights serve certain functions. Some
protect us from harm, some give us authority over our possessions, some ensure that vital
resources are provided to us, others exempt us, allow us discretion, or require
performance.* What is it that draws all of these things together to explain the overall
function of rights? There are two dominant schools of thought on this matter. The interest
theorists argue that the function of rights is to further the agent’s interests; they are
“defenders of well-being” (Wenar 2005, p. 223). Specifically, rights are those incidents
which protect and advance the individual’s interests (Wenar 2005, pp. 240-241). The will
theorists argue that the function of rights “is to allocate domains of freedom” (Wenar 2005,
p.- 223). As Hart tells us, “[t]he individual who has the right is a small scale sovereign to
whom the duty is owed” (1982, p. 183). Rights give the holder some control over the
choices that she makes and in this sense express her freedom.*

I will outline these two theories, without taking a stance on which one | find most
convincing. Both positions face problems which more developed versions seek to answer.
In the next chapter, | will be considering arguments from the multiculturalist who seeks to
justify legal group rights on the basis of moral group rights. There | will argue that
regardless of whether she subscribes to the interest theory or the will theory of rights, these

arguments will not be successful.

* The six specific functions of rights: “exemption, discretion, authorization, protection, provision,
performance” (Wenar 2005, p. 235).

* The will theory can also be called the ‘choice theory’, and the interest theory can also be called the
‘benefit theory’ (Kramer 2000, p. 7).
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The interest theory maintains that rights aim to protect the right holder’s interests, and
in this way protect his or her well-being. Interest theorists subscribe to two main theses: 1)
the right must preserve one or more of the right holder’s interests; and 2) the right holder
does not necessarily have to be competent to demand or waive the enforcement of the right
(Kramer 2000, p. 62). Because of this second thesis, the interest theory can maintain that
children and the infirm or incompetent, and even animals, can hold rights. This is
something we will shortly see that the will theorist struggles to establish. Furthermore, the
interest theory can account for many of the most pressing rights that we think people hold.
For example, we could explain the human rights that we have (as outlined in the UDHR)
not to be subject to torture or to be enslaved as legal rights that function to protect our
interests - not to be harmed, or to our bodily integrity. Having our vital interests protected
undeniably makes our lives go better.

The problem with this theory is that it risks being too inclusive. We do not think that
all of our interests should be protected by rights. Some interests do not seem important
enough to be protected, and some do not seem good and worthy of protection at all. | may
have an interest in using my friend’s money to pay for my holiday. Yet just because I have
an interest in someone else’s money should not mean I gain rights over it. | may have an
interest in harming innocent people, but this is not the sort of interest that we mean to have
protected by rights. The interest theory must explain why some interests receive legal
protection while others do not (Kramer 2000, p. 79).

There also seem to be many rights which do not protect any interests that the right-
holder has. This is true particularly with regard to positions of authority; people in
positions of authority hold powers and immunities that allow them control over others’
behaviour, but they are unconnected to the right holder’s interests. For example, a
supervisor in an office can delegate work to lower ranking employees, but the power he
has to do this is not protecting his interests nor is it intended to. Similarly, a judge has the
power to sentence a criminal to life in prison, or in some countries, even sentence him to
death. Yet this is not a right that is protecting the judge’s interests. As Wenar explains, “the
right is ascribed in order to benefit parties beside the rightholder” (2005, p. 242). The
interest theorist must find a way of explaining why some people hold rights even when
those rights do not serve to protect their interests.

For the will theorist, rights are interconnected with freedom, “[t]he connection
between rights and freedom, so powerful in modern politics, is for will theorists a matter of
definition” (Wenar 2005, pp. 238-239). They believe that rights, properly speaking, are

only those combinations of Hohfeldian incidents that give the right-holder discretion over
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the duty of another (Wenar 2005, p. 238). For example, | have a right over my computer
because | have discretion over the duties of others. As part of my molecular right, I hold a
claim that others not use my computer - a duty on their part. I have a power-right which
allows me to waive this claim, removing other people’s duties (or more likely, removing a
specific person’s duty) not to use my computer. To have discretion over the duties of

others, however, means that the right-holder must hold a power-right. As Kramer explains,

Unlike Hohfeld, they [will theorists] apply the label of ‘rights’ only to claims that
are coupled with genuine powers of enforcement/waiver on the part of the claim-
holders; they do not attach the label of ‘rights’ to claims that are unaccompanied by
genuine powers of enforcement/waiver on the part of the claim-holder.

(Kramer 2000, p. 64)

This means that the will theorist does not call privileges or claims ‘rights’ because neither
of these primary rules give the right-holder the ability to change another’s duty.

However, this seems counterintuitive. There are many rights that we have which do
not include power-rights. For example, our rights not to be subject to torture or enslaved
are inalienable rights that we do not have the power to waive or annul. It appears that the
will theorist cannot recognise “that you have a legal right against being enslaved, or
against being tortured to death” (Wenar 2005, p. 239). Will theorists might respond to this
by insisting that there is someone that holds a power that controls people’s duties not to
torture or enslave you. However, on this alternative, it is not the subject (of potential
torture or slavery) that holds the right, it is the state, or some authoritative figure who can
change the law or punish an offender. While this might avoid the problem, it does not
match up with the way we typically speak of rights.*

Another concern for the will theorist is that the right-holder must have the capacity for
choice.*® This makes it difficult to account for the rights of children and those incapable of
exercising their rights, as well as animals. While it might be a current topic of debate
whether or not animal have (or should have) rights, it is an uncontentious point that
children and incompetents holds rights.

> Kramer believes that this is simply a terminological dispute and that the sophisticated will theorist is
capable of explaining away this difficulty (2000, pp. 64-65). “If the Will Theorists deserve rebukes, the
justification... does not lie in the general fact that those theorists have declined to adhere sedulously to
Hohfeld’s set of labels...” (2000, p. 65). The will theorist chooses instead to refer to the rights against
slavery and torture as ‘claims’. However, this is still at odds with the way we commonly speak of rights.
* | consider what a capacity for choice entails in Ch. 2.3.
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Because infants and mentally infirm people are both factually and legally
incompetent to choose between enforcing and waiving their claims against others...
they hold no powers to make such decisions. Now, given that the Will Theory insists
that claims must be enforceable and waivable by claim-holders if the claims are to
count as rights, it leads to the conclusion that the young and the mad do not have
any rights.

(Kramer 2000, p. 69)

The objection, as Hillel Steiner puts it, is that “foetuses, minors, the comatose, the mentally
disabled, and also... the dead and members of future generations - to say nothing of
members of virtually all other known species - must all lack Will Theory rights” (Steiner
2000, p. 259).*" One way the will theorist has chosen to respond, is to claim that such
persons do have rights, but that they must be exercised by representatives. Hart took this
position: “[w]here infants or other persons not sui juris have rights, such powers [i.e.,
powers of enforcement/waiver]... are exercised on their behalf by appointed representatives
and their exercise may be subject to approval by a court” (1982, p. 184 n. 86). With this
provision, the will theorist can then account for the rights of children and incompetents.

However, as Kramer points out, there are many rights that we commonly think
individuals hold but have no power over. These rights are enforced or waived by an
authority. For example, every citizen has a right to be free from unprovoked assaults.
While we might think that the individual holds this right, he or she does not have a power-
right. The individual is not able to enforce or waive the right; the state or a legal authority
holds this power. The will theorist must either claim that the right does not exist, or that
that right is held by the authoritative party and that the individual only holds a claim
(Kramer 2000, pp. 70-71).

As we can see, neither of these theories are free from objections. Supporters of both
theories have responded to concerns, creating variations of greater complexity and
sophistication. This ongoing debate between the two accounts has encouraged the
development of alternative theories.*® An understanding of these different schools of
thought will help us determine whether there can be any group rights, a discussion I will
return to in Chapter 2. Importantly, we can question what the function of such rights would

be if they were held and exercised by groups.

*" | should note that Steiner defends the will theory and attempts to provide a solution to this problem. He
does realise that this is a problem for the will theorist though. “How morally damaging is this fact? Very
damaging...” (Steiner 2000, p. 259).

*8 For example, see Wenar (2005) and Cruft (2004).
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1.5 Conclusion

In this chapter, I have explained what | understand multiculturalism to be. While there are
different understandings of multiculturalism, the understanding | will be arguing against in
this thesis is one that focuses on and prioritises groups. The way these multiculturalists
express their focus on groups is by granting groups rights.

We have good reasons for categorising people in the first place. In order to cope with
the wealth of information we receive on a daily basis, we sort this information into
categories. People are categorised into certain groups so that we can make assumptions and
decide how to act quickly. However, making assumptions about people leads us to form
stereotypes. Sometimes these stereotypes are harmful, so we should be careful not to rely
on them too much. The worry is that multiculturalism risks reinforcing stereotypes by
legally defining and granting rights to the groups. This is one reason why we may
immediately be wary of adopting a multicultural theory.

Multiculturalists typically focus on national, ethnic, religious, cultural and linguistic
groups. One might wonder why we form groups as opposed to categories. | have argued
that the sense of belonging and togetherness that characterises a group can be formed from
within. Alternatively, a group can be formed through outside influence when people are
forced together, and come to share a sense of togetherness as a result of their shared
oppression. This goes to show that groups are often not formed for good reasons and
boundaries are often arbitrarily drawn. The worry with multiculturalism is that by legally
enforcing the boundaries of groups, we will be reinforcing these boundaries rather than
working to break them down.

In the third section | outlined the different types of group-differentiated rights we can
find. In particular, multiculturalists aim to justify collective group rights. I also outlined the
Hohfeldian analysis of rights, and the will and interest theories of the function of rights.
These will act as helpful tools for evaluating arguments concerning group rights.

In the following chapter I will consider justifications for legal group rights on the basis
of moral group rights, as oftentimes the former are grounded on the latter. This strategy is
appealing, as it provides a clear and simple way to ground legal rights, although as I will
argue it is ultimately unsuccessful. Assessing these arguments will require putting into

practice the tools we acquired in the latter part of this chapter.
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2. Moral group rights

2.1 Introduction

The last chapter provided us with a background understanding of groups, group rights, and
how rights work. In this chapter, we will put this knowledge to use by evaluating
arguments that seek to justify legal collective group rights. Legal group rights are of
crucial importance to multiculturalism; the multiculturalist must be able to justify granting
legal group rights or their position will face serious (if not fatal) problems. The most
simple and straightforward way to justify a legal right is to argue that that right is based on
a pre-existing moral right. If we recognise the moral right, there may be good reason to
provide it with some legal basing. At first glance this appears to be a route that the
multiculturalist could take to ground legal group rights. However, | will argue that this
route will not be successful in garnering support for multiculturalism, regardless of
whether the multiculturalist argues from the standpoint of an interest theorist or a will
theorist. Either justification for legal group rights cannot rest on pre-existing moral group
rights, or multiculturalism ends up looking like an unappealing option. There may be cases
in which we think that moral group rights are justified, and the odd case in which we think
legal group rights can be justified on the basis of these moral group rights. However, these
cases are ones that cosmopolitans can account for, meaning we do not need a multicultural

framework to deal with them.

It could be argued that some of our most important individual legal rights are underpinned
by moral rights. Examples include my right not be subjected to torture, or my right not to
be held in slavery. If the multiculturalist can show that groups hold moral rights, then this
might give us some grounds for thinking that groups should hold legal rights. Of course,
even if they can establish that there are moral group rights, we are not necessarily led to
endorse legal group rights. There are two reasons for this: first, it might be that the best
way to protect the moral right of the group is to empower individual members with legal
rights. The multiculturalist would have to provide further argument to show why it is
necessary for the group to hold the corresponding legal rights as opposed to the individual.

Second, there are many moral rights that it would be unhelpful or inappropriate to have
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recognised by law. For example, we might think a child has a moral right to be treated as
equal with his other siblings, but this is not to say that it should become a legal right
(Brandt 1983, p. 29). Nevertheless, there are many moral rights that are recognised by law;
human rights might be a good example. If the multiculturalist can establish that there is a
moral right, they are in a good position to argue further that there should be legal rights to
protect it.*® The first step for them, then, is to determine whether groups can be moral
rights holders, and if so, whether there are in fact any moral group rights.

It is commonly accepted that individuals are capable of holding moral rights. We
believe this because we can show that individuals either have interests that need protecting
(following the interest theory), or that they have the capacity for choice (following the will
theory).® If we take the approach of the interest theorist, we will endorse rights that
protect and advance the individual’s interest. If we take the approach of the will theorist,
we can see that because individuals have the capacity for choice, rights can help them
protect and exercise this capacity. The multiculturalist would have to claim that groups are
capable of being moral rights holders, and 1 will question this claim. I will take it in turn to

consider whether groups can be right-holders on the interest and will theories.

2.2 Arguments from the interest theory

For someone or something to be a rights-holder on the interest theory of rights, the person
or group (or animal) must have interests that rights can serve to protect.®® It is necessary
for them to hold interests; however this is not a sufficient condition for them to be right-
holders. On this account, remember, the right-holder does not necessarily have to be either
competent to demand or waive the right, as they only need to hold interests whether they
are aware that they hold them or not.

If someone claims that groups have moral rights, it seems there might be two ways we
can understand them. First, we could understand them to be saying that the moral right is

held by ‘the group” where it is understood as a separate entity, wholly independent of the

* The existence of a moral right can provide reasons, in some cases, for thinking that there should be legal
rights to protect it. I would not think that this can work the other way round - the existence of a legal right
does not provide us reason for thinking that there should be a corresponding moral duty. Parekh suggests
that this can be the case, but does not substantiate this claim. “[I]t is a mistake to think that [legal] rights are
ways of recognizing and respecting a preexisting moral status. They are also ways of conferring it, and
hence the question is not whether human collectivities have a moral status but whether they should have it”
(Parekh 2006, p. 215).

*® There may be different reasons for thinking that individuals are rights-holders, but because I will only be
discussing the interest and will theories of rights, | will only consider whether individuals hold the
requirements to satisfy them (interests, and the capacity for choice respectively).

5! For a detailed account of the interest theory see Ch. 1.4.3.
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individuals that make it up, like the way in which we understand a corporation. This could
make sense of the following sorts of claims: ‘the group has interests independently of the
interests the individual members might have’, and ‘we can protect the interests of the
group even if doing so might harm the interests of the individual members.”*? Secondly,
we could interpret them as saying that the group holds interests where, by ‘group’, we are
simply referring to a collection of individuals, or collective; the group’s interests are
completely explained by and reducible to the interests of the members of the group
severally. On this understanding, when we say that the group has interests, we mean that
all the individual members of the group hold that interest together. For example, we might
say that a group has an interest in setting up a new school curriculum, where by this we
just mean that the collective hold an interest in setting up a new curriculum. I think this
second understanding is probably more in line with what we normally mean when we

speak about groups, but | will consider both types of groups in this discussion.™

2.2.1 Rights held by ‘the group’

If we take the first understanding of a group then we need to question whether they are the
sorts of things that can hold interests. Could a group, considered as something existing
independently of its members, hold any interests? It seems difficult, if not impossible, to
think of any way that they could. This way of understanding groups makes them seem like
metaphysically strange entities - what could a group be, considered independently of the
individuals that make it up? Surely all a group is is a collection of individuals of which it
cannot exist without. Of course, | do not deny that the members of a group can change;
group members can enter and exit the group without destroying or creating a new group
every time. The point is more that the group must be reliant on its members.

Perhaps one way we might try to determine whether there could be such a group is to
question whether it makes sense to speak of an empty group. Consider a religious group
for example. After all the members leave the group or pass away, would it makes sense to
think that the group itself still exists? I do not think so. The group does not exist - strictly
speaking the group existed in the past. When someone enters back into the group, perhaps

by converting to the religion, then the group is alive or revived once again. Surely, though,

2 As | will discuss shortly, Taylor makes the former sort of claims.

%% 1t has been suggested that there may be an understanding of ‘group’ which sits somewhere between the
two understandings outlined here. On this understanding, a group is not simply a collection of individuals;
it has something over and above the members which somehow binds them together. However, | fail to
grasp what this ‘something’ might be, and to what extent it influences the members. Until a more
comprehensive account of such a ‘group’ is presented to me, I will opt to rely on these two understandings.



43

it cannot exist without any actual members.>® If we do not think that empty groups can
exist, then we should not think that groups can exist independently of individual members.
Groups are, then, dependent on and comprised of their individual members.

However, some multiculturalists do seem to talk about groups using this first
understanding. Furthermore, they also think these groups can hold interests that can ground
moral rights. Charles Taylor appears to hold this view in places (as | will show below). So
I should give these arguments consideration despite my concerns about whether we can
speak about groups in this way. Let us grant for the moment that there can be groups that
exist independently of their individual members. The next question we might ask is, ‘can
these groups hold interests that might be protected by moral rights?’ It has been suggested
that there are (at least) two interests a group might hold independently of the individual
group members: the interest in survival, and the interest in growing in numbers.

Taylor believes that survival, or ‘survivance’ as he calls it, is an interest that groups
hold.> He tells us that “[i]t is axiomatic for Quebec governments that the survival and
flourishing of French culture in Quebec is a good... It might be argued that one could after
all capture a goal like survivance...” (1994, p. 58).>® He also appears to think of groups as
something existing independently of individuals, as the following passage indicates. Here,
Taylor explains that the French language in Quebec can be seen as a collective resource.
He thinks we should preserve the language not only for already existing people, but also to
ensure that there will be French speaking people in the future, thereby securing the survival

of the Quebec culture.

It is not just a matter of having the French language available for those who might

choose it... But it [the goal of cultural survival] also involves making sure that there

 An alternative example was suggested to me in which an Aboriginal band has moral rights over sacred
land. Imagine that all of the group members die or exit the group (perhaps by relocating, or by not claiming
Indian Status). It seems that if someone were to return and re-enter the group, reviving it, they would come
to hold the moral right to that sacred ground. Perhaps this suggests that the right was held by the group all
along, whether there were people in it or not. Even when the band has no members, we still think it would
be wrong to dig up or build upon the sacred land. Surely this is because we think someone or something
still has a moral right to it. However, I think it is not that the group, when empty, holds the right; while the
group is dormant there is no moral right over the sacred land. We just recognise that we have other reasons
for wanting to protect the land. Perhaps we think it would be disrespectful to build on the land, or we might
be concerned that someone could enter back into the group and revive it, and we think they should have a
moral right to the land. Ultimately we can explain the intuition that the sacred land should be protected
without saying that the empty group holds a right to it. Thanks to Ross Hetherington and Stephanie
Rennick.

> Taylor actually says that these are goals that groups hold as opposed to interests. But for the present
purposes | will take goals and interests to be the same thing.

% Flourishing’, I take to be similar to ‘growing’. While the word ‘flourishing’ may imply that the
individuals themselves flourish and prosper, we should not be thinking about the impact that this has on
individuals on this first understanding of groups. For the group to flourish would, as far as | can tell, means
that the group would grow.
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is a community of people here in the future that will want to avail itself of the

opportunity to use the French language... Policies aimed at survival actively seek to

create members of the community, for instance, in their assuring that future

generations continue to identify as French-speakers. There is no way that these

policies should be seen as just providing a facility to already existing people.
(1994, pp. 58-59)

This implies that we should not pursue group interests for the benefit of the individual
members, but for the benefit of the group itself regardless of the members. It is for the
good of the group to ensure its survival (by “making sure that there is a community of
people here in the future...” (1994, p. 58)) and its growth (by “actively [seeking] to create
members of the community...” (1994, pp. 58-59)).

Hartney also considers survival and growth as the interests that a group could
potentially hold. Upon considering these interests, he concludes that ... there seems to be
no way in which there could be a collective interest which is morally relevant...” (1991, p.
294, p. 300). He, rightly, argues that we should reject the first understanding of a group as
an entity existing independently of its individual members. While it might seem plausible
to think that a group has interests in surviving and growing, these interests do not seem to
be morally relevant. Similarly, we may think that it is in a car’s interest to be serviced
regularly, however, we would not think this is a morally relevant interest, or an interest to
be protected by rights. To draw out this point, let us consider a case in which the pursuit of
a group’s interest conflicts with the individual members’ interests.

Imagine a case in which there is an isolated community that has maintained its
traditional ways of life and remained unaffected by outside influences. The group,
considered independently of the group members, has an interest in surviving. However,
individual members wish to leave the group. Perhaps the group members struggle to make
a living without an outside education or without the help of outside technology and
communication. Perhaps they do not value the culture and its traditional ways of life. They
may find the cultural beliefs outdated. In this case, if the group’s interest is protected by a
moral right - a right to survival - the individual members will need to remain members of
the group or more members will need to be recruited. The group’s interest conflicts with
the interests of the individual members, and if we are to protect the group’s interests, we
will do so at the expense of the individual members’ interests. There is surely no benefit in
doing this. While it preserves the group’s interest - in ensuring its survival - it is damaging

to the well-being of the members of the group.
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The reason we might typically believe that the survival of a group is a good thing is
that generally it contributes to the well-being of the members of the group. We might want
an isolated community to survive because we believe that it provides something beneficial
to the members of the group; that it promotes their interests and well-being. Cases in which
the pursuit of the group’s interests is in conflict with individual interests shows us that
what we find fundamentally important are the interests of individuals. As Hartney explains,
“the view that a collective entity can have value independently of its contribution to the
well-being of individual human beings... is counter-intuitive...” (1991, p. 297). Bhikhu
Parekh, although a proponent of group rights, also agrees that the interests of groups are
derived from the interests of the group members: “All rights derive their justification from
their contribution to human well-being...” (Parekh 2006, p. 214).>" What we ultimately
find morally important, and what we think moral rights should protect, are the interests of
individuals.

So far we have seen that groups should not be considered as entities independent of the
individual members that comprise them with respect to their interests. This is because it is
difficult, if not impossible, to imagine what they might be like. If we do not think that
empty groups can exist, then we should not think that ‘groups’ can exist independently of
individual members. Furthermore, even if we grant that such groups could exist and hold
interests, we still would have no reason to think that groups can hold moral rights. The
group interests that have been proposed - survival and growth - are not morally relevant
interests. The reason we may at first glance think these interests morally relevant is that,
generally, the pursuit of group interests contributes to the individual group members’
interests. Ultimately, however, it is the interests of the individuals that we wish to promote.
It is worth pointing out that this focus on individual well-being is a classical liberal focus.
Multiculturalists want to focus on groups, but in this case we can see that that focus is

misplaced. | will expand on this worry in the next section.

2.2.2 Rights held by the group members severally

We must, then, hold the second understanding of groups, where ‘group’ refers to a
collective. On this understanding, the group’s interests are completely explained by and
reducible to the interests of the members of the group severally. There may be interests

that a group on this understanding holds that we find morally relevant. For example,

> Of course, it is possible that there are some people that think that the interests of a group (to survive or to
grow) should be pursued even if it is detrimental to the interests and well-being of the individual members.
However, | cannot understand what justification would be given for such a position.
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Vernon Van Dyke describes the Amish right to bring their children out of school early as a
moral group right - a “right to maintain the religious community” (1982, pp. 27-28). We
can imagine that all of the individuals in the community have an interest in maintaining the
community. Similarly, an indigenous tribe in the Amazon may have an interest in
remaining uncontacted by the outside world. They might have a right to maintain their
traditional ways of life and interaction with the outside world would make this impossible.
Also, a national group might have an interest in governing themselves, and we might think
that they have a moral right to self-governance that protects this interest.

So here it looks like we actually have examples of groups, which have interests (held
by the group members severally), which are also morally relevant. Some groups hold
interests. The multiculturalist could argue that because these interests need to be protected
or advanced, we should think the group has a moral right. Furthermore, they might say,
this moral right should be protected by a legal right. In this way they could successfully
justify legal group rights on the basis of moral group rights. For example, take the case of
the Amish schoolchildren. We might think, as VVan Dyke does, that the Amish hold a
collective interest in bringing their children out of school early in order to maintain their
religious community. This collective interest forms the basis of a moral group right. One
might argue that this moral group right should be protected by a legal group right. This
means that the state should grant them a legal group right exempting them from the general
law requiring students to remain in school until a certain age. This is a collective legal
group right of the type that the multiculturalist wants to justify.

However, while this route is possible, I do not think we should see multiculturalism as
an attractive option. We only have reason to accept multiculturalism if it is a possibility
that cosmopolitanism (or some other liberal theory) cannot adequately accommodate these
rights. It needs to be shown either that multiculturalism is unique in that it can allow for
legal group rights, where other theories cannot; or that multiculturalism is particularly
good at accommodating or granting these rights where other theories are in some way
inadequate at doing this. The problem for the multiculturalist at this point is that
cosmopolitanism can allow for legal group rights in the right sorts of cases.

Remember, the cosmopolitan is concerned with protecting and promoting the interests
of individuals. If it turns out that the best way to do this is to give rights to groups, then the
cosmopolitan will grant groups rights. Take the examples given above of the Amish
community and the Amazon tribe. It seems like the reason we find these interests morally
relevant is that we think that protecting these interests is the best way to protect the

individuals’ interests. It is the individuals’ interests that lie at the heart of our concerns, and
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if the best way to protect them is by protecting the interests of the group, then we should
aim to protect the interests of the group.

If we accept that the reason we find these cases compelling is because they promote
individual interests, then there are three things to notice. First of all, we have no reason to
choose a group-focused account over an individual-focused account. If the individuals are
of primary concern then we will not want a group-focused multicultural theory.

Secondly, we have no particular motivation to choose multiculturalism over
cosmopolitanism because cosmopolitans can admit group rights in the right sort of cases -
that is, cases in which individuals’ interests are best served by groups holding rights. Of
course, the cosmopolitan will only be supportive of such group rights if it turns out that
they actually do protect and promote the interests of the members, and this will be difficult,
if not impossible in many cases to determine. For example, a group might make the case
that it has a moral right to self-government which should be protected by legal rights, and
claim that holding this legal right is the best way to promote the interests of the individuals.
We might question, though, whether the interests of all the members are best served by
granting such rights, or just the interests of the leading elite.

Susan Moller Okin criticises multiculturalism on these grounds from a feminist

perspective.

[P]olicies designed to respond to the needs and claims of cultural minority groups
must take seriously the urgency of adequately representing less powerful members
of such groups. Because attention to the rights of minority cultural groups, if it is to
be consistent with the fundamentals of liberalism, must ultimately be aimed at
furthering the well-being of the members of these groups, there can be no
justification for assuming that the groups’ self-proclaimed leaders - invariably
composed mainly of their older and their male members - represent the interests of
all the groups’ members. Unless women... are fully represented in negotiations about
group rights their interests may be harmed rather than promoted by the granting of
such rights.

(1999, pp. 23-24)

We may worry that the weak or less powerful group members - often women, children, the
elderly, and the poor - are persuaded to believe that self-government is the best way to
promote their interests, when in reality it will further entrench the power relations of the

group and benefit a select few. Even if we do believe that self-government rights (granted



48

to groups) will best promote the interests of individuals, we will have to feel confident that
these rights not only protect those individual interests now, but also in the future, and for
future generations. Cases in which we think the best way to protect the interests of
individuals is to give the group the legal right are unlikely to arise very frequently.

This leads to the third point: given the rarity of such cases, it seems unadvisable to
hold a politics centered on granting such rights. We should not want a political structure
based on such infrequently occurring circumstances. What is supposed to be the unique
selling point for multiculturalism is that it focuses on groups instead of individuals, and
because it focuses on groups it supports legal group rights. First of all, such a politics is
unnecessary, as we will rarely find cases in which groups should be granted such rights,
and in those rare cases cosmopolitanism can account for them. Secondly, this politics
might actually be dangerous because a politics that grants groups rights too easily risks
sacrificing the rights of individuals. There is a worry that endorsing a political theory of
which the defining characteristic is granting legal group rights might result in us granting
them more often than is strictly necessary. We might be encouraged to give groups rights,
even when we are unsure of whether it is a good idea to do so, in order to justify the
political system we are employing. But there are risks to granting group rights in cases
where we are unsure; sometimes granting groups rights can lead to the disadvantaged
being further suppressed. This fear then makes multiculturalism appear a very unattractive

political theory.

The multiculturalist will not want to justify legal group rights on the basis of moral group
rights from the interest theory. These arguments will either be unsuccessful (as is the case
with thinking that groups have interests independently of the interests of individual
members), or will not encourage us to support multiculturalism (as is the case with
thinking that groups are a collection of individuals and have interests). Perhaps one might
think that the multiculturalist will have more success in arguing from the position of the

will theorist.

2.3 Arguments from the will theory

For the will theorist, rights function to allocate domains of freedom and help the rights-

holder express her freedom (Wenar 2005).® On this account, the rights-holder has

%8 For more on the will theory, see Ch. 1.4.3.
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discretion over the duties of others, meaning that they must hold power-rights and have the
ability to exercise these rights.

In this section, I will first look in more detail at what it must mean to be a right-holder.
Because the will theory requires that the right-holder can act to exercise his right, the right-
holder must be an agent. It might be argued that the will theory demands a robust sense of
agency that makes it impossible for groups to hold rights outright. However, | will explore
the possibility of holding a limited sense of agency on the will theory, drawing from a
recent article by Adina Preda (2012). The will theorist and the multiculturalist would both
be better to adopt a limited sense of agency if they want a better chance of justifying legal
group rights. I will argue that with limited agency it could be possible to argue for moral
group rights. However, the only groups that could qualify as right-holding agents are
groups that are organised and have clear collective decision-making procedures. The types
of groups the multiculturalist typically wants to seek group rights for do not fit this criteria,
so even if we allow for limited agency and grant that groups can be right-holders, the
multiculturalist will still not be able to establish the sorts of rights she wants on the will

theory.

2.3.1 Robust or limited agency

The first step to determining whether a person or group can be a right-holding agent is to
determine what criteria a right-holder must satisfy on this account. There are many
different criteria that we might expect an agent to meet. We might question whether the
agent can be held morally responsible, whether we think the agent can act intentionally, or
has a capacity for choice, for example. We might require that the agent be rational or
autonomous. We can require more or less of these criteria to be met by an agent depending
on what theory we are working with and what we expect the agent to do. As a consequence,
we can have more robust and more limited senses of agency. For example, Carl Wellman,
Philip Pettit and James Griffin all demand what we can call a robust sense of agency.
Wellman requires that the agent is morally responsible, which presupposes the “capacity to
become aware of the relevant facts, to appreciate their moral relevance, to be motivated by
them, and to act in some broad nonmoral sense of doing something or other” (p. 1995, p.
113). Pettit requires that the agent is rational (2009, pp. 68-69). Griffin requires that the
agent is autonomous; she must be able to choose her course in life (Griffin 2001, p. 311).
On Preda’s account, a robust or “full-blown agent needs to be able to choose one’s goals,

after careful deliberation and reflection and be able to revise them in the light of moral
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reasons. Autonomous agency thus requires certain capacities that only a conscious,
reflective being is capable of” (2012, p. 233).

Those arguing against group rights on the will theory often assume a robust sense of
agency. While it may be easier for me to follow in their footsteps, | will instead argue that
on the will theory of rights, an agent does not need to have a robust sense of agency. This
gives the multiculturalists the benefit of the doubt. I will nevertheless show that they still
cannot succeed in justifying legal group rights even with this concession.

Some will theorists may nevertheless choose to take a robust sense of agency.
However, there are two reasons for why they should prefer limited agency where possible.
First of all, if they opt for a robust sense of agency then it will be more difficult to argue
that groups can be considered agents, as it will need to be shown that they can meet more
criteria than would be required for a limited sense of agency. For example, suppose that to
hold a robust sense of agency, one must be an autonomous agent. Such an agent would
have to have a mind, the capacity for intentional action, a capacity for choice, the capacity
for rational thought, and the capacity to act autonomously. To hold a limited sense of
agency, on the other hand, an agent must only have a capacity for intentional action and a
capacity for choice (so | will argue). Clearly the criteria for robust agency, on this account,
are more demanding.

Secondly, limited agency may allow the will theorist to avoid a damaging line of
criticism. The most pressing criticism that the will theory faces is that it cannot account for
the rights of certain sets of people - children and the mentally infirm, for example. These
people are not capable of exercising a power-right, and as a result it appears that they are
immediately excluded from holding rights on the will theory. If these sets of people are
excluded from holding rights outright, then so too are groups. The will theorist needs to be
able to respond to this criticism in order to explain how children and the mentally infirm
(and perhaps even groups) can hold rights.>®

If the will theorist opts to hold a limited sense of agency, then he will be able to
attribute rights to more people because limited agency has fewer criteria for potential
agents to meet. Many children or people suffering from mental disabilities may lack a
capacity for autonomy, yet still possess the capacities for intentional action and a capacity
for choice. Adopting a limited sense of agency, then, allows the will theorist to attribute

rights to more people rather than less, and avoid this criticism to a certain extent.

> Of course, the will theorist can choose to bite the bullet and maintain that these people do not hold rights.
The rights might, for example, be held by other people who care for them. However, this thought runs
contrary to how we normally understand rights, and the onus is on the will theorist to convince us that,
although counterintuitive, this account can work. For more on this problem, see Ch. 1.4.3.
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For these reasons, I will assume that it is in the will theorist’s and the multiculturalist’s

best interest to assume a limited sense of agency where possible.

2.3.2 What does limited agency require?

On the will theory, all rights are Hohfeldian power-rights. They give the right-holder
discretion over the duty of another. In order to be able to make use of this right, the agent
must be able to enforce or waive the right. Typically we would think that for a person to be
able to do this, she would have to be able to deliberate and decide whether she wants to
waive or enforce the duty. Making choices and decisions means that she can control the
performance of the duty. She would also need to have the ability to act on those decisions,
and in this way act intentionally or purposely. For this reason, an agent must at the very
least have the capacity to act, to act intentionally, and to make choices. | will consider the
capacities for intentional action and choice in the next section. Here, | will consider
whether or not the will theory further requires agents to be morally responsible, and have a
mind.

Some accounts of agency would require agents to be morally responsible. We
commonly think that people should be held morally responsible for their actions, however
we do not want to hold people morally responsible when it is apparent that they cannot
weigh up options and make their choices rationally and autonomously. For example, we do
not hold children morally responsible to the same extent that we do adults because we
might think that they lack the knowledge and maturity to consider their options properly
and make autonomous decisions. Of course, we might think that this responsibility can be
held by someone other than the agent; for example, parents may hold responsibility for a
child’s actions. Perhaps, then, we might think that a third party can hold responsibility for
a group’s actions, but this would not be a case of the group having moral responsibility;
someone else would have it. However, | doubt that one would want to take this route;
holding one person responsible for an entire group’s actions would be grossly unfair. If we
are to take a limited sense of agency though, the group itself should not be held morally
responsible. Moral responsibility is something we would expect of someone holding a
rather robust sense of agency. They should be able to deliberate and understand the weight
of their action. As the will theory of rights does not specify that an agent must make
choices rationally or autonomously, or that they must in any sense be moral agents, we can

conclude that moral responsibility is not required by the will theory of rights.
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There are theorists that argue that groups can be held morally responsible (termed
collective responsibility). For example, Peter French argues for a robust sense of agency
upon which we can hold corporations responsible (1984). Farid Abdel-Nour (2003) and
Christopher Kurtz (2000) both argue that nations can be held responsible for injustices
committed by past generations. While it might be the case that we can hold groups
responsible, 1 do not find it strictly required by the will theory.

Does agency require that the subject have a mind? If an agent can act intentionally,
then it may be the case that he must have a mind. Intentions are generally considered to be
mental states, and to have mental states one must have a mind. If all intentions are mental
states, then the ability to act intentionally should mean that the subject has a mind. In the
case of collective intentions, this leads us to the rather strange conclusion that we can have
shared minds; a conclusion that many philosophers prefer to resist. As Brook Sadler

explains,

If intentions are mental states, states which play a fundamental role in an agent's
practical deliberation and volition, the prospect of a shared intention introduces the
specter of shared mental states and hence of shared minds.

(20086, p. 115)

John Searle also highlights the reluctance of philosophers to accept the idea of group
minds. “I find this talk [of group minds] at best mysterious and at worst incoherent. Most
empirically minded philosophers think that such phenomena must reduce to individual
intentionality...” (1990, p. 404).

It may indeed seem odd to think that a group of people can have a shared mind. In
order to hold this view, it might mean that we have to go as far as to accept the extended
mind hypothesis (Clark and Chalmers 1998). According to this theory, minds are not only
located in the brain or even the individual’s body, but they also extend into the
environment. To accept the idea of shared minds, we might also have to accept that our
minds are accessible by other minds. Locating the mind, and explaining what it actually is
would be very challenging if we accept this.

However, | think that the plausibility of a group mind depends on what understanding
of ‘group’ we hold. It seems particularly strange if we take the first understanding of a
group, as something with its own ontological status, existing over and above all the
individual members. Surely a group, on this understanding, cannot have a mind. It does not

seem metaphysically possible for a mind to exist independently of any physical body.
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On the other hand, if we take the second understanding of ‘group’ as a collection of
group members, then the idea of a group mind could perhaps be more plausible. Maybe a
group mind can simply be understood as a collection of individual minds, not as a
metaphysically strange property existing somewhere outside of any brain or body.*®® This

Is what David Sosa argues.

[A] group has a mind only in a derivative sense: the persons that are members of the
group have minds, and the group's mind (in whatever sense it has one, its beliefs and
desires) is some sort of construct from those minds.

(2009, p. 215)%

The idea of group minds seems too problematic for some, and certain philosophers
have taken the route of arguing that the presence of shared intentions does not entail that
groups have minds. David Velleman for example argues that intentions do not need to be
considered mental states. While he does believe that there are intentions that are mental
states and must be held in the mind (for example, thoughts that we have), some intentions
can be written or oral, and these intentions should not be seen as mental. If we consider
oral and written intentions, the idea of shared intentions might also seem more plausible.
Velleman argues that we can make decisions through discussion and we can make
commitments in writing. If I can commit myself to act in a certain way through speaking or
writing then there is a sense in which I can come to hold an oral or written intention (1997,
p. 37). A shared (non-mental) intention must simply be something that is made public - an
“utterance, inscription, or depiction of some kind” (1997, p. 38).

It is an open question as to whether a subject must have a mind in order to hold
intentions, then. For this reason, I will not consider it a requirement that a subject have a
mind in order to be considered an agent on the will theory. To meet the criteria for limited
agency, it is both necessary and sufficient that the subject has both a capacity for
intentional action and a capacity for choice. Demanding that the subject has a mind and
can be held morally responsible is unnecessary. However, these criteria may be required if

one is to seek a robust sense of agency.

% 1t could also be argued that individuals have more than one mind. Glen Weyl draws on psychological
studies to argue that an individual can have multiple selves (2009). Preda takes Weyl to mean “that
individuals themselves have more than one mind...” (2012, p. 244).

61 Sadler (2006) and Pettit (2003) also argues that there can be group minds.
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2.3.3 The capacities for intentional action and choice

So far, | have simply stated that to be a right-holding agent on the will theory, the subject
only needs to hold a capacity for intentional action and a capacity for choice. Before
examining whether or not we think groups can be right-holders, we should get clear as to
what we mean by these terms. First, let us ask what is meant by ‘intentional action’. I will
be largely relying on a theory of intention proposed by Michael Bratman.®?

We can distinguish between actions that are performed intentionally, and actions
performed unintentionally. If I trip down the stairs accidentally, that is an action, but | had
no intention of tripping down the stairs. We need to figure out what makes certain actions
intentional.®® According to Bratman’s ‘planning theory of intention’, for someone to have
an intention to act in a certain way, they must have some future-directed plans. People are
constantly making and revising plans for the future, whether these are plans for the
immediate or distant future. The plans we make guide our later conduct (Bratman 1987, p.
2). Agents that act intentionally, on this view, both have the capacity to act purposively
and the capacity to formulate and execute plans. On this account, intentions are not
reducible to an agent’s desires and beliefs, but can be connected to them (1987, p. 10).

Bratman argues that we are the type of beings that like to plan. His view is appealing
for two reasons. It allows agents to deliberate and rationally reflect on future actions. It
also allows agents to co-ordinate their actions. If | want to succeed in some of my goals, |
will need to co-ordinate my actions between now and the time of completion. For example,
if 1 want to give a talk at a seminar, | will need to co-ordinate my commitments and
allocate time towards working on the talk before the date |1 am to present. | require
intrapersonal co-ordination. | also need to co-ordinate with others in some cases. If | am to
successfully meet my fellow postgraduates for a seminar, we will need to organise a time
and a place to meet. In this sense, | also require interpersonal co-ordination (1987, p. 2).

It is important to point out that it is not necessary for an agent to have any prior
deliberation or decision-making procedure in order to formulate intentions. This would
demand that intentions are something stronger than they need to be. For example, | could
hold the intention to stop at the bookstore on my way home. However, | might not
necessarily have gone through any in depth decision-making procedure, or deliberated, or

even come to hold a belief that | will stop at the bookstore on my way home. | may realise

%21 have chosen to adopt Bratman’s theory of intention because I think it is intuitive, but the will theory
could be modified to fit other accounts of intention, such as G. E. M. Anscombe’s desire-belief theory for
example (1963).

% Here I will understand ‘intentional action’ and ‘acting with intention’ synonymously, although I
understand that some theorists understand them to mean different things. For instance, Carlos Moya talks
about the difference between these terms. See Moya (1991).
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that | am rather absentminded and if I go into autopilot I will likely fail to stop at the store.
Bratman explains that in this case, | might not believe that I will fail to stop, but I also
might not believe that | will stop (1999, p. 31). Despite my beliefs, I can still hold an
intention to stop at the store.®

A capacity for choice means, simply, that the agent must be able to make choices. The
agent must have the ability to select between two or more options.”® Choosing, unlike
holding intentions, necessarily requires making a decision. “Making a choice means
forming an intention to act after a process of selection among alternatives, which should be
accompanied by a degree of awareness on the part of the decision maker” (Preda 2012, p.
247). This criterion is more demanding than the capacity for intentional action because it
does require the agent to deliberate to come to some conclusion on how she will act. So we
can consider the capacity for choice to require the capacity for intentional action, plus
some awareness that allows the agent to have meaningful deliberation between options.
For a subject to have this capacity, she would need to be competent, be able to deliberate,

weigh up her options, and come to a decision on how to act.

2.3.4 Can groups meet the criteria for agency?

Now that we have a basic understanding of what we mean by intentional action and a
capacity for choice, we can ask if we can attribute these to groups. If groups can be said to
have a capacity for choice and act intentionally, then they can be considered agents on the
will theory. If they are agents then they are capable of holding rights. If the multiculturalist
can show that they have moral group rights, then they might be able to argue that they
should have legal group rights.

In this section we can again distinguish between the two ways of understanding a
‘group’. Firstly, we can understand a group as an entity existing independently of its
individual members. Taking this understanding, we can question whether such a group can
act intentionally. Immediately it seems implausible that such a group could have intentions.
It is too unclear what a group even is on this understanding. It does not have a body and we
cannot locate it. It is simply unhelpful to try to understand a group in this way. Many

critics of group rights point to the fact that groups cannot have an ontological status

% Donald Davidson also makes this point. “Someone may intend to build a squirrel house without having
decided to do it, deliberated about it, formed an intention to do it or reasoned about it” (1980, p. 83).

% Minimally, the agent must have epistemic access to options even if those options are not metaphysically
real.
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independently of their members and so therefore cannot be right-holders. For example, Jan

Narveson asks

[H]ow could a collectivity as such ever either impose or release one from any such
obligations? Since collectivities do not have minds and cannot act, that would seem
not to make any sense... The collectivity would become some sort of metaphysical
slave-master to whom members were bound without recourse.

(1991, p. 332)

It does not make sense to think of groups as existing distinct from the individual members
that make it up. So talk of rights does not even get off the ground for groups on this
understanding.

However, | think that if we take the second understanding of a group, we will have a
better chance of finding that groups can be considered agents. On this understanding, a
group is a collective. First we need to determine if such a group can act intentionally, and it
seems likely that it can. A collective of individuals can certainly act. They can play a game
of football together, walk together and dance together. We can also say that they act
intentionally, because a collection of individuals can formulate plans and act on them.
They do this through discussion and deliberation. This process can be seen as similar to the
formulation of intentions on an individual level. We might view intentions as the result of
an internal dialogue between competing desires, beliefs and goals that we hold. “Just like
an individual needs to engage in an internal dialogue in order to make a decision, the group
members will need to engage in a dialogue in order to reach a single, collective intention”
(Preda 2012, p. 245). The only difference is that in the group, the deliberation is done out
loud.

A group of university students organising a protest can stand as an example of a group
acting intentionally. Imagine that the students plan, through meetings and social media, to
protest against a university decision. They not only plan the protest, they also carry out
their intended action. In this case they have both planned and acted collectively, so we can
say that group has the capacity for intentional action. Of course, groups do not need to
formulate their plan beforehand; they can act intentionally without prior deliberation.
Image a group of people are walking towards the beach when they come across a fallen
tree that has blocked the path. They all spontaneously grab hold of the tree to remove it
from the path. They acted intentionally in moving the tree, and it was a step that was
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necessary to complete in order to follow through with their plan (to get to the beach). But
they did not need to deliberate and discuss their intention to move the tree.

So groups can act intentionally, but for groups to be considered right-holders, the will
theorist also needs to show that they can have a capacity for choice. This is a more
demanding criterion, for while many groups can jointly hold intentions and act on them,
not all of them can collectively make choices.

For a collection of people to be able to make choices together, they will need to have
some sort of procedure for arriving at a decision. Without a certain level of organisation
the group may act, but not be able to collectively decide on how to act. Consider the
example of an angry mob. We might think that an angry mob is capable of acting
intentionally despite lacking a procedure to decide on how to act. A mob may storm the
parliament buildings and attack police. They do this spontaneously, getting caught up in
the fervor of the crowd. The individuals of the group may act through imitation, drawing
on a sense of solidarity. Larry May analyses Sartre’s account of the storming of the

Bastille. He comments that,

Solidarity turned the crowd in the Paris streets into a mob. It is the relationship of
solidarity that makes the difference, and that makes it possible for the actions of
these individuals to be treated as if they were the actions of a single entity.

(May 1987, p. 37)

The angry mob presents an interesting example because this collective is able to act
intentionally when looting, rioting and attacking, however they are unorganised and lack a
decision-making procedure. Their actions “were not structured; there was no formal
organizational structure through which decisions were made by the members of this mob
of Parisian citizens” (May 1987, p. 35).

Because the mob lacks a decision-making procedure it cannot be said to have made
collective choices. I will follow Preda in arguing that only organised groups can have this
capacity for choice.?® In order to be considered an organised group, the group must have a
collective decision-making procedure (CDMP).®” This decision-making procedure must be

% French makes a similar argument, claiming that corporations can have group rights because they have
‘Corporate Internal Decision Structures’ (CID Structures) (1984).
%7 This is a term coined by Preda (2012, p. 248).
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public, as the people participating in it must be aware of how the group comes to make
decisions and endorse it.?

A CDMP is any procedure that can be used to come to a collective decision. For
example, the most common form of CDMP will likely be a democratic voting system.
Information on candidates and parties is made publicly available, and each citizen has one
ballot with which they can choose to register their preference. The procedure does not have
to be legally enforced or outlined in any formal documents, however. A smaller collective
may hold a CDMP that asks members to vote by raising their hands. A count of hands is
enough to determine what the majority of the group wants to do, and it is understood that
the group will abide by a majority decision. Alternatively, there may be elected
representatives that are invested with the power to make decisions on behalf of the group.
While it is not the case that every member actively participates in making the decision, it is
understood that the decision-making procedure does not require that; it merely requires
that the representative act on citizens’ behalf. On the other hand, certain CDMPs may
require that all members of the group actively endorse the decision. For example, a jury
may be required to come to a unanimous decision on whether an offender is guilty or
innocent of the charges pressed against him. The jury will discuss and deliberate the case
until the final verdict is unanimously endorsed; otherwise the trial results in a hung jury,
indicating no decision has been made.

Importantly, the CDMP must be public. This requirement ensures that the members of
the group are aware of how the collective reaches decisions. It can be divided into two
requirements: first that the group members are aware of the decision-making procedure,
and second that they endorse it. We should require that group members must be aware of
the CDMP because if group members do not hold a certain degree of awareness regarding
the way choices are made then they cannot be said to be playing a role in the decision
making process (or, if they are playing a role, they are doing so unknowingly or under a
false understanding). As a result, the group cannot be said to be organised to the extent
required to make a truly collective choice. For example, imagine a religious community in
which a select group of individuals secretly hold meetings to make decisions for the
community as a whole. They have a way of determining how they will reach their
decisions, but they do not share this knowledge with others in the community. As the
decision-making procedure is kept secret and few members of the community are aware of

it, it cannot be said to be an organised group in the sense we require.

% Here, | mean public in the sense of being known to all group members, but it does not necessarily have to
be known to outsiders.
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We should also require that group members endorse the CDMP to a certain degree.
This means that group members should not only understand how the decision-making
procedure works, but also support the procedure. The members must feel confident, to a
certain extent, that it is a fair way of coming to a collective decision. The CDMP should
not face substantial criticism or rejection by many. In most cases, tacit endorsement seems
sufficient (particularly with larger groups in which explicit endorsement could be an overly
demanding requirement). There is a normative point to be made here: as liberals, we
believe that a fair system for decision-making should ensure that every member has an
equal opportunity of participation in the political decisions that will affect the group.
However, | do not here wish to rely on this normative point (for which I am unlikely to
garner support from non-liberals) but instead on a more basic point: a procedure that is not
endorsed by its members cannot count as a collective decision-making procedure.

Let us consider an example to illustrate why this is so. Imagine we are in a strongly
patriarchal community in which the men, together, make all the decisions. Women may be
aware of the decision-making procedure, but they do not endorse it. They do not
necessarily have to make vocal their dislike of the procedure. It may not even cross their
minds that there could be a different system, one that took their opinions into consideration.
However, by not taking women’s opinions into consideration, the male decision-makers
are making it clear that their opinions do not count. Women are helpless to do anything
that improves their position, and have no control over decisions that impact on their lives.
The decisions made by the men will be enforced regardless of the beliefs of the women in
the group, however strong. Whether or not women voice discontent, or whether or not they
remain silent and withdrawn regarding political decisions, it is clear that they do not play
any role whatsoever in the decision-making process. Not only do they not actively
participate (for example, by voting), their views are also not represented and they remain
politically invisible. Surely, then, such decisions cannot count as collective decisions when
the beliefs and attitudes of a section of the community are not taken into consideration at
all.

For this reason, it is important that the group members endorse the CDMP. Perhaps we
can have a patriarchal community in which all of the women endorse the CDMP in which
men make all of the decision. However, if at any point they do not endorse it because they
are not being represented, then the decision-making procedure should no longer be
considered ‘collective’, and as a result, the choices made will not be collective choices.

To recap, then, it is possible to have groups that have the capacity for choice. These

groups will be organised groups. Organised groups hold a CDMP that is public, meaning
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that group members must be both aware of how the procedure works and they must
endorse it. This means that it is conceptually possible that some groups - which are capable
of intentional action and are organised - could be considered agents on the will theory. As
a result, these groups could be moral right-holders. The most likely candidates for agency
on this view are states, nations and corporations. However, universities, armies,
governments and other groups which hold a degree of organisation could also be
considered (Miller 2002b, p. 275). Corporations, for example, have the capacity for
intentional action because they clearly plan their future actions. They also have the
capacity for collective choice because they have a CDMP that all group members (such as
employees, CEOs, and shareholders) are aware of, and endorse.

Unorganised groups will not be considered agents on this account. This means that it is
unlikely that ethnic groups, immigrants, women, the working class, linguistic groups and
cultural groups will meet the requirements of agency (Preda 2012, p. 251). Linguistic
groups, for example, are unlikely to have a capacity for intentional action. They do not
typically plan their future action together. However, even if they do have a capacity for
intentional action, they are unlikely to hold a CDMP and thus a capacity for choice.

There are two important things to note about this conclusion. First of all, this is in line
with the way most legal systems currently ascribe rights. Rights are usually only granted to
organisations with clear structures and decision-making procedures such as corporations
and states (Preda 2012 p. 252). This account can explain why it is that we think it might
make sense to grant organised groups rights - because they have clear CDMPs - and why
we are reluctant to grant unorganised cultural groups rights.

The second point to note is that multiculturalists will not be satisfied with this
conclusion. While this account shows that it is conceptually possible for groups to have
moral rights by giving them a limited sense of agency, it does not allow room to grant
unorganised ethnic, cultural or linguistic groups rights. This falls far below the goals of the
multiculturalist, who wants a system for granting group rights even to ethnic and cultural
groups.

On the other hand, the multiculturalist may choose to accept this account, and only
grant group rights to organised collectives. However, if she chooses to do so, she faces
another problem: her account becomes indistinguishable from any other liberal account.
The multiculturalist will then fail to say anything interesting. To reiterate a point made in
the last section, what makes multiculturalism a unique theory, different from
cosmopolitanism, is that it is able to prioritise groups and grant them legal rights. Most

liberal theories will already accept that we can grant rights to organised groups with
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CDMPs, in the rare cases in which such rights might be appropriate. For the
multiculturalist to hold a distinct position, she will want to extend group rights even to
those groups that lack CDMPs.

Given that we cannot extend group rights to unorganised groups, we lose any incentive
to choose a theory of multiculturalism over a cosmopolitan theory. As mentioned earlier,
we may even have an incentive not to employ a multicultural theory. This is because doing
so could encourage us to grant group rights more often than is strictly necessary just in
order to justify employing the theory in the first place. So not only do we have no reason to
choose multiculturalism over cosmopolitanism, we have reason not to choose

multiculturalism, as it might lead us to grant group rights in unwarranted cases.

In this section | looked at whether it was possible for groups to hold moral rights on the
will theory. It could be argued that a robust sense of agency is required, thereby ruling out
groups as agents outright, but I argued that there may be room for the will theorist to adopt
a limited sense of agency. Multiculturalists would, then, have a better chance of grounding
group rights with limited agency.

There are two basic criteria that an agent on the limited sense of agency is required to
meet: they must have the capacity to act intentionally and the capacity for choice. To have
a capacity to act intentionally requires that the subject is able to formulate plans to guide
her future actions. To hold a capacity for choice requires that the subject is able to
deliberate and decide in the face of competing options, how she will act.

A group, understood as a separate entity, cannot act, act intentionally, or have a
capacity for choice, so cannot be considered a right-holding agent. A group understood as
a collective, though, could be considered an agent. Some groups can have a capacity to act
intentionally, and have a capacity for choice. They can only have a capacity for choice,
though, if the group is organised. This means they must have a CDMP, which must be
public (meaning group members must be publicly aware of the workings of the decision-
making procedure, and they must, to a certain extent, endorse the procedure). Without such
a procedure in place, the decisions reached cannot be truly collective choices. Therefore,
organised groups like corporations or states might fit the criteria for limited agency and
thus be considered right-holders. However, unorganised groups will not be considered
agents. This means that cultural, ethnic, racial and linguistic groups are unlikely to be
considered agents on the will theory. This conclusion will be unsatisfactory for the
multiculturalist, as she will want an account to allow rights to be granted even to these

unorganised groups.
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The will theorist multiculturalist has run out of possible avenues of justification for
moral group rights. If she opts for a robust sense of agency, group rights are ruled out
straightaway. If she opts for a limited sense of agency then she will still be unsuccessful in
grounding the group rights she needs because group rights can only be justified for
organised groups. She could choose to bite the bullet and accept that only organised groups
can be rights-holders. However, if she concedes this, then her position will no longer be in
any way unique or different from cosmopolitanism. Furthermore, we even have reasons
not to endorse a theory of multiculturalism, as doing so will likely encourage the granting
of group rights more often than is warranted.

2.4 Conclusion

In this chapter I considered the possibility of multiculturalists grounding legal group rights
on moral group rights. The multiculturalist could either argue from the position of the
interest theorist, or that of the will theorist.

It could be possible to argue that groups have moral rights on the interest theory. For
example, we might think that a nation can have an interest in governing itself, or that a
tribe has an interest in remaining uncontacted by outsiders. These interests are morally
relevant, and they might be enough to ground legal rights. However, the reason why we
think these groups might have moral rights is because we think that the group having rights
will be the best way to protect the interests of the individual members of that group. Surely
we would not want to protect the interests of the group if doing so was harmful to the
interests of the individuals; we only want to protect the interests of the group if doing so
benefits them.

This conclusion is problematic for multiculturalists for a few reasons. First, it shows
that what we are really concerned with are individuals, so we have no need for a group-
focused account like multiculturalism. Second, cosmopolitans can also accept these
grounds for granting groups rights, so multiculturalism is not unigue in that it can ascribe
rights to groups in these cases. Third, multiculturalism could actually be seen as an
unappealing option. Holding a multicultural politics may lead us to grant group rights more
often than is necessary, and this can have damaging consequences for individuals. So,
although following the interest theory can lead us to think that groups can have moral
rights, moral rights that might suitably ground legal rights, we do not need
multiculturalism to grant these group rights. In fact, we have reason not to choose

multiculturalism.
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The second section looked at whether the will theory can provide the multiculturalist
with a better chance of justifying group rights. To give the multiculturalist the benefit of
the doubt, | accepted that the will theory only strictly requires a limited sense of agency.
(A robust sense of agency would rule out group rights from the start). If the group is able
to act intentionally and if it has a CDMP, then the group can be considered a right-holding
agent. This will be unsatisfying for multiculturalists, though, because the groups they want
to establish rights for are typically not organised in the sense of having a CDMP. The
multiculturalist could choose to accept that only organised groups can hold rights.
However, other theories, such as cosmopolitanism, already allow for these types of groups
to be right-holders. For the multiculturalist to hold a unique position she has to claim that
her theory is better at granting group rights than rival theories, otherwise we have no
reason for choosing multiculturalism over cosmopolitanism. The multiculturalist will have
to look for other ways to justify legal group rights, as basing them on moral group rights
will not be fruitful.

There are other ways in which the multiculturalist might justify legal group rights. For
example, they may appeal to the importance of culture, nationality or ethnicity and argue
that these types of groups must be protected by legal group rights. I go on to address such
arguments in Chapters 3, 5 and 6 and find that they are unsuccessful. However, these
justifications, if plausible, would not be as appealing as a justification based on a pre-
existing moral right. Because multiculturalists cannot rely on a justification derived from
moral rights, they will have to resort to arguments that are not as straightforward and
uncomplicated as they would have hoped. As a result, the arguments we will face from the
multiculturalists in the succeeding chapters will be open to more criticism as they look for

ever more complex arguments to justify their position.
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3. Culture

3.1 Introduction

In this chapter, I will examine the concept of ‘culture’, and how it is used to lend support
to multicultural theories. As | outlined in Chapter 1, multiculturalists focus on groups, and
grant certain groups group rights. Some multiculturalists focus on giving cultural groups
rights. As the name suggests, multiculturalists, of all varieties, share a common concern
for cultural groups. Here, 1 want to consider why they think that cultural groups are
important units of concern.

In order to figure out whether the concept of culture can be helpful to the
multiculturalist, we must first try to understand what we mean by ‘culture’. Not only does
the academic usage of the term differ from the common usage, there are also many
different understandings of culture in the literature on multiculturalism. The fact that this
concept is ill-defined leads to confusion. Of greater concern, it seems that multiculturalists
use the term in a misleading way. As | will show throughout this thesis, the multiculturalist
relies on some very nebulous concepts in order to give their arguments normative weight.
A lot of the reason behind why we think that these concepts are important has to do with
the history and political usage of the terms. (For example, perhaps we are using ‘culture’ to
refer to people of a different race, but choose to speak in terms of culture because in order
to avoid charges of racism.)® So it is not enough for me to simply provide a definition of
the term then move on to examine the role it plays in the multiculturalist’s argument; I
must provide a more comprehensive understanding of the concept in order to draw out the
reasoning behind why the multiculturalist relies on it.

After examining the concept, | will take a careful look at how it is used by a well-
known multiculturalist in order to highlight the differences between the multiculturalist's
use of culture, and our common understanding of the term. I will then provide a critique of
the concept of culture. Drawing on anthropological literature, and the work of Anne

Phillips, I will argue that there are (at least) five errors about culture that people commonly

% This argument has been put forward, for example, by Gill Seidel (1986). As Ralph Grillo explains, “it was
no longer possible to speak publicly of perceived difference through the language of the ‘old racism’ which
events of the 20th century had so discredited. Thus new/cultural racism was a subterfuge, veiled speech,
hiding old racism from the public gaze” (2003, p. 163).
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make, and that multiculturalists rely upon.”® Namely, they often: assume that cultures are
fixed and unchanging; reify cultures; give cultures explanatory force; give culture
determinist force; and give culture normative force. I will argue that the multiculturalist
commits some, or all, of these errors, leading them to hold a problematic understanding of
culture. However, if we hold an accurate understanding of culture, we will come to see that
cultural groups are not as tangible as the multiculturalist makes out. Because of this,
cultural groups are not the sorts of groups that can ground group rights of the type that the
multiculturalist is after.

The result of this analysis will not leave us thinking that cultures or cultural groups are
unimportant, but it will make it clear that cultural groups are not suitable rights-holding
entities of the type multiculturalism requires. The multiculturalist will have to look to other
types of groups (for example, national groups or ethnic groups) to find a basis for group
rights.

3.2 The meaning of ‘culture’

In this section I will look at our common understanding of culture, and the etymology of
the word. This should give us a general feel for the use of the term.”* 1 will then look at
how the multiculturalist uses the word, in this case focusing specifically on Kymlicka’s
work. This will show that multiculturalists use the word differently from the way we
commonly do, and will draw out why their unique usage of the concept is problematic.
In everyday language we use the word ‘culture’ to refer to a number of things. In one
sense, we can speak of culture as the cultivation of the arts - plays, music, books, paintings
for example - topics often found in the ‘culture’ section of the newspapers. In another
sense, we can speak of a culture as a group of people sharing something in common - a
way of life, or a set of beliefs. A person may be part of many different cultures. For
example, | might consider myself to be part of a British culture, a Scottish culture, and an
academic culture. People might feel that they are part of a certain religious culture (a
Hindu culture), national culture (American culture), political culture (Marxist culture) or

social culture (Hip hop culture). There may be various reasons for thinking that

"® Phillips herself does not highlight five distinct errors but I think we can identify (at least) five errors about
culture in her critique.

™ To be clear, | am not looking for a strict definition that will give us necessary and sufficient conditions for
a group to be considered a cultural group, | am merely looking for a reasonably clear definition in order to
grasp the way in which we commonly speak of ‘culture’. This will help us to compare it with the way the
word is used by multiculturalists.
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membership in any of these groups is important, and membership in some groups will be
more important to us than our membership in others.

Culture is etymologically connected with the words ‘cultivate’, ‘cultivation’,
‘agriculture’ and ‘horticulture’. This sense of the word allows us to speak of ‘cultivating’
something, and in seventeenth century English it was used as a metaphor for human
growth and development. Thus, a ‘cultured’ man meant a good specimen of the English
man (Barnard and Spencer 2010, p. 168). In the eighteenth century the term was used more
generally to apply to a plurality of cultures, of “humanity being divided into a number of
separate, distinct cultures” (Barnard and Spencer 2010, p. 168).

The present meaning of the word is often traced back to a definition provided by the

anthropologist Sir Edward Burnett Tylor:

Culture or civilization, taken in its wide ethnographic sense, is that complex whole
which includes knowledge, belief, art, morals, law, custom, and any other
capabilities and habits acquired by man as a member of society.

(1871, p. 1)

Of course, the word ‘culture’ back in those days would have been used differently than it is
today. It would have more commonly meant “[t]he cultivation or development of the mind,
faculties, manners, etc.; improvement by education and training,” or “[r]efinement of mind,
taste, and manners; artistic and intellectual development. Hence: the arts and other
manifestations of human intellectual achievement regarded collectively” (OED 2014).72
We have since abandoned this hierarchical meaning (of some people being considered
more ‘cultured’ than others), and adopted a more neutral understanding of the term, as

outlined by the The Oxford English Dictionary definition:

The distinctive ideas, customs, social behaviour, products, or way of life of a
particular society, people, or period. Hence: a society or group characterized by such
customs, etc.

(OED 2014)

We might want to ask how cultural groups differ from other groups. For example, how

does this definition of ‘culture’ differ from definitions of ‘nation’, ‘ethnic group’, or

2 As illustrated by Samuel von Pufendorf: “Men of any tolerable Culture and Civility must needs abhor the
entring into any such Compact...” (Barbeyrac et. al 2011, p. 93).
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‘religion’? Anthropologists have been debating whether or not cultures are something that
we can say even exist (Rapport and Overing 2003, p. 93). To elaborate: when culture is
constantly linked to race, ethnicity, and nationality, it is unclear what the idea of culture
itself is really meant to do. Riva Kastoryano, for example, describes culture as “an
ambiguous concept referring to an identity that is sometimes national and sometimes
religious or class-linked,” and as “analytically impotent” (2002, p. 35). Adam Kuper
argues that “the more one considers the best modern work on culture by anthropologists,
the more advisable it must appear to avoid the hyper-referential word altogether... There
are fundamental epistemological problems, and these cannot be solved by tiptoeing around
the notion of culture, or by refining definitions” (1999, pp. x-Xi).

Culture may, for example, be a new and less controversial term for race or ethnicity.
Perhaps speaking of cultural differences is a less-controversial way of talking about racial
or ethnic differences. Tzvetan Todorov sees the debates in France concerning ethnic
difference and political recognition as framed in the language of culture for this very

reason.

The term ‘race’, having already outlived its usefulness, will be replaced by the much
more appropriate term ‘culture’... In our day, racist behaviors have clearly not
disappeared, or even changed; but the discourse that legitimizes them is no longer
the same; rather than appealing to racialism, it appeals to nationalist or culturalist
doctrine, or to the ‘right to difference’.

(1993, pp. 156-157)"

On the other hand, cultures may be a new category that people conform to in order to gain
benefits such as public funding. As Barry notes, “[i]n Canada... governments at all levels
provide financial support for ethnically based cultural manifestations. This means that
people have a financial incentive to identify with their ethnic [or perhaps cultural]
community” (2001, p. 314). Or perhaps, as feminist writers argue, the defining features of
a culture only represent the traditions of society. Cultural traditions are simply the
traditions chosen and enforced by powerful, conservative, dominant men in society, and

rarely reflect the interests of women and other marginalised groups. Okin provides

® Now if these arguments are indeed correct, and by culture we really do mean race or ethnicity, then here
we will be witnessing one of three main strategies that the multiculturalist employs - the buck-passing
strategy. They draw on one concept to ground their argument (here culture) but it is actually another
concept that is doing the work (race or ethnicity). | would then direct the reader to Ch. 6 where | explain the
problems with grounding a theory of multiculturalism on these concepts.
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numerous examples of cultures in which there are “fairly clear disparities in power
between the sexes, such that the more powerful, male members are those who are generally
in a position to determine and articulate the group’s beliefs, practices, and interests” (1999,
p. 12). What we are told are the defining features and traditions of a culture may, then,
actually just be the rules enforced by the male leaders in order to entrench their position.

What we can see from these examples is that recent writings on culture are sceptical of
what ‘culture’ is being deployed to do (Phillips 2009, p. 18). We need to hold a clear
understanding of culture to see how it is different from race and ethnicity, and important in
its own right. I will examine one account of culture before considering some errors that are
commonly made concerning culture, which, altogether, should give us a clearer

understanding of the concept.

3.3 A multiculturalist's account of ‘culture’

Let us look, then, at what culture means in the multiculturalist literature. I will focus on the
work of Kymlicka, who is arguably the most influential writer on multiculturalism.
Kymlicka, as a Canadian, has witnessed the problems that arise within a multinational
country. The Québécois have fought to protect their unique culture and language, at times
considering secession. Aboriginal peoples have also tried to maintain their way of life,
frequently clashing with the government over land rights, and fishing and hunting laws
amongst other things. These groups feel that in order to preserve their culture they need to
be granted special rights.” Kymlicka argues that multicultural group rights are compatible
with liberalism.

He makes it clear that he does not intend to speak of ‘culture’ in the wide sense of the

word, which encompasses many social groups:

Some people use ‘multicultural’... to encompass a wide range of non-ethnic social
groups which have, for various reasons, been excluded or marginalized from the
mainstream of society. This usage is particularly common in the United States,

where advocates of a ‘multicultural’ curriculum [in state education] are often

™ For Kymlicka, group rights (which he also calls minority rights) may take the form of “self-government
rights (the delegation of powers to national minorities, often through some form of federalism); polyethnic
rights (financial support and legal protection for certain practices associated with particular ethnic or
religious groups); and special representation rights (guaranteed seats for ethnic or national groups within
the central institutions of the larger state)” (1995, pp. 6-7).
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referring to efforts to reverse the historical exclusion of groups such as the disabled,
gays and lesbians, women, the working class, atheists, and Communists.
(1996, pp.17-18)"

He explains that he will instead focus on “the sort of ‘multiculturalism’ which arises from
national and ethnic differences... using ‘a culture’ as synonymous with ‘a nation’ or ‘a
people’...” (1996, p. 18). He focuses his attention on what he calls, ‘societal cultures’.

These are groups which

... [provide their] members with meaningful ways of life across the full range of
human activities, including social, educational, religious, recreational, and economic
life, encompassing both public and private spheres. These cultures tend to be
territorially concentrated, and based on a shared language.

(1996, p. 76)"

We can see that the societal cultures Kymlicka focuses on are quite different from
‘cultures’ as we commonly speak of them. Once a society is so well-structured as to be
able to provide meaningful ways of life, encompassing both public and private spheres,
and especially if it is territorially concentrated, it will most likely be a nation. As Phillips
notes, “[t]he definition conjures up a group of considerable solidity. It has its own
institutions, territories, language and history, and by implication, its own potentially
extensive claims on the loyalty of its members” (2009, p. 19). Kymlicka specifies that he
focuses on “national minorities (distinct and potentially self-governing societies
incorporated into a larger state) [and] ethnic groups (immigrants who have left their
national community to enter another society)” (1995, p. 19). On Kymlicka’s view,
immigrant ethnic groups have voluntarily relocated, and this means that they must, to a
certain degree, accept the local norms of their new countries. For this reason, policies
should not be put into place to protect cultures brought by immigrants.”” National
minorities, on the other hand, have faced conquest, colonization, federation, and forced

™ Young, for example, includes these marginalised social groups in her theory. She says that “if ‘cultural
minority’ is interpreted to mean any group subject to cultural imperialism, then this statement applies to
women, old people, disabled people, gay men and leshians, and working-class people as much as it applies
to ethnic or national groups” (Young 1990, p. 196).

"® In his earlier work, Liberalism, Community and Culture, he refers to ‘cultural communities’, which were
essentially equivalent to ‘societal cultures’ (1991).

" «So while there are many aspects of their heritage that immigrants will maintain and cherish, this will take
the form not of re-creating a separate societal culture, but rather of contributing new options and
perspectives to the larger... culture, making it richer and more diverse” (1996, pp. 78-79).
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assimilation. “These groups fought to retain their existence as distinct societal cultures”, so
“[s]ocietal cultures, then, tend to be national cultures” (1996, p. 80).

Kymlicka essentially uses ‘societal culture’ to refer almost wholly to national groups. I
am surprised that he does not want to address immigrant groups. It is certainly not true that
all members of immigrant groups have voluntarily relocated. Many refugees, asylum
seekers and slaves did not voluntarily relocate, so it is not clear that they have consented in
a way that is enough to show that they must conform. As Seyla Benhabib says, “Kymlicka
concedes that many groups fit neither model very well. Guestworkers, refugees, African
American slaves, and descendants of colonizing and conquering powers are given as
examples” (2002, p. 63). Furthermore, we might think that immigrant groups do provide

members with meaningful ways of life across the full range of human activities.

The institutions and cultural practices that immigrant communities routinely create
and sustain in their new countries have social, educational, religious, recreational,
and economic dimensions and exist in the public as well as the private sphere, but,
in Kymlicka’s view, these are not of sufficient scope or depth to count as a ‘societal

culture’.

(Carens 2000, p. 62)

This distinction becomes problematic when he gives it normative force. To explain
why he thinks that societal cultures are important, he argues that cultures are important.
However, he slips in the additional contention that national groups are important. Let us
have a look at his argument in more detail to spot this move.

Following John Rawls and Ronald Dworkin, Kymlicka believes that citizens in a
liberal society should have a variety of ways of life to choose from.” The freedom to
choose one’s path in life contributes to that person’s life going well. Providing people with
this freedom of choice is a defining feature of liberalism (1995, p. 80). We should have the
freedom to frame, review and revise our life plans.

Kymlicka believes that there are certain preconditions for leading a good life, and our
societal culture is important because it provides us with some of these preconditions.
Firstly, it is important that we lead our lives autonomously and according to our deep-set
values and beliefs. This requires certain resources and liberties, and freedom from fear of
discrimination or punishment (1995, p. 81). Secondly, we must be free to question our

beliefs and values, to examine them in light of whatever new information, knowledge or

8 Rawls (1971, 1996), Dworkin (2000).
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arguments our culture provides. This ensures that individuals have the freedom to evaluate
their conception of the good, and change it when necessary without fear of persecution.
“Individuals must therefore have the conditions necessary to acquire an awareness of
different views about the good life, and an ability to examine these views intelligently”
(1996, p. 81). Kymlicka argues that our societal culture provides us with these conditions.
It provides us not only with the various options to choose from, but it also makes these
options meaningful to us (1995, p. 83).

It appears to me that the societal culture is doing a few things here. Firstly, it is
providing its members with the beliefs and values necessary to assess and evaluate their
own and other people’s values. Secondly, it provides a secure environment for that
reflection and evaluation to take place in. Thirdly, it provides its members with a range of
options, or ways of life, which they might decide to choose from. These options are
meaningful insofar as, and to the degree that, they represent the beliefs and values instilled

in members of that societal culture. Kymlicka says

Liberals should be concerned with the fate of cultural structures, not because they
have some moral status of their own, but because it’s only through having a rich and
secure cultural structure that people can become aware, in a vivid way, of the
options available to them, and intelligently examine their value.

(1989, p. 165)

It is in this sense that cultures provide us with a meaningful context of choice.

Now we can see why Kymlicka thinks societal cultures are so important to preserve.
Because the culture that we are raised in provides us with values, beliefs, and meaningful
paths of life, it must be very difficult to leave that culture. It would mean leaving the ways
of life that have meaning to you, and entering a culture in which all the new options may
appear entirely meaningless. Kymlicka maintains that it is very difficult for members of a
‘decaying culture’ to integrate into another culture.”” Cultural groups, then, should be
granted group rights to protect and preserve them. He thinks this is necessary in a liberal
society because expecting individuals to switch cultures is unreasonable, as it limits their

freedom to choose meaningful ways of life.

® | think Kymlicka might overstate this point. | am inclined to believe that there is considerable overlap
between different cultures on values and beliefs. Because of this, moving from one culture into another
would not render the individual completely void of meaningful ways of life; there will likely be some (or a
lot of) options that she still sees as valuable. Furthermore, she might not find it terribly difficult to adopt the
values and beliefs of the new culture. It is just important to bear in mind that Kymlicka may be making out
that it is more onerous than it actually is to change societal cultures.
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| disagree with Kymlicka that membership within a cultural group is quite as important
as he makes out, but let us assume for the sake of argument that cultures are so important.
The problem with accepting this view is that it should surely lead us to support gro