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Kant, Copyright and Communicative Freedom

Anne Barron, Law Department, London School of Ecoins and Political Science

Abstract

The rapid recent expansion of copyright law worldievhas sparked efforts to defend
the ‘public domain’ of non-propertized informationften on the ground that an
expansive public domain is a condition of a ‘fredfure. Yet questions remain about
why the public domain is worth defending, what @kaa free culture is, and what
role (if any) authors' rights might play in relatido it. From the standard liberal
perspective shared by many critics of copyright aggionism, the protection of
individual expression by means of marketable prigpgghts in authors’ works serves
as an engine of progress towards a fully competitivarketplace of ideas’ — though
only if balanced by an extensive public domain fraich users may draw in the
exercise of their own expressivity. This articlewis that a significantly different, and
arguably richer, conception of what a free cultisrand how authors' rights underpin
it emerges from a direct engagement with the pbpby of Immanuel Kant. For
Kant, progress towards a fully emancipated (i.emature’ or ‘enlightened’) culture
can only be achieved through the critical intellectual atyi that public
communication demands: individual expressive freeds only a condition, not
constitutive, of this ‘freedom to make public udeone’s reason in all matters’. The
main thesis defended in this article is that whemt§ writings on publicity (critical
public debate) are read in relation to his writings the legal organization of
publishing, a necessary connection emerges betagdors' rights — as distinct from
copyrights — and what Jirgen Habermas and othenes ti@med the public sphere. |
conclude that it is the public sphere, and notghblic domain as such, that should
serve as the key reference point in any evaluatia@opyright law’s role in relation to
the possibility of a free culture.

Keywords: Kant; authors’ rights; copyright; intellectual perty; public reason;
public sphere; Habermas.

Introduction

As currently institutionalized, copyrights are peoty rights that subsist in the ‘works’
of authors, where works are legally defined to udel all the intellectual products
marketed by the cultural and information industréss publications, broadcast and
online content, and software. Copyrights have twg features that they share with
other species of property right: they are alienadnhel they equip their holders witte
power to exclude all others from the (intangiblé&jects in which they subsist. The
power of exclusion is by no means absolute: fomgpta, copyrights are limited in
duration and in exteritand copyright law recognizes would-be users ofitheks that

L A copyright in a work in fact comprises an arrdypooperty rights to control reproduction of the
work, various forms of distribution of copies oktlwork (paradigmatically by sale), and all kinds of
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it protects as having privileges to use them fatawe purposes without incurring
liability.?> Nonetheless, the subsistence of a copyright iroe @ntitles the holder of
the copyright to control (i.e. veto or licenceraturn for royalties) certain uses of the
work by anyone else within the jurisdiction, andeed beyond.

In common law jurisdictions, the copyright systeison the whole tended to be
justified in liberal-utilitarian terms, more pail@rly in terms of its contribution to
achieving an efficient allocation of society’s smarresources. According to the
standard economic analysis, an efficient regimeoplfyright protection is a ‘balanced’
regime that limits the unpaid use of ‘informationogs’ just enough to ensure that
incentives are available to motivate their produttibut no more. In the past couple
of decades this paradigm for understanding copyrigiv has been challenged by
what Mark Lemley has described as an ‘absoluteeptioin’ or ‘full value’ view of
intellectual property (IPj, informed by neoclassical property rights theoryd an
defined by a strong commitment to the idea thatapei property rights should ideally
extend to every valued use of information goodshghat users would be required by
law to pay the owner’'s price for any such use eaapatypical instances of
unavoidable market failure. Arguably, the expansitrat copyright law has
undergone at national, regional and internatioeatls over the last two decades in
particular has been legitimated by the rise to rdaecy of this way of thinking, the
underlying assumption of which is that cultural eleyyment and the advancement of
knowledge are best secured by privatizing the ‘maaterials’ of these processes.

This assumption is contested in a large literat(aed an associated political
movement) that has emerged by way of a backlasingig® expansionism and the
hegemony of its justificatory theory. Here the gatyy of the ‘public domain’ plays a
key role. In ordinary parlance, information is stdbe in the public domain when it
is publicly available, i.e. not secret. In the @ttof the contemporary resistance to IP
expansionism, however, it generally refers to “infation resources that are
unencumbered by intellectual property rightas well as being publicly available in
that sense. Defenders of this public domain argrémsously against its colonization

public communication (including public performanaed electronic transmission) of the work. (See
e.g. the Copyright, Designs and Patents Act (UK)8css.17-21 (1988); US Copyright Act, 17 USC
8106 (1976).) However a copyright is not an ownigrstght (compare Honoré’s list of the ‘standard
incidents’ of full ownership: Anthony M. Honoré, @ership” in Anthony G. Guest (edQxford
Essays in JurisprudencgOxford: Clarendon, 1961). In Hohfeldian termscduld be said that the
‘bundle of rights’ comprised in a copyright is rlaly thin.

2 For example, Chapter Ill of the UK’s Copyright, $igns and Patents Act 1988 exempts ‘fair’ use of
a work in some circumstances for certain approvaghgses — non-commercial research and private
study, criticism or review, and news reporting -d ancludes a lengthy catalogue of more narrowly
defined exemptions.

% The Berne Convention for the Protection of Litgrand Artistic Works sets out minimum standards
of copyright protection that must be available wery signatory state to nationals of other signator
states. Further, Article 9.1 of the Agreement oadE-Related Aspects of Intellectual Property Rights
one of the agreements administered by the World & @rganization (WTO) — puts WTO members
under an obligation to comply with the Berne Cortieen and adds a substantial number of additional
obligations that go beyond those imposed by merhijef the Berne Union.

* Mark A. Lemley, “Property, Intellectual Properignd Free Riding'Texas Law Revie®3 (2005)
pp.1031-1075 (criticizing the absolute protectioewy).

®> Pamela Samuelson, “Challenges in Mapping the @@wimain” in L. Guilbault and P. B. Hugenholtz
(eds.)The Future of the Public Domain: Identifying them@mons in Information LaKluwer: Alphen
aan den Rijn, 2006), pp.7-25.
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via the ‘second enclosure moveménthat they claim is represented by IP
expansionism and legitimated by neoclassical ecamdheory. They argue for a
positive re-valuation of non-propertized ‘infornati resources’. overcoming the
negative representation of the public domain amd &f wasteland, “a sad jumble of
things that don’t deserve to be protected by ietdéllal property laws or ... a
netherworld where old information goes to dig@s one sympathetic commentator has
put it. There is now a well-established tendencgaonceptualize the public domain as
a kind of cultural ‘environmen®’which in turn has vyielded calls for strategies of
‘environmental preservation’ analogous to thoseuadowhich the environmental
movement took shape in the 1970s. Yet these terefence frequently underpinned
by concerns to emphasize tleeonomicvalue of the public domain and the
inefficienciesthat can result from privatizing its contents, ahis tends only to
reinforce liberal-utilitarianism’s hegemony as tpevileged lens through which to
view copyright law and the fields that it affeétSo while it is easy to be sympathetic
towards the general ambition underlying these aenis) the arguments themselves
have not so far been premised on a particularly uiederstanding of what ‘culture’
is, what its social dynamics are, and what exadtigrefore, is threatened by IP
expansionism in general and copyright expansionmsparticular. This article forms
part of an ongoing project to address these gquestio

One promising starting point from which to beginatidress them is the idea that an
author is a kind of speaker (i.e. one who creatakswwith a view to communicating
with a public), that ‘culture’ is the realm in whidialogue between speakers occurs,
and that copyright law rightly forms part of theyd framework that facilitates this
dialogue. Theorists of copyright law who adopt thiigrting point frequently assume
that authorial rights (as well as limits on thegghts) are legitimated by a more
general individual right to freedom of expressiaith copyright law — as the United
States Supreme Court famously put it in 1985 —isgnas the ‘engine’ of free
expression by establishing marketable rights inresgive product® On this
standard liberal view, culture is envisioned onrthedel of a ‘marketplace of ideas’,
underpinned by an actual market in authors’ wowdsich in turn is underpinned in
various ways by law. In so far as copyright lawpseto produce the conditions in
which competitive markets in authors’ works carufleh, it is said to be consistent
with freedom of expressiot.lts recent expansionary tendencies — which havgema
copyrights ever less like the limited property tglthey were originally designed to
be, and ever more like rights of absolute domirowar intellectual creations — have
yielded a standard diagnosis of how copyright laan dhreaten freedom of

® James Boyle, “The Second Enclosure Movement amctnstruction of the Public Domaihaw &
Contemporary Problemg6 (2003) pp.33-74.

" Samuelson, “Challenges in Mapping the Public Dorhai.7.

8 See e.g. the papers published as a special idi@wand Contemporary Problenas the theme of
‘Cultural Environmentalism @ 10’ (2007, Vol. 70, NB), and James Boyl&he Public Domain:
Enclosing the Commons of the Mifdew Haven & London: Yale University Press, 2008).

° On this see Anne Barron, “Copyright Infringemeffiree-Riding’ and the Lifeworld” in Lionel
Bently, Jennifer Davis and Jane Ginsburg (e@spyright and Piracy: An Interdisciplinary Critique
(Cambridge: Cambridge University Press, 2010), 1.97.

Y Harper & Row, Publishers, Inc. v. Nation Enterpasé71 U.S. 539 (1985) (“By establishing a
marketable right to the use of one’s expressiopydght supplies the economic incentive to creaig a
disseminate ideas” (ibid. p. 558)).

M For an exemplary study in this vein, see Neil Vg&ink NetanelCopyright's Paradox(Oxford:
Oxford University Press, 2008).
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expression. Given the oligopolistic structure ofrkess for cultural commodities,
bloated copyrights produce a ‘permission cultureatt chills expression (since
permission to use copyright material as raw mdtéoiafollow-on creativity “is not
often granted to the critical or independert’)The negative liberty of individuals is
thereby endangered; some have argued that spadbedoself-cultivation of each
individual's potentialities (‘autonomy’ as understbwithin the tradition that includes
J.S. Mill and Joseph Raz) is also restricte@onsequently, the benefits that accrue to
society as a whole from the clamour of competinginagé and perspectives — a
diversity of opinions and forms of creativity, imfoation which is reliable because
tested in the heat of public debate, the dissemmatf knowledge, a more effective
democracy — are diminished. From the perspectivthisfliberalism, a free culture
emerges from the freedoms of individuals to say twih@y choose to say and
experience what others choose to say, unhinderedthar dimension by intellectual
property rights unless aggregate welfare (or onRheian view, liberal-democratic
culture as a ‘common good?)is thereby advanced.

My claim in this article is that a significantly filirent, and arguably richer,
conception of what a free culture entails and hbw ights of authors relate to it
emerges from a direct engagement with the philogaghimmanuel Kant®> The
immediate justification for turning to Kant in thientext is that he dealt very directly
with the issue of authors’ rights — first in an aspublished in 1788 (hereinafter
‘1785 Essay’) and again briefly in a section — tidi “What is a Book” — of his late
work of political philosophy, Part | oThe Metaphysics of Morald Moreover, he
theorized these rights as speech rights, and natighss of property in works

2 | awrence LessigFree Culture: How Big Media Uses Technology and tagv to Lock Down
Culture and Control CreativityNew York: Penguin, 2004), p.10.

13 Yochai Benkler’s critique of copyright's expansiog tendencies seems to proceed from a liberal
perfectionism indebted to Joseph Raz and ultimately.S. Mill (see in particular his “Free as thie A
to Common Use: First Amendment Constraints on Euwr® of the Public Domain” (1999) WLY.U.
L.Rev.354 and “Siren Songs and Amish Children: Autonomfgrmation and Law” 76 (2001).Y.U.

L. Rev 23). For an accessible statement of Benkler'stipas see hisThe Wealth of NetworkiNew
Haven and London: Yale University Press, 2006), €p 5 (arguing that the ‘industrial’ organization
of information production, underpinned by strongpyaghts, enables the flow of information to
individuals to be shaped by a few large corporatidimiting individuals’ capacities to ‘author thei
own lives’).

* From the Razian perspective, a liberal-democratiture is a common good because it not only
serves the interests of individual rights-bearens &lso advances the conditions under which all
members of a society could achieve personal autgrisee e.g. Joseph Rate Morality of Freedom
(Oxford: Oxford University Press, 1988). On theatinship between the utilitarian principle of
aggregate utility and Raz’'s conception of the commo general good, see generally Joseph Chan,
“Raz on Liberal Rights and Common GoodXford Journal of Legal Studid$ (1995) pp.15-31.

15 page references to all of Kant's works cited iis tirticle — except those collected in H. Reiss)(ed
Kant's Political Writings (2" ed.) (Cambridge: Cambridge University Press, 1991include in
parentheses references by volume:page number t@rilmsian Academy edition of Kant's works.
References to th€ritique of Pure Reasoimclude in parentheses references to the paginafighe
first and second editions, indicated by the lettarsnd ‘B’ respectively.

% Immanuel Kant, “On the Wrongfulness of UnauthadiZeublication of Books” (1785), in Mary J.
Gregor (ed.)Jmmanuel Kant: Practical Philosoph§Cambridge: Cambridge University Press 1998)
pp.29-35 (8:79-87). (References to the Essay ate iis translation.)

" Immanuel Kant,The Metaphysics of Moral€l797), in Gregor (ed.Jmmanuel Kant: Practical
Philosophy pp.353-603, at pp.437-438 (6:289-291). (RefezsrioThe Metaphysics of Morakre all

to this translation.)
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considered as crystallizations of their authorsmownications® The most well-
known of the arguments contained in these writiogs be briefly outlined. Kant's
premise is that a book considered as a materigcblpust be distinguished from a
book considered as the vehicle for an activityutharial speech. On the one hand, an
author’'s manuscript, and every printed copy ofsitan ordinary object of property
attracting an ordinary right of property vested whomever is legitimately in
possession of the object. This right would inclale right to use the object, to sell
the object and indeed to copy the object. On theerohand, a published book
(considered as the vehicle of its author's speeshdlso a communication from
publisher to public in the name of the author. Heitds also an action, and as such it
has its existence in a person — the person of gileoa For Kant, it follows that
unauthorized publication of copies of the authdest — though not unauthorized
reproduction as such — is wrongful. By selling espof an author’s text to the public,
the unauthorized publisher is not just dealing vebimmodities — printed books — in
his own name, but is disseminating an author’'s @peus compelling the author to
speak against his witf to acknowledge the book as his own and be resplenfsir
it.?° Actions “belong exclusively to the person of thehmr, and the author has in
them an inalienable right alwaysmselfto speak through anyone else, the right, that
is, that no one may deliver the same speech toptidic other than in his (the
author’'s) name® or deliver a fundamentally altered speé@this name? However if

18 This has been contested, most influentially by tiaypunger contemporary, Johann Fichte. In 1793,
Fichte — citing Kant's 1785 Essay in support — adydhat an author has a “natural, inborn, and
inalienable right of ownership” in his work (Joham Fichte “Proof of the Unlawfulness of
Reprinting” @erlinische Monatschrift(1793), pp. 443-482, p.461 and 472-3 (trans. Marth
Woodmansee, in L. Bently & M. Kretschméeds.) Primary Sources on Copyrightt450-1900),
available atwww.copyrighthistory.oryy An author’'s book, Fichte argued, consists oé¢haspects. It
has a physical aspect (the manuscript or printeak}p@and an ideal aspect which is in turn divisible
into two: the ideas expressed by the author andfohe’ of the author’s expression of those ideas:
“the way in which, the combination in which, thergsing and wording in which they are presented”
(ibid p. 447) Although ideas become the common ergypof all as soon as a book is published, the
form in which they are expressed, Fichte argueéméins forever ... [the author’'s] exclusive
property” (ibid p. 451). Fichte claimed that th@léwed from Kant's argument in the 1785 Essay that
a book is a use of the author's faculties. Thatviagtaccording to Fichte, consists in giving forim
thoughts, “so that it is through [the author] — amdly in that particular form which he has defirfedit

— that the book is able to exist” (ibid p. 472)clie’s claim here appears to be that because each
individual's process of giving form to thoughtsusique to him- or herself, the resulting form iatth
person’s exclusive and inalienable property. Najhimthe 1785 Essay supports this claim. Moreover,
it is not in accordance with Kant’s thinking, besaut depends on an idea of self-actualizationutino
ownership to which Kant did not adhere. Fichte ha® on many other questions, is closer to his
intellectual successor Hegel than to his predecdsaat (see further Allen Woodegel's Ethical
Thought(Cambridge: Cambridge University Press, 1990), £€knd 5;Jay Lampert, “Locke, Fichte
and Hegel on the Right to Property” in M. Baur a@ndRusson (edsHegel and the Tradition: Essays
in Honour of H.S. Harris(Toronto: University of Toronto Press, 1997),41p73; Alan Pattertiegel's
Idea of FreedonfOxford: Oxford University Press, 2002), Ch. 5).

19 “The author and someone who owns a copy can loth,equal right, say of the same book, ‘it is
my book,’ but in different senses. The former tatkesbook as writing or speech, the second merely a
the mute instrument of delivering speech to hintherpublic, i.e. as a copy. This right of the autiso
however, not a right to a thing, namely to the c{fpy the owner can burn it before the author'ssdye
butan innate right in his own person, namely, to prev@nother from having him speak to the public
without his consentwhich consent certainly cannot be presumed bechaeshas already given it
exclusively to someone else” (Kant, “On the Wrotgéss of Unauthorized Publication of Books”
p.35 (footnote to text at 8:87), emphasis added).

2 |bid. p.33 (8:84).

2L bid. p.35 (8:86).
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the work is indeed so altered that it would be wrtmattribute it to the author, it can
rightfully be published in the modifier's narie.

These remarks on authors’ rights have not gone tiggtbby copyright lawyers. On
the contrary, Kant’'s 1785 Essay is often cited respiration for the theory — now
institutionalized in international copyright lawtkat authors ought to have inalienable
‘moral’ rights in relation to their work&' These are enforceable legal rights which are
‘moral’ in the sense that they concern authors’-peauniary interests in relation to
their works (such as the interest in being idezdifas author, and in ensuring that
one’s works are published only in the form in whitley were created); and they
contrast with the economic rights (e.g. to contha reproduction and distribution of
copies) which protect authors’ pecuniary inter@stthe commercial exploitation of
their works. Yet moral rights in practice afford fass protection to authors than the
theory would suggest, and transferable economigtgigo the most commercially
valuable works are more often than not held by @@ie investors. And since it is
economic rights which are the focus of concernsiabopyright expansionism and its
implications for the public domain, the formal rgodion of a doctrine of moral
rights has done little to allay these concerns.

However, in the fairly recent past, there has bemmewed scholarly interest in
exploring not only the 1785 Essay, but also Kahggter-known philosophical texts,
for more comprehensive insights about how copyright in general might be re-
thought so as to give more weight to the rightstainsformative’ authors — those
who, in re-using authored material, also modifyt theaterial — and thereby also
imbue the public domain of freely re-usable intellel artefacts with a richer
normative significance. Against the grain of Karaign writings, Leslie Kim Treiger-
Bar-Am has attempted to derive a right to what chlés ‘autonomy of expression’
from a conception ofmoral autonomy that she takes from Kant’'s ethical theSie
argues that the 1785 Essay can be read as dehnstgicture of authorial rights to
autonomy of expression, necessitated by the resjuecto individual dignity, which
in turn is grounded in a universal capacity for ai@utonomy?> From this structure

2 For Kant, this inalienable personal right onlysas in relation to a particular class of thing:
manuscripts or books incorporating writings. Whihe literary ‘action’ can always be distinguished
from the printed book, in the work of visual aretldea or intellectual element cannot be separated
from the material object, and for this reason Kexttludes paintings and sculptures from the category
of works protected by a personal right to prevésat distribution of copies: a work of visual art, it
would seem, is merely a thing (ibid. p.34 (8:85-6))

% |bid. p.35 (8:86-7).

% There are extensive literatures on the historamakrgence of authors’ moral rights and on their
conceptual relationship with authors’ economic tigfior an exemplary analysis, see Stig Stromholm,
Le Droit Moral de I'Auteur(2 Vols.) (Stockholm: P.A. Norstedt & Séners F6rld§67)). It suffices

for present purposes to say that, as currently nstmted, moral rights rest on a theorization of atgh
works as manifesting the author’s person, and hascatracting a species of inalienable ‘persopialit
right that is specific to authors (see further lo@ ise to global dominance of this theorizationilCP.
Rigamonti, “The Conceptual Transformation of MoRaghts” (2007) 55Am. J. Comp. L67). It is not
uncommon for proponents of this theorization tokseesupport it by reference to Kant's 1785 Essay
(see e.g. Stromholnie Droit Moral de I'Auteurpp.184-95). The analysis of the Essay | propose, he
however, suggests that these interpretations iméspaint of Kant's reflections on authors’ rights.

% Leslie Kim Treiger-Bar-Am, “Kant on Copyright: Rits of Transformative AuthorshipCardozo
Arts and Entertainment Law Journgl008) pp.1059-1103. “The autonomy that affordsdhpacity to
self-legislate is the ground of a rational beindignity.... Because we are autonomous, we deserve
respect for our dignity.... Autonomy therefore grosrabth [the unconditional and universal right to
respect for] the dignity of autonomous beings alsd their obligation to respect the dignity of afe
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of authorial rights, she argues, it can be infettteat the transformative re-use of a
first author’'s work by a second author ought toaattthe same rights (and the same
correlative duties) as the first author's expresset. Abraham Drassinower too has
invoked the 1785 Essay in the process of reachimgas conclusions regarding
transformative authorshf.However in contrast to Treiger-Bar-Am, Drassinolvas
tended to orient himself by reference to Kant’'dqggophy of law, although he too at
times seeks to account for the rights of authorgdaneral in terms of the ‘respect’
owed to the ‘autonomy’ or ‘dignity’ of the indivi@il®’ terms that derive from Kant's
ethical theory. In a series of thoughtful and inmpot articles, Drassinower has for
example drawn on the principle of equal externeédiom that animates Kant’s legal
theory to elaborate a conception of the public danfaf intellectual materials which
may be freely used by others) as a necessarytintiite author’s right, generated by
the internal logic of that right itself. His certtheme has been that a justifiable
copyright regime must be one that secures equalessive freedom as between
authors and users of copyright material.

Helpful though these contributions have been icuig the 1785 Essay from relative
obscurity and making it relevant to contemporarpales — including in particular
those sparked by the rise of Web 2.0 and the utyiaqpdi (re)user-generated digital
‘content’ — they do not in the end depart from skendard liberal model of expressive
freedom that was outlined above. Effectively, tlasgimilate Kant's conception of
freedom to the idea(s) of freedom embedded in thadel, thereby continuing the
habit — most recently exemplified in the IP contbytRobert P. Merges'3ustifying
Intellectual Propertf? — of representing Kant as the originator of a rtibe
individualism now widely associated with figureckuas Ronald Dworkin and John
Rawls. In what follows, | contest this represemation the ground that it is
inconsistent with both the letter of Kant's textadathe spirit animating his
philosophical system. In particular, it involvesnélating conceptions and forms of

(ibid. pp.1099-1100).

% Abraham Drassinower “A Rights-Based View of thedtExpression Dichotomy in Copyright Law”
Canadian Journal of Law and & Jurisprudent6 (2003) pp.3-21; “Taking User Rights Seriously”
Michael Geist, ed.In the Public Interest: The Future of Canadian Caglyt Law, (Toronto: Irwin
Law, 2005), pp.462-479; “Authorship as Public AddreOn the Specificity of Copyright vis-a-vis
Patent and Trade-MarkMichigan State Law Review (2008) pp.199-232; “From Distribution to
Dialogue: Remarks on the Concept of Balance in @ghyLaw” 34(4) (2009)ournal of Corporation
Law pp. 991-1007; “Copyright Infringement as Compel®&geech” (2011) (draft article on file with
the author).

%" See especially “A Rights-Based View of the IdeaiEssion Dichotomy,” “Taking User Rights
Seriously” and “Copyright Infringement as Compeli&oeech.”

% Robert P. Mergesjustifying Intellectual PropertfCambridge, MA: Harvard University Press,
2011). Proclaiming a loss of faith in the utilimism that has hitherto guided his writings on IP,
Merges here seeks to incorporate a reading of Kdh&ory of property (together with those of Locke
and Rawils) into “a liberal theory of intellectuabperty law” (ibid. p.13) that he hopes will equhe
field with a more credible normative foundation.riK#@ important to this project because, for Merges
“[h]is thought upends amorphous concepts of cdllecinterest and utilitarian balancing, replacing
them with [an] ... idea of personal autonomy” (ibd17) as “the ability to steer oneself according to
one’s own plan and design” (ibid. p.18). Taking Kaeriously thus results in “a more clear-headed
focus” (ibid.) on intellectual property as an indiwal — though alienable (ibid. p.81) — right which
takes precedence over “third-paityerests$ (ibid. p.17). From this interpretation of the ¢eaity of
personal autonomy and individual rights to Kanttslgsophy — an interpretation broadly congruent
with that of Treiger-Bar-Am and Drassinower — Mesge able to reach a diametrically opposed
conclusion: “An infusion of Kant promises to h&lprrectthe recent and intense emphasis on the rights
of users and consumers of IP” (ibid., emphasis ddde
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freedom that for Kant were quite distinct, albelbsely related — agency and
autonomy; moral autonomy and intellectual autonoraypressive freedom and
communicative freedom; individual liberty and colige emancipation. | argue that a
full appreciation of the significance for copyrighiv of thel785 Essay requires that
these distinctions be kept firmly in mind, whichturn requires that the Essay be read
in relation to Kant’s philosophical project as aoMh but in particular his vindication
of “the freedom to make public use of one’s reasorall matters.*® Drawing
especially on Onora O’Neill’s interpretation of tharious writings in which Kant
explains the basis and significance of this freedbimargue that what he envisages
here is aprincipled freedom — a freedom to engage in what O’Neill lcafied
‘tolerant’ communication. On one hand, ‘tolerationames a particular attitude
toward — indeed a practice in relation to — the wamications of other persons: it is a
responseto communicatioii which involves at the very least a recognitiontba
part of the addressee that she is addressed blyesitsotommunication. On the other
hand, toleration also names the act of communigatself in so far as it aspires
towards what Kant called ‘maturity’ — that is, io far as it aims to be critical and
reflective in relation to what we would now callrdmant worldviews, hegemonic
ideologies, homogenized cultures, embedded traditior established forms of
expertise — while also being open to the maturesgemtives of others. To
communicate in this spirit of toleration is to peigate in a communication
community which is engaged in a collective projéietit of advancing towards a fully
mature, or truly emancipated, culture. It is thegioility of this community, | argue,
that is truly at stake in contemporary resistant@scopyright expansionism.
Rethinking authors’ rights as a structure of eqgaatl reciprocal freedoms for
individual authors and their addressees is onlyaspect of what a Kantian approach
to copyright law demands. More broadly, Kant’s pkedphy calls for an interrogation
of how copyright law and the practices it underpiglate to that process of collective
emancipation which is enabled by tolerant commuiveanteractions.

The structure of the article is as followSection 1 presents an analysis of the
understanding of freedom contained in Kant's pcattphilosophy. In 1.1 the core
elements of Kant's ethical theory — and in paracuhis understanding of (moral)
autonomy — are briefly introduced. However the boilkhis section (1.2) is devoted
to Kant’s legal theory (in particular his DoctrineRight), because it is of more direct
relevance to the interpretation of the 1785 Essaguthors’ rights. Having noted the
centrality to this theory of the idea of progreswards a just political order, and the
position Kant assigns to ‘publicity’ (open publielzhte) as the motor of this progress,
| move in Section 2 to an analysis of the meanimgj significance, for Kant, of free
public criticism more generally. In Section 3, Instder the 1785 Essay against the
backdrop formed by Kant's critical philosophy aswvhole — but in particular the
Doctrine of Right and his conception of public @as- with a view to uncovering the
systematic connections uniting all of these dimamsiof his thought. Once these
connections are appreciated, it will be appareat #ant's philosophical system
yields a rich and complex picture of the significarf authors’ rights; and, as | argue

# Immanuel Kant, “An Answer to the Question: ‘WhstEinlightenment?” (1784) [hereinafter “What
is Enlightenment?”] in Gregor (edmmanuel Kant: Practical Philosophyp.17-22 (8:35-8:42), p.18.
(All references to “What is Enlightenment?” areghds translation.)

%0 Onora O'Neill, Constructions of Reason: Explorations of Kant's &i@al Philosophy(Cambridge:
Cambridge University Press, 1989).

% Ibid. p.32
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in Section 4, can inspire a more radical rethinkiigopyright law’s role in relation
to communicative freedom than has thus far beegimed.

1 Kant's Understanding of Practical Freedom
1.1 Freedom as Autonomy: Kant’'s Ethical Theory

The idea of autonomy occupies a central place imiernporary liberal thought. As
we shall see, it is also central to Kant’s phildspp but it is a mistake to assume that
‘it' is the same idea of autonomy. When contemppiérerals refer to autonomy,
they generally have in mind the vision of positik@edom set out by John Stuart Mill
in his classic essa@n Liberty*® personalautonomy ashe free development of
‘individuality’ through the self-cultivation of on® natural potentialities. Autonomy
in this sense presupposes a private domain in wbichake one’s own choices and
form one’s own life-plans free of interference frathers except to the extent that
those plans prejudice the legitimate intereststioéwoindividuals®® More particularly,

it involves turning one’s wants and inclinationsoiexpressions of one’s own nature,
as developed by sustained activities of self-foromatand self-government. This
conception ofautonomy is very different from — and in many waysodds with —
Kant’s account of moral autonomy as thebmissionof subjectively experienced
wants and inclinations to the jurisdiction of arjemtively valid moral law’ Involved

in his account is a characterization of the hunmegpacity to will as manifesting itself
in two ways. AsWillkir, the will can be considered as a kind of legis&atand
executive authority, determining our rules of actand implementing them through
action; asWille, it can be regarded as a kind of constitutionahauty, testing our
ordinary rules of action against the supreme mianal ordained by pure reason. In
ordinary practical reasoning, the rules legisldigdVillkiir have a hypothetical form:
‘if I want x, | ought to do y'. Viewed from a Kamtn perspective, Millian autonomy
engages onlyVillkdr, albeit in a particularly refined way: it presugps a process of
‘intelligent self-mastery’, through which we decidetween our wants with a view to
satisfying those that will realize our potentig@é&i most completely. For Kant,
however, action which is conditioned any way by wants or ‘inclinations’ is not
autonomous, but heteronomous. Certainly, the wiilecess of legislating and
executing ordinary rules of action exhibits a kofdreedom — the freedom to choose
which of our wants to pursue and how to pursue thHgmt action governed by such
rules is not completely self-determined, becauserties themselves are dictated in

32 Gerald Dworkin,The Theory and Practice of Autonoig@ambridge: Cambridge University Press,
1991). For critical reflections, see John Christraad Joel Andersoyutonomy and the Challenges to
Liberalism (Cambridge: Cambridge University Press, 2005); ridatFlikschuh, Freedom:
Contemporary Liberal Perspectiv€Gambridge: Polity Press 2007).

3 John Stuart MillOn Liberty(1859) (London: Penguin, 1974), esp. Ch. III.

3 Treiger-Bar-Am’s notion of ‘autonomy of authoriexpression’ is clearly informed by this liberal
conception of autonomy: see her “Kant on Copyright'1070-1; 1075-6 1082-4; 1093-99. So too is
the conception of the creative individual's perdoaatonomy invoked by Robert Merges in his
Justifying Intellectual Propertysee ibid. pp.70-83. The fundamental problem wlitse analyses is
that they proceed from the erroneous assumptidrilifeaconception of autonomy is also Kant'’s.

% The key texts in which the elements of Kant's réhaory are presented a®roundwork for the
Metaphysics of Moralg1785), in Gregor (ed.)mmanuel Kant: Practical Philosophypp.41-108
(4:385-4:463); Critique of Practical Reasorn(1788), in Gregor (ed.Jmmanuel Kant: Practical
Philosophypp.137-271 (5:1-5:163); and Part |l Biie Metaphysics of Morald797),in Gregor (ed.)
Immanuel Kant: Practical Philosophyp.507-603 (6:373-6:493).
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part by something merely given: the object of a twéirfollows that what ultimately
causes one’s action here is this object — or, bypathture.” The will takes as given a
naturally occurring inclination and decides onlytba means of its fulfilment.

Nonetheless, the limited form of freedom involvedhwthese operations aWillktr
necessarily, for Kant, presupposes a still higloemfof freedom, whereby action is
determined by reason alone. Kant calls this higbhem of freedom free will, or
‘autonomy’, and argues that it is engaged wiélhe tests our rules of action for their
moral validity. Wille’'s ‘pure’ use of practical reason involves transtieg our
empirically given wants and deciding what we oughdo from the viewpoint of pure
reason; and it is only when we act according tesoeahat we are truly autonomous.
The first formulation of Kant's Categorical Impeavat captures what this entails:
Wille mandates that in any action situation, our ruleaation be universalizable as
laws that any rational being could adopt to govieir actions® In observing this
‘constitutional’ principle, we disregard any motifer action that could only be
attributable to our particular inclinations, andlree the capacity of the human will to
be truly autonomous. Kant took the view that edargnan being must be regarded as
having the capacity for freedom in this sense. ldethe second formulation of the
Categorical Imperative requires respect for theomal autonomy (or ‘dignity’)
inhering in every human being: ‘act so that yowatieumanity, whether in your own
person or in the person of any other, always asnahand never as a means ofly.’
To treat a person as an end and never simply asaasrto one’s ends is to treat that
person as a being who could rationally endorsedgasons underlying one’s actions.

1.2 Freedom as Agency: Kant’s Legal Theory

Kant himself does not base authors’ rights — dntagyenerally — directly on the idea
of moral autonomy. Rather, he elaborates a disgihitbsophy of law, the Doctrine of
Right (the Rechtslehrge which comprises Part | ofhe Metaphysics of Morgls
precisely in order to deal with the contradictia@tveeen the idea of self-determination
in accordance with a universal moral law, and teaiof Right as that set of universal
moral norms which may benforced a right, after all, is “an authorisation to use
coercion®® against another. It is Kant's Universal Principéé Right, not his
Categorical Imperative, which provides the moratification for this use of force.
The need for a distinct principle authorising caancarises from the inevitability of
conflict between human beings in a context of fidé: a spatially limited planet,
limited resources, and (consequently) human comipetior the means of survival in
a shared world. The concept of Right emerges fioarirterplay of these unavoidable
empirical conditions with the (moral) principlescacding to which relations between
persons should be formed.

Both Kant’s ethical theory and his theory of Riginé organized around the idea of
freedom in conformity with law (and so are uniteddsstinct parts of his overarching
moral philosophy), but in different senses: thegamn internal and external freedom
respectively. Internal freedom depends on how @nenotivated to act; external
freedom depends on whether, in acting, one is imgday the actions of other

% See e.g. KanGroundwork of the Metaphysics of Moraiis Gregor (ed.Jmmanuel Kant: Practical
Philosophyp.73 (4:421). (References to tBeoundworkare all to this translation.)

37 bid. p.80 (4:429).

3 Kant, The Metaphysics of Morajs389 (6:232).
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persons? If the Categorical Imperative imposes a duty on tmeuniversalize my
subjectivereasondor acting — to render what | will compatible witthat anyone else
could rationally will — the Universal Principle d&ight (UPR) requires that my
actionsbe able to “coexist with everyone’s freedom [ofi@ag in accordance with a
universal law.*® According to this principle, then, freedom of actiis morally
limited by reference to what is right, and the tiglmess of any individual’s action
hinges on its implications fasthers freedom®! From this principle, Kant claims to
derive an entire system of rights (otherwise putystem of reciprocal and coercible
limits on action) which is morally required to recde conflicts between persons’
freedoms.

‘Action’ here presupposes choice — the choice oictvtends to pursuand which
means to adopt in pursuit of théMOne person’s action can interfere with another's
freedom of action either by depriving the othertlod means for pursuing his or her
ends, or by instrumentalizing those means towands @ot chosen by that otH&r.
The central idea underlying Kant’'s principle of Rigs that such interferences are
wrongful because they are incompatible with theedthagency in the first case
destroying the capacity for agency; in the secask aisurping it. Moral autonomy is
not directly in issue here: the UPR is concerndg with the conditions under which
the freedom of persorss agents- beings with the capacity to formulate ends and
deploy means for their attainment — could be setufegents are to co-exist as such,
the external freedom of each must be limited stodse compatible with the equal
freedom of every othé¥. It follows that the system of rights required the tUPR
must render persons’ spheres of external freedotnatty consistent; and that, as a
system of restrictions on external freedom, it $thaapply ‘in accordance with a
universal law’ — that is, the same restrictionsisti@pply equally to af®

Occupying the first level within Kant's system afjilits is an ‘innate’ right to
freedom, borne by human beings conceivediofply as agents: that is, as having
recourse to nothing other than their innate medhsir(own bodily and mental

% |bid.

O |bid. p.387 (6:230).

1 Adherence to rational principle — and the acknogément of others as equally rational beings — is
thereforeconstitutiveof external freedom, no less than internal freeddmthe propensity of this view
of freedom to trouble liberal individualist readingf Kant, see Katrin Flikschulkant and Modern
Political Philosophy(Cambridge: Cambridge University Press, 2000), €ép 3 and 4.

2 Kant, The Metaphysics of Moralsp.374-5 (6:213) (distinguishing between choosingead and
merely wishing it); Arthur RipsteinForce and Freedom: Kant's Legal and Political Plsitgohy
(Cambridge, MA: Harvard University Press, 2009)4p.Agency is thus what distinguishes persons
from things, which can only be objects of persart®ices (Kant,The Metaphysics of Morals.378
(6:223)).

“30n this, see in particular Ripstefprce and Freedomp.43-5.

4 “Right is ... the sum of the conditions under whihk choice of one can be united with the choice of
another in accordance with a universal law of foeed (Kant, The Metaphysics of Moralg.387
(6:230)). Or as Kant puts it elsewher®ightis the restriction of each individual's freedomtlat it
harmonises with the freedom of everyone else (ifascas this is possible within the terms of the
general law)” (Immanuel Kant, “On the Common Sayilfbat may be Correct in Theory, but it is no
use in Practice” [hereinafter “Theory and Pracfical Gregor (ed.)Immanuel Kant: Practical
Philosophypp.279-309 (8:275-8:309), p.290 (8:290)) (Refeesnto “Theory and Practice” are all to
this translation.).

> Thomas W. Pogge, “Kant’s Theory of Justit&int-Studier79 (1988) pp.407-433, 413.
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powers) to pursue their ends in the empirical w8t entails a right to use one’s
own powers as one sees fit subject to the equivatgm of everyone else (hence, for
example, using one’s powers to enslave others engiul). For Kant, however,
freedom requires that persons also be able to ‘eaternal objects of choice’ at their
disposal. Thus, a second level of Right — privagat, regulating persons’ use of
these means for pursuing their ends — can be edlyopostulated’ as an extension of
the innate right to freedom and thereby also of WiRR. Invoking the divisions of
Roman private law, Kant presents private right asessarily reducible to three
categories: property rights (subsisting in respéc¢hings), contract rights (subsisting
in respect of others’ actions) and what he callmektic rights (subsisting in respect
of other persons as sucf)Private right is however impossible except in ightful
condition, under an authority giving laws publi¢fy. Thus the third level in Kant's
system is public right, whereby a public authogkercising legislative, executive and
judicial functions can enable private rights tolegitimately acquired, enforced and
applied. Kant illustrates the problems arising ifstate of nature’ (a condition in
which innate rights are insecure, and private sgtaén apply only provisionally,
because of the absence of public fghthrough his discussion of what is involved in
initially acquiring a property right. This acquisih — though itself an exercise of
external freedom — is a unilateral act that pupdot exclude all others from the
putative object of property, and so compromisesfteedom of everyone else by
subjecting them to the choice of the acquirer. aesbf nature, then, is a condition in
which everyone is at all times subject to the uaill choices of everyone ef¥e.
Since this condition is inconsistent with the pb#gy of anyone’s agency, a ‘civil’
condition in which individual rights could be ended, and rendered secure and
determinate, by public will — a public authority that acts for all — isonally required.

Public right in turn has three dimensions. Thet f{fast considered) regulates the
relations of citizen-subjects within a state; tleead is a system of international
right, regulating relations between states; andhire is a system of what Kant calls
‘cosmopolitan’ right, regulating the relations dfitizens of the world’ (that is,
individuals considered apart from their membersifipny state) to foreign states. In
the Rechtslehreand in “Toward Perpetual Peace” (an essay puldighd 795) Kant
defines the content of cosmopolitan right as lichite a ‘right of hospitality®* “the
right of a foreigner not to be treated with hostilbecause he has arrived on the land

“6 “Freedom (independence from being constrainedrimgheer’s choice), insofar as it can coexist with
the freedom of every other in accordance with usiakelaw, is the only original right belonging to
every man by virtue of his humanity” Kanthe Metaphysics of Morals.393 (6:238). Kant defines
this ‘innate’ right as “that which belongs to eveng by nature, independently of any act that would
establish a right” (ibid. (6: 237)) and distinguéshit from an acquired right, “for which such an iac
required” (ibid).

" Domestic rights recall the Roman law of persoms. Ripstein, they are rights of ‘statufdrce and
Freedompp.70-77), characterized by the incapacity of ghety in respect of whom they are held to
consento the choices made for him or her by the righdkol He claims that for Kant, such rights are
exceptional and strictly limited: an example wobklthe rights of parents in respect of their cleitdr

“8 Kant, The Metaphysics of Morafs409 (6:255).

“90On this see Ripsteifrorce and Freedorth. 6.

0 |bid. p.38.

*l Immanuel Kant, “Toward Perpetual Peace” (1795),Gregor (ed.)lmmanuel Kant: Practical
Philosophy pp.315-351 (8:341-386), at pp.328-331 (8:357-3@@ferences to “Toward Perpetual
Peace” are all to this translation); Kafihe Metaphysics of Moraj®.489-90 (6:352-353).
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of another.?® Arguably, however, Kant sees the totality of rfghtrelations —
comprising all three dimensions of public right s-farming a cosmopolitapolity.
For Kant, all forms of public law have only prowsal validity until such a polity has
been established, because only in that event cauldondition of war — an
international state of nature — be definitively dogbt to an end in a context of global
interdependenc® “[We] must work toward establishing perpetual peaad the kind
of constitution that seems to us most conducivét {@ay, a republicanism of all
states, together and separateff)Ihvolved in Kant's concept of Right, then, is an
idea ofprogress towards just political order® a global system of reciprocal external
freedom, realized through law. The establishmerdoskreign states is only the first
step towards this end. Central to Kant's accounttaW further progress is possible
are two interrelated principles: the principle loé independence of every member of
each state as a citizen — “that is, as a co-ldgi$P4 — and the principle of publicity.

Citizenship is a pivotal concept in Kant’s polifitheory, but his use of the concept is
apt to confuse. He defines the quality requisiteitiaenship — “apart from the natural
one (of not being a child or a womam)- as “only that of being one’s own master
(sui juris), hence having some property ... that sugphim.”® This in turn means
that the citizen is one who is able to sustain kim&ic) only by alienating what
belongs to him and not by providing services teahonly then can it be said that he
has that civic independence which qualifies hin'sasving only the commonwealth.’
One way of reading this stipulation is as reveabnigias towards propertied men as
solely equipped and entitled to participate in thelity. Yet Kant's property
requirement can also be interpreted as implying trdt the capacity for agency must
be supported by the material conditions under witicgh possible to be one’s own
master: that, to be meaningful, political agencystriie substantive and not merely
formal. Further, because Kant clearly intended fferoa dynamic account of the
forces that might move political institutions towarthe ideal of justice, citizenship
here can be understood not as a static conditiowliach a person either is or is not
qualified, but as an ideal of political ‘maturitiowards which all persons (children
and Wsogmen included) may aspire and from which ne, dherefore, is in principle
barred:

2 Kant, “Toward Perpetual Peace” pp.328-9 (8:357T8)is right “belongs to all human beings by
virtue of the right of possession in common of &aeth’s surface on which, as a sphere, they cannot
disperse infinitely” (ibid p.329 (8:358)). The maag of hospitality is however heavily contested:
some for example link it to the rights of refugésse Seyla Benhabiffhe Rights of Others: Aliens,
Residents, and Citizerf€ambridge: Cambridge University Press, 2004)ert to rights to engage in
international trade (see e.g. B. Sharon Byrd arathlion HruschkaKant's Doctrine of Right: A
Commentary (Cambridge: Cambridge University Press, 2010),2@%-11); others stress Kant's
insistence that cosmopolitan riglshall be limitecto conditions of hospitality’ for the visitor, ambes

not amount to a right to settle, thereby positignoolonial occupation outside its scope (see Peter
Niesen, “Colonialism and HospitalityPolitics and Ethics Reviev@(1) (2007), pp. 90-108).

3 Kant, “Toward Perpetual Peace” p.322 (8:349n).

> |bid. p.491 (6:354).

5 On this dimension of Kant's political thought, sEéisabeth Ellis,Kant's Politics: Provisional
Theory for an Uncertain Worl(New Haven: Yale University Press, 2005), esp.Xh.

% Kant, “Theory and Practice” p.294 (8:294).

> |bid. p.295 (8:295).

%% |bid.

%9 See further on the theme of independence in Kaliical thought, Howard Williams, “Liberty,
Equality and Independence: Core Concepts in KaRtditical Philosophy” in G. Bird (ed.A
Companion to KantOxford: Blackwell, 2006), pp.364-382.
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Further interpretive difficulties arise when onensigers the form of political
participation that Kant envisages for the citizeryg frequently asserts that a rightful
condition only exists where a legal order, togetwéh its constitutional structure,
actualizes the idea of the “general (united) WAllBf the whole ‘people® He also
suggests that this idea requires that the peopisidered as a collective entity (i.e.
the citizenry) author the laws binding the peomlasidered severally as a sovereign’s
subjects. Yet on closer inspection it becomes dleatr these are not arguments for
popular sovereignty in any conventional sense. Kamt, constitutional founding is
not to be understood as an actual assertion, ae qmint in history, of popular
‘constituent power’; and he denies that Right reszpiithe actual consent of all
empirical legal subjects to the laws promulgatedalponstituted sovereign. The idea
of the general united will is only an ‘idea of reas binding the sovereign “to give
his laws in such a way that thegpuld havearisen from the united will of a whole
people and to regard each subject, insofar as méswa be a citizenas if he has
joined in voting for such a will® Moreover, only the sovereign, not the subject, can
be the judge of whether its laws meet this standaeted with laws that in the
subject’s view a unified public will could not pdsly have endorsed, the subject
must nonetheless ob&}To do otherwise would be to precipitate a retarthe state
of nature in which no unique law-making authorityfact exists and everyone makes,
applies and enforces his own unilateral judgem¥hnts.

What then becomes of the idea of the citizen alegistator? It is at this point that the
relevance of publicity to Kant’'s analysis of bottizenship and justice (or Right)
becomes clear. In a nutshell, Kant's message $s shbjectsmust obey the laws in
force, but agitizensthey should also argue publicly about their rigissn Subjects —
while acting ‘externally’ in obedience to laws — ynaionetheless harbour
conscientious objections to them ‘internally’. Thedoubts testify to the freedom of
subjects, while constrained in what they cda vis-a-vis the laws in force,
nonetheless tdhink about their rightness. Such independent opiniomédion is
perfectly legitimate, even in a civil conditionnse “every human being still has his
inalienable rights, which he can never give up eWdre wanted to and about which
he is authorized to judge for himself.%3"and each is therefore entitled to judge the
laws in force wanting as failing to respect thagbts. However it is “freedom of the
pen” — the freedom to publiclgrticulate these opinions — that is “the sole palladium
of the people’s rights®® the only guarantee that laws and institutions imilfact be
brought into conformity with Right. It is throughe free public criticism of unjust

0 Kant, “Theory and Practice” p.295 (8:295).
L In “Theory and Practice” Kant refers to the ‘origi contract’ by which a multitude establishes a
civil constitution (p.296 (8:297)), a constitutidmeing defined in theRechtslehreas ‘a rightful
condition under a will uniting them’ (KanfThe Metaphysics of Moralg.455 (6:311)). So a civil
constitution is an arrangement under which the itdié is united into a people, and the people,
considered now severally as legal subjects, arerged through a system of laws under the ultimate
authority of a sovereign.
62 Kant, “Theory and Practice” pp.296-7 (8:297) (emsih added).
%3 |bid. pp.297-8 (8:297-8).
8 Kant thus rules out revolutionary action as incatitpe with citizenship. Although the idea that kaw
ought to reflect the general united will remainsajs as a standard against which to evaluate the
justice of the sovereign’s laws, it cannot with@antradiction be invoked as the basis of a right to
revolution against a sovereign which appears tmbéhis idea.
22 Kant, “Theory and Practice” p.302 (8:304).

Ibid.
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laws that citizens become co-legislators — by ctilfely constructing the standards of
reason that can guide law-making towards realisadiothe general united will. As
explained further in Section 2 below, these stagl@re not mere aggregations of
individual opinions, or victors in the clash of pmns, but may claim universal
validity because forged in a specifically publiogess of argument through which
reason itself emerges as the victor. It is thisvadion that underlies Kant’s claim (in
“Toward Perpetual Peace”) that there is arpriori (and not just an empirical)
connection between public justifiability (publicjtyand justice or Right. That is,
publicity is not only appropriate on prudential gnols (because fallible empirical
sovereigns are liable to promulgate laws that ealdt the rightful condition
demanded by reason, and public argument enableg thieors to be foreseen or
corrected), but is a transcendentally necessargitton for just laws. Further, Kant
seems to argue here that publicity can be the nmestheof progress towards a global
system of Right’ In the absence of (or unfifthe creation of a world republic with
supreme coercive power to make, enforce and adplyaglaws, the united public
opinion of world citizens can substitute for suatv$, constituting universal standards
by reference to which abuses of political powemgwere can be judgéed.

At both the domestic and the global levels, thggeropublic debate is for Katte
mediator between principles of justice and the tiracof politics. It is the crucial
mechanism by which civic independence is exerciaad through which it is
enhanced; and it therefore underlies the developméran increasingly mature
citizenry and progress towards a just poffyBut as the next Section will show, the
public use of reason has an even wider significanithin Kant's philosophical
system, for he sees it as indispensable to thenadvaf Enlightenment in every
dimension.

2 Freedom as Communicative Autonomy: Kant on Publidkeason

The most obvious clues to the true meaning and tingddhe public use of reason for
Kant emerge from some of his shorter journalissisag's, writings that were aimed at

7 |bid. p.347-51 (8:381-6).

% It remains a matter of dispute amongst Kant sehokhether Kant wanted to make a case for a
world republic: see e.g. Georg Cavall&ant and the Theory and Practice of InternationagjtiR
(Cardiff: University of Wales Press 1999) (arguiagainst this interpretation) and Otfried Hoffe,
Kant's Cosmopolitan Theory of Law and Pea¢€ambridge: Cambridge University Press, 2006)
(arguing in favour).

%9 On this, see James Bohmann, “The Public SphergseotVorld Citizen” in J. Bohmann and M.
Lutz-Bachmann (edsBerpetual Peace: Essays on Kant's Cosmopolitanli@ambridge, MA: MIT
Press, 1997), pp.179-200. Bohmann argues that itiéspretation of the global significance of
publicity for Kant can be gleaned from Kant's rekan “Toward Perpetual Peace” that “the ...
community of the nations of the earth has now gaméar that a violation of right oone place of the
earth is felt inall...” (“Toward Perpetual Peace” p.330 (8:360)). Ifuersal outrage is indeed so felt,
Bohmann argues, it is because world citizens plybdirpose and criticize such violations, and thgreb
publicly acknowledge as universal the rights thatehbeen violated. This criticism can in turn only
occur because the right to hospitality guaranteg@¢dsmopolitan law accords to world citizens the
freedom to communicate within the public spherefoodign states, and thus “a cosmopolitan public
sphere forms within each republic, with transnadlarlations to many other such spheres” (Bohmann,
“The Public Spheres of the World Citizen” p.186).

® Larry Krasnoff, “The Fact of Politics: History antleleology in Kant”European Journal of
Philosophy2(1) (1994) pp. 22-40; Ellikant's Politicsesp. Ch.1 (emphasizing Kant's foregrounding
of publicity “as a motor of progress towards areidgtate” (ibid p.12)).
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a wider audience than that addressed by his mohmital philosophical workS. In
one of these essays, published in 1784 — “An Answethe Question: ‘What is
Enlightenment?” — Kant characterizes enlightenmasitthe attainment of maturity
through the use of reason: thinking and decidirrgofoeself rather than deferring to
established authority or tradition. In principleat€ argues here, maturity is possible
for all persons, because all are equipped withddyeacity for independence. Yet
through laziness, cowardice or irresolution, induals are apt to remain in thrall to
‘guardians’ — Kant instances priests and doctoeé so in a state of self-incurred
minority.

As Katerina Deligiorgi has notéd there is a parallel between the account presented
in Kant’s practical philosophy of ‘pathologicallyetérmined’ action — action
determined by sensuous inclinations — and the atcbe offers here of allowing
one’sthinking to be dictated by forces external to oneself: /kilint acknowledges
the prevalence of heteronomous thought, no lesshbteronomous action, he insists
that what essentially characterizes the human sulgehe capacity for the free (i.e.
autonomous) use of reason. What Kant urges inrgkrieen, is the emancipation of
our reason from everything that undermines its @uitth for us. Yet whereas his
practical philosophy yields a method or principléhe Categorical Imperative — that,
if followed, will (he claims) enable one to act asdbmously, here Kant suggests that
free thought depends only on public communicatitififor ... enlightenment,
however, nothing is required but ... freedom to mailsBlic useof one’s reason in all
matters.” It is not immediately obvious why this should e -s at least, it is not
clear why the freedom to express something in pudliould be any guarantee of the
speaker’s progress towards intellectual indeperelgismnce the views expressed
might simply behackneyed or formulaic, or the speaker a puppsbuofe ‘guardian’).
Embedded in Kant's idea of a public use of reasben, must be a normative
criterion of publicity: some principle that couldiige thought, as the Categorical
Imperative guides action. Yet none is spelled outhis essay. The only definition
Kant offers of a public use of reason is this: tthae which anyone may make of
[reasonlas a scholabefore the entire public of thveorld of readers "

In the context of the essay, the immediate sigaifoe of the italicized terms is that
they serve to distinguish a public from a ‘privatese of reason. However Kant's
conception of a private use of reason is somewhatlar’” It is not a use of reason
that is merely personal to the reasoner and urudisdl to anyone else. Rather, it is
“that [use] which someone makes of [reason] in magecivil post or office”® and
the examples Kant invokes in “What is EnlightenmMénb illustrate his meaning
here all refer to utterances directed at an audieacpriest’'s sermon, an army
officer’s orders, a tax official’'s demands, andfexh. It would seem that when these
representatives of ecclesiastical or state autbsrinterpret the latter’'s dictates and
address their interpretations to these authorigebjects, or when they speak in the

"™ The key essays in this connection are: “An Ansteethe Question: ‘What is Enlightenment?”
(1784); “Idea of a Universal History from a Cosmbiam Point of View” (1784); “What Is Orientation
in Thinking?” (1786); “Theory and Practice” (1793)foward Perpetual Peace” (1795) and “The
Conflict of the Faculties” (1798).

2 Katerina DeligiorgiKant and the Culture of Enlightenmeibany, NY: SUNY Press, 2005), p.60.
3 Kant “What is Enlightenment?” p.18 (8:36).

" Ibid. p.18 (8:37).

> Deligiorgi, Kant and the Culture of Enlightenmen83.

® Kant, “What is Enlightenment?” p.18 (8:37).

16



Kant, Copyright and Communicative Freedom
forthcoming,Law and Philosophy2011)

exercise of an authority delegated to them fronvabthey engage in private uses of
reason in Kant's sense. They reason publicly, @nather hand, when they speak
their own minds on issues within the jurisdictidntleese authorities. Thus although
the priest — in his private capacity of officer thie church — is obliged to preach
religious orthodoxy to his flock from the pulpitoif he [is] employed by [the church]
on that condition” as a scholar (i.e. as an intellectual) “he haspteta freedom
and is even called upon to communicate to the pulihis carefully examined and
well-intentioned thoughts about what is erronegushat creed and his suggestions
for a better arrangement of the religious and sta$tical body.” The normative
force of this freedom and calling is conveyed byhnKainsistence that it would be a
“crime against human naturé’for members of the clergy to bind themselves never
to doubt an established religious creed in pultits would be an instance of
renouncing enlightenment altogether, which in twould “violate the sacred right of
humanity.® Yet once again Kant does not explain in so manyde/avhere the
normative force of this ‘public doubting’ emanatesn: how exactly it contributes to
enlightenment.

“What is Orientation in Thinking?,” published in 8§, is one of a number of texts in
which Kant finally reveals what might be called tisepreme principle of rational
thinking’, the analogue of the Categorical Impemtihat was suggested by, but
missing from, “What is Enlightenment?”. It is commid in the following proposition:

To think for oneself means to look within oneseH.(in one’s own reason) for
the supreme touchstone of truth; and the maxinhioking for oneself at all
times is enlightenment.... To employ one’s own reas@ans simply to ask
oneself, whenever one is urged to accept somethiuhgther one finds it
possible to transform the reason for acceptingritthe rule which follows
from what is accepted, into a universal principtergrning the use of one’s
reasort.

In form this is very similar to the Categorical lerptive, which is itself a principle
requiring the moral reasoner to assess whethesuigective rules of action could,
without contradiction, be universalizable. And litkee Categorical Imperative, which
orients moral action not via a substantive moralecbut by means of a procedure that
operates only negatively, this principle does edituswhatto think. Instead it urges
us to examine the criteria underlying our accepanrcrejection of propositions with
a view to identifying whether these are mere priegsl arising from the passivity of
our mental faculties, or criteria that could beiddbr anyone: only in the latter case
are the propositions they support worthy of acagggaNow if thinking for oneself is
solely a matter of reflecting on one’s thought msses by the light of this
universalizability test, it is difficult to see whahe connection is between
enlightenment and public debate. Yet Kant herefires his earlier emphasis on the
inextricable link between individual freedom of tigit and the freedom to think “in
community with others to whom we communicate ououtthts and who

7 Ibid p.19 (8:38).

8 Ibid.

" Ibid p.20 (8:39).

8 |bid.

8 Kant, “What is Orientation in Thinking”, in H. Res (ed.)Kant: Political Writings pp.237-49,
p.249. (All references to “What is Orientation ihifiking” are to this translation.)
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communicate their thoughts to t.50 close is the connection here forged between
public debate and autonomous thinking, indeed, Klaait goes so far as to state that
“the same external constraint which deprives peoplide freedom to communicate
their thoughts in public als@movesgheir freedom of thought? Yet there is at least

a tension between the principle that before acegmiproposition | must ask myself
whetherl can judge it to be universally valid (which seermmast to involve an ideal
conversation with an imagined community of reasghend the principle that | must
first test whether it meets with general assenb¥dhg an actual process of open
public debate.

This brings us closer to where the normative sigaifce of Kantian publicity resides.
The key point is that the public use of reason [yimg both the universalizability of

a propositiorandits availability for open public debate) is indessable to the task of
securing the authority of reason — in politics, Wfexige and human affairs generally
— and displacing the authority of unquestionediti@d or power. This dimension of
Kant's thought has been explored with particulgour by Onora O’Neil?* For
O’Neill, “What is Enlightenment?” is best read dsaracterizing ‘private’ uses of
reason by reference to two related features timaterethem “deprived (privatus) [and]
incomplete® by comparison with what Kant calls public usesezfson. The first is
the partial reliance of private reason’s authorty the power that attends the
reasoner’s superior statuis-a-visher audience: “[ijn all such communication thexe i
a tacit, uncriticized and unjustified premise obmsussion to the ‘authority’ that
power of office establishe§which in turn means that “[a]t some points in deba
about such communications argument must stop atttbrly be invoked® The
second is that the audience for such utterancaedsssarily restricted to those who
accept the speaker’s ability to invoke his or hgyesior status as an argument-stopper
in this way. A public use of reason, by contrastpme that presupposes no authority
other than reason, and is thereby in principle lalike for debate by ‘the entire
public.’

O’Neill herself characterizes utterances of thisdkas ‘publicizable’, and notes that
Kant clearly prioritizes publicizability (in thisease of worthiness to be publicly
debated) over publicity (actual public debate). ¥bé also stresses that whether a
proposition is publicizable cannot for Kant depemaply on whether the proponent
believes it to be so, or on whether it is stateddoform to transcendent standards of
rationality that have been established in advantetso communication. Even
propositions that are believed in good faith toolke no authority other than reason
might be informed by hidden prejudices of whichitlpgoponents are unaware; and
this danger cannot be circumvented by invokingghdi authority as the guarantor of
reason without regressing to a state of tutelagené&zessity, then, authoritative
criteria of rationality have to beonstructedand this requires a process of trial, error,
correction and retrial — an ongoimgllectivetask, guided only by the idea that the

8 |bid. p. 247. In “Theory and Practice”, too, Kaamarks that “it is a natural calling of humanity t
communicate with one another, especially in whaiceons people generally” (ibid. p.303 (8:305)).
8 Kant, “What is Orientation in Thinking”, p.247 (@imasis added).

8 O’Neill, Constructions of Reaspasp. Ch. 1 and 2.

8 |bid. p.17.

% |bid.

8 Ibid. p.34.
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authority striven for must be that to which all cagree®® This in turn means that

each person should reason in a way that recognisesneself and in everyone else —
the freedom to think for oneself, while at the same acknowledging the necessity
to think in community with others. It is only thrglu sustained practices of free,
critical and universal debate that the task of trowmsing reason’s authority — and

progress towards a fully Enlightened world — staaalg chance of accomplishment.

What then are the principles by reference to whiehson’s authority can be
collectively constituted through the process ofrogebate? Kant offers no particular
specification in any of his writings on the publise of reason, but here again
O’Neill's interpretation is helpful. The most basi€these principles can, she argues,
be extrapolated from Kant's moral theory, in paiée the prohibitions on using
coercion and lying in one’s communications withesth She finds other principles
elsewhere in Kant'soeuvre — especially in theCritique of Judgmefit and in
Anthropology from a Pragmatic Point of Viglwhere general guidance is offered on
how to think in community with a plurality of ottewho cannot be guaranteed in
advance to agre€.Briefly, this guidance reduces to three maxintsink for oneself’;
‘think from the standpoint of everyone else’; arlink consistently’. The first of
these maxims requires active and unprejudiced,erathan passive, thinking:
otherwise no genuine plurality of perspectives eamerge’> The second requires
reflection on one’s initial judgments from the pestive of all so that any partiality
conditioning them can be correct&dFar from being a matter of ascending to a
neutral Archimedean point above the conflict of nigms, this process should be
oriented toward comparing one’s independently farmelgments with the actual
viewpoints of other&? and taking any discrepancies as signalling thatsoreasoning
may be erroneous. Since the results of this réfiechovement will constantly be in
flux, contradictions in one’s thinking can be exjgelcto emerge. Hence the third
maxim implies a preparedness to work through tlesgradictions in an unceasing
effort to integrate all of one’s considered judgmsemto a whole which is unified
under common criteri&,

To think and communicate in accordance with thesaciples is to think and
communicate autonomously. It should be clear thet intellectual/communicative
autonomy is irreducible to freedom of expressionthia standard liberal sense of
freedom to choose what to say and whether to s&yTiis is not to suggest that
expression can be arbitrarily prohibited or intextewith, but individual expressive
liberty is only acondition not constitutive of what Kant actually has in mind as the

8 |bid. p.18-20.

8 Immanuel KantCritique of Judgmengtrans. W. S. Pluhar) (Indianapolis: Hackett, 198.160-2
(5:294-6). (All references to theritique of Judgmenrdre to this translation.)

% Immanuel KantAnthropology from a Pragmatic Point of VidereinafterAnthropology trans.
Mary J. Gregor (Nijhoff: The Hague, 1974), pp.72200) and 96-7 (7:228-9). (All references to
Anthropologyare to this translation.)

L O’Neill, Constructions of Reasqip.24-27, 46-50.

92 Kant, Critique of Judgmenp.161 (5:295); O’NeillConstructions of Reasqn46.

% Kant, Critique of Judgmenp. 161 (5:295).

% O’Neill, Constructions of Reasqn46-7.

% Kant, Critique of Judgmenp. 161-2 (5:295).

% “In contrast to contemporary liberal defencesregfspeech, Kant proceeds on the basis of what he
considers to be the essential requirements foonatiautonomy, and not from a notion of basic
individual rights” (Deligiorgi,Kant and the Culture of Enlightenmen85).
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practice of public reason. Onora O’Neill invokee tidea of toleration to mark the
distinction, and | adopt it in what follows. Tol&icn here on the one hand signifies a
responsiveness towards the communications of oftievie do not tolerate others’
communications if we are merely passive and norferiag”),”” and on the other
hand the act of communicating itself in so far hattact is oriented towards
conformity with the principles and maxims identifieabove. On O’Neill’'s
interpretation, an utterance which is, for exampleely egoistic® or dictated by an
external authority, or trivial, or unintelligiblepuldonly be an expression, which is to
say afailed communication (since expression is parasitic anranication) that fails
because it is ‘intolerant’ of its audientewhile a communication which is greeted
with indifference, even if not interfered with,treated as if it were a mere expression
and so not ‘tolerated’ as a communication. In galnénen, the public use of reason —
where ‘use’ signifies processes involving both camioation and reception —
presupposes toleration.

It was noted in Section 2 above that Kant saw th#ip use of reason as the motor of
progress towards a just political order. It shaubav be clear why he saw it as the key
to the advance of Enlightenment generally. The ggs®f Enlightenment — and with
it, progress towards a free or ‘mature’ culturerelsterised by the mutual recognition
of the intellectual autonomy of all — depends ortiao practices of tolerant
communicative interaction which are both public afudly inclusive. Although
oriented towards the horizon of universal consenthese practices are essentially
constituted ofdisagreementsvith, andcontestationf, perspectives that happen to
be generally accepted — albeit within the limitsksethe presupposition of all critical
intellectual activity, which is toleration. If affded space in which to flourish,
principled communicative practices can fuel an esig@tory process that is not
personal to each individual so much as it moves dnity as a whole towards a
situation in which ‘everything submits’ to criticis'®® And since reason for Kant
owes its authority to nothing other than criticiSthreason would in that situation rule
supreme in human affairs.

3 The Legal Structure of Communicative Freedom

7 O'Neill, Constructions of Reasqn31. Simply put, the distinction is between allogysomeone to
speak and engaging with what they have to say.

% Egoistic uses of reason disregard the necessitgsting one’s judgments against the judgments of
others (KantAnthropology p.10 (7:128)).

% O'Neill, Constructions of Reasqn31.

190 Kant makes the connection between Enlightenmedt aiticism/the free public use of reason
explicit in a footnote appearing in the Prefacéhi first edition of theCritique of Pure ReasoriOur

age is the true age of criticism, to which evenmythmust submit. Religion through its holiness, and
legislation through its majesty commonly seek teragt themselves from it. But in this way they heap
justified suspicion upon themselves, and canndincthe genuine respect that reason grants only to
what has been able to stand the test of free ablicpexamination” (Immanuel Kan€ritique of Pure
Reason trans. P. Guyer and A. Wood (Cambridge: Cambridgéversity Press, 1998) [hereinafter
CPR] pp-100-101 (A xi)). (All references to t@eitique of Pure Reasoare to this translation.)

101 Kant insists that reason itself is subject to tsbimg review and inspection:” its “very existence”
depends on freedom of critique and its claim tdauity is based on nothing more than “the agreement
of free citizens” (CPR p.643 (A738-9/B766-7)). Fmmsideration of the relation between reason and
criticism in Kant's writings, see Deligiorgkant and the Culture of Enlightenmepp.85-92.
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The question that must now be addressed is whéthet envisages any particular
legal arrangements as necessary for the flourislihgolerant communicative
interactions in the sense outlined in the previSastion. The dominant view is that
the answer is ‘no’. the public use of reason is inofact conceived of by Kant as
amenable to being organised in terms of claimsdhatbe redeemed through rights —
even a right to free speech — at all. Rather, gustained by social practices and
orientations; and Kant establishes the legitimddynese practices and orientations by
reference to his conception of reason, not Ritht.

It is undeniable that Kant's case for the free abeeason in public is advanced in
terms that appear to suggest that it is a ‘riglithoman reason, not an individual
(subjective) right properly so called:

To this freedom ... belongs the freedom to exhib& thoughts and doubts
which one cannot resolve oneself for public judghwvathout thereupon being
decried as a malcontent and dangerous citizen.liElsislready in the original
right of human reason, which recognizes no othégguthan universal human
reason itself, in which everyone has a voice; andesall improvement of
which our condition is capable must come from this;h a right is holy and
must not be curtailetf’

If anything, it would seem to follow that the coargart to this ‘right’ is aluty— but a
duty that each human being owes to humanity, nother individuals. Nonetheless,
it could be argued that the freedom to engagepuldic use of reason is required by
that aspect of Kant's Universal Principle of Righét, in Pogge’s words, “demands
... the thriving of reason, and the promotion ofdesselopment both in the species
and in each particular persoff” Otherwise put, Kant can be construed as arguing
that justice demands not only a legal order guasngy equal spheres of external
freedom for all, but a set of legal arrangementsdocive to Enlightenment in the
broadest sense. And since free public criticismfas, Kant, absolutely central to
Enlightenment, it is at least arguable that Kamsskaw as having a role to play in
facilitating it.

What then is the juridical structure of free commeation as Kant sees it? It is first
necessary to recall that for Kant, a system oftsigh a set of pure rational concepts
that define the morally necessary form of inte@actbetween persons prior to any
positive laws which would give effect to these agpis. Pending the
institutionalisation of these concepts in positiae, persons can only be said to have
morally valid rightsclaims against others: in Kant's words, “(moral) capastifor
putting others under obligation®® Moreover, a claim to right is intrinsically
coercive: it is indeed simply a claim that othetgylat to be constrained to treat the
claimant in certain ways. Kant himself clearly takbe view that there is a right (in
the specific sense just outlined) not to be prex@mtom saying what one chooses: he
states in thedRechtslehreghat in so far as speech does not infringe on idjEs of
others, the freedom to utter one’s thoughts torstieeprotected by the innate right to

102

Ibid. See also Allen W. Woodkant’s Ethical Though{Cambridge: Cambridge University Press,
1999) (“Kant asserts no individual right of freeesph or expression” (ibid. p.306)).

193 |bid. p. 650 (A752/B780).

194 pogge, “Kant’s Theory of Justice” p.413, 421.

195 Kant, The Metaphysics of Morafs 393 (6: 237); Byrd and Hruschkéant’'s Doctrine of Rightp.3

21



Kant, Copyright and Communicative Freedom
forthcoming,Law and Philosophy2011)

freedom'® Even lies and deceitful promises are within theesphof freedom to
which each is entitled simply by virtue of beingparson: though immoral, these
utterances can be regarded as rightful in so fénesdo not infringe the addressee’s
sphere of external freedom by diminishing that tocl the addressee is entitf€d It

is also clear that the right to say what one ch®dsea necessary condition of
publicity’s operating as a mechanism for securinggpess towards a just state and,
more generally, that it is a necessary conditiorthef public use of reason in any
discursive domain at all. It is necessary, becdresdom of speech is tr@ne qua
non of the possibility of communicative freedom in tbense outlined in Section 2
above, and so also of rational discourse, includmgparticular discourse about
injustice:

Certainly one may say, “Freedom to speak or wte loe taken from us by a
superior power, but never the freedom to think.'t Bow much, and how
correctly, would we think if we did not think as were in common with
others, with whom we mutually communicate! Thus oae well say that the
external power which wrests from man the freedoiliply to communicate
his thoughts also takes away the freedom to thitile-sole jewel that remains
to us under all civil repression and through whattne counsel against all the
evils of that state can be taktfi.

The argument in the passage just quoted is thabwitthe possibility of individual
expression, communication with others is impossibled without communication
with others, rational thought is impossible: in@thvords, the right to free speech is
here justified, not by reference to the innate trighfreedom, but by reference to the
demands of reason and the possibility of EnlightemimMore precisely, Kant claims
that since speech is the indispensable means tfigesne’s individual opinions
against the opinions of others, the right to exgives freedom is justified by the
maxim of broad-minded thinking (thinking from thieusdpoint of everyone else, and
thereby transcending the partiality of one’s owrn@ms) which was referred to in
Section 2 above as one of his three maxims of thigak

The logical egoist considers it unnecessary to lestjudgment by the
understanding of others ... as if he had no needldbrathis touchstone
(criterium veritatis externujn But we cannot dispense with this means for
assuring the truth of our judgments; this is sdaderthat it may be the main
reason why educated people clamour so urgentliréedom of the press. For
if we are denied this freedom, we are deprivedhat $ame time of an
important means for testing the correctness of awmn judgments and left
open to error**®

However, though necessary, freedom of speech ismuifficient condition for the

public use of reason, precisely because freedomspeéch is also grounded in the
innate right to freedom. As such, it includes tightrto use one’s power of expression
to manipulate one’s interlocutors; and it implies auty to listen and so no duty to
engage with or respond to them. It follows thatr¢hean be no right in anyone to

19 Kant, The Metaphysics of Morajs 387 (6: 231).

197 |bid. p.394 (6:238). Hence fraudulent claims ard that damage another’s reputation are wrongful.
198 Kant, “What is Orientation in Thinking” p.247.

199 Kant, Anthropologyp. 10 (7:128-9).
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force anyone else to engage in tolerant commureatieractions. To say that | have
a morally valid claim to force others to permit toeengage in the free public use of
my reason is either tautological or incoherent: ¢cfaim to freedom to engage in the
public use of my reason adds nothing to my clainiéofree to say what | choose
other than the contradictory (in Kant's terms) antthat others can be compelled to
participate with me in processes of public reaspruriented towards our collective

emancipation. In short, for Kant, each person hagl# to speak, but no (strictly

juridical) duty to speak ‘maturely’ and no (stricjuridical) right that anyone else do

So.

But granted that the public use of reason is unerfble, it does not follow that Kant
saw law as having no role to play in fostering gbads conducive to its advance and
counteracting manipulative, egoistic or generatifplerant (in the sense outlined in
Section 2 above) speech. My claim here is that Kiogs indeed conceive of a
systematic legal structure for the protection ofmowunicative freedom, but that he
sees this structure as constituted by the rightsutiiors, publishers and the reading
public in relation to authorial communications. Amportant clue to the significance
Kant ascribes to authorship is to be found in the passages quoted above, where
freedom to speak is explicitly linked with freedam ‘write’ and freedom of the
‘press’. These linkages reveal how in practice spbere of public reasoning, the
cosmopolitanLesewelt was in Kant's view to be realized: through thedurction,
distribution and consumption by ‘educated peopl€’caltural artefacts, namely
books. As Kant clearly recognized, to ‘speak’ irsthetting is in fact to communicate
one’s words in writing to the ‘reading public’; argince communicating to the
‘entire’ reading public is of the essence of a public useeaton, writing for that
public necessarily involves the mass productiononé’s texts as books, and the
distribution of these to a public with the practicapabilities to read them. Hence
freedom of speech must involve the freedom to comoate one’s words in writing
to the ‘reading public’; and freedom of the pressstinvolve the freedoms to mass
produce one’s texts as books, to distribute thesthé public, to facilitate public
communication by printing and publishing the boaifsothers, and to acquire and
read printed material. Indeed, authorial commuiecaby means of printed texts
cannot have been regarded by Kant as merely sabgitti speech: it is in fact more
conducive than oral communication to the public akeeason, in that it orients the
author towards an unknown readership and so pra@ot@wareness of the necessity
of communicating in terms that could be acceptedlbylhe only conclusion one can
draw from reading Kant’'s remarks on publicity idateon to those on publishing, |
believe, is that Kant elaborated his views on tights of authors, publishers and
readers with a view to showing how commercial mibhg should be legally
structured if the public sphere — the institutiosphce for the public use of reason —
was to be nurtured. In the remainder of this Sactioeveal the lineaments of this
structure as set out in the 1785 Essay: the awtlmate right to say (only) what s/he
chooses to say, the publisher’s private right orapriate profits from publishing the
author’s words, the reading public’s right to ardigtorted communicative relation
with the author and — underpinning all of thesétsg- the universal calling to engage
in tolerant communicative interactions through tiedium of print. | argue that Kant
must be read as conceiving of all of this as fognan integrated legal regime
oriented towards advancing — albeit indirectly e public use of reason.
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Ostensibly, the 1785 Essay is simply concerned slithwing how the private rights
(in the sense elaborated in thiechtslehrg of publishers are engaged by the
unauthorized publication of an author’'s book. Keommences his consideration of
the wrongfulness of unauthorized publication byakkshing that this act wrongs the
authorizedpublisher. The authorized publisher, he reasonsnéswho has received a
mandate from the author to communicate the authdissourse to the public. A
mandate is the focus of a contract, the purposehich is to empower one person to
be another’s agent by “carrying on another’s adfair his place and in his namg®

so the publishing contract enables a publishemutin the author’'s writing, to
discourse publicly in the author’s narffé Kant insists that such empowerments must
be exclusive, since otherwise rival publishers wooé competing to sell the same
book and none could profit from doing ¥6. Moreover, unless the author has
reserved the right to object to the transfer ofahgowerment to another publisher, it
is itself alienable by the publishEf Absent such a transfer, the unauthorized re-
printer usurps the empowerment and steals thertegg publisher’s profits. Hence
“it is not the author but the publisher empowergchim who is wronged™* by the
re-printer’s activities. Thus far, the rights ofetlauthor seem marginal to Kant's
analysis. However as explained above, Kant alsdicitkp argues that publishing an
author’s writing without his consent is tantamotmforcing him to speak against his
will, which wrongs the author because the righbéoone’s own master in respect of
one’s speech is an aspect of the innate righetdivm: “[t]he right of the author is ...
an innate right in his own person, namely, to pn¢\another from having him speak
to the public without his consent..}*> One’s innate right to freedom is the right to
determine how one’s innate physical and intelldatapacities shall be exercised and
to what ends; otherwise put, it is the right thatome else shall interfere with or usurp
those capacities. Thus the authorized publishacguired right to the use of the
author’s innate power to speak to the reading puldpends on the author’s consent
to what would otherwise be a violation of his or mmateright.*°

The innate right of the author is not a right obgerty, and it is inalienable. These
conclusions follow from Kant's conception of autlabrspeech as ‘an action

belonging to the author’s person’: an author’sliatdual creation is an exercise of
the author’s innate capacities which, as such, @abe owned (for that would be to

presuppose that a person is also a thing, whichngradictory) but to which, as such,

only that person could have a right.Now it was noted in Section 1 above that for
Kant, the freedom/calling to publicly voice crisons of existing political

110 Kant, The Metaphysics of Morajs 433 (6: 285).

11 bid. p.437 (6:289).

12 pid. p.31 (8:81).

13 |bid. p.31 (8:82).

14 Kant, “On the Wrongfulness of Unauthorized Pulilima of Books” p.31 (8:82).

15 pid. p.35 (footnote to text at 8:86).

18« T]he right to publish cannot be included in ttights that depend upon ownership of a copy; it can
become rightful only by a separate contract withdbthor” (ibid).

17 0n this, see further Ripsteiffprce and Freedonpp.14-15 and Ch. 2. For an account of how a
Kantian idea of innate self-mastery has informedegurestricting the alienability of authors’
entittements in civil law jurisdictions, see Neil .\WWNetanel, “Alienability Restrictions and the
Enhancement of Author Autonomy in United States @odtinental Copyright LawCardozo Arts and
Entertainment Law Journdl2 (1994) 1. Cf. Charles R. Beitz “The Moral Riglof Creators of Artistic
and Literary Works'Journal of Political Philosophyt3(3) (2005) pp.330-358, 351 n56 (“Kant himself
offers nothing that could be construed as an argtinffir the inalienability of the right against
unauthorized, inaccurate or unattributed copysid”).
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arrangements resides in altizens and citizens are persons who can live by selling
what is theirs. Kant admits that it can be diffictd distinguish such persons from
those who live by selling their services, but tleg ks whether a man produces some
thing (opu9 which is his to alienaté® Prima facie, professional authors seem to have
no property to sell, and so appear to lack thisregyiisite of citizenship. However in
the 1785 Essay, Kant establishes that authorsnaleed their own masters on the
basis that an author produces apus®® (a copy of his text in the form of a
manuscript) which is his to alienate. An author,ihelies, can sell his ‘copies’ (i.e.
the handwritten or printed copies of his text thathimself has made) direct to the
public, or he can hand this trade over to an inéeliary by selling his manuscript to a
publisher and making a further contract with thélgher empowering the latter to
make copies and sell these to the public. The plibtis authorization tpublishthe
manuscript — the focus of this further contracterivkes, as we have seen, from the
author’s (inalienable) right not to be compelled gpeak. But that right makes
practicable the right to sell thepus which is the manuscript, and so also the
capacities characteristic of the citizen, for ire tabsence of a right to control
unauthorized publication, no publisher would pusgha manuscript from an author in
the first place. It is arguably for this reasonttKant’s major concern in the 1785
Essay is in fact to legitimize the book trade, plablishing agreements that underpin
it, and the profits that may be realized from &:dms not to denigrate publishers and
the publishing trade, but to show how the tradelmnghtfully organized, because in
its absence professional authors could not be dedaais having the qualities requisite
for citizenship.

Already, then, it can be seen that authorship hasueial, and interrelated, set of
implications for Kant?® As inscription — i.e. as the production of a physical
manuscript — it attracts a property right in thenonscript that both founds a legitimate
trade in copies (an economic pursuit which the @utbhannot undermine by
authorizing competing publishers) and at the same {positions the professional
author to exercise civic independence.eXpression- i.e. as an activity for which the
manuscript is the vehicle — it attracts a righttttg‘innate in the author's own
person’: a right (which is not a property rigti)exert a continuing control over his or
her speech. However, it is @ammunication- i.e. as an address to the reading public
— that authorship is alsculturally significant. The central right adumbrated in the
1785 Essay — the inalienable right “that no one melwer the same speech to the
public other than in ... the author's narffé"— clearly has implications not only for
the individual author but also for the advance ofemancipated culture. To re-
circulate an author’s text unaltered without thigelds consent is not only to deny the
author’s innate right but to show no independende tlmought in one’s
communications with the reading public: no sign tie re-publisher has obeyed the
injunction to ‘think for oneself.” Correspondinglywhere a reader, by re-writing an

18 Thus a barber provides services, but a wigmakartiader, “even if | have given him the hair for
the wig...” (Kant, “Theory and Practice”, footnotettxt at p.295 (8:295)).

19«The copy that the publisher has had printed gogk of the author (opus) and belongs entirely to
the publisher, once he has negotiated for the nuaipasor a printed copy ...” (Kant, “On the
Wrongfulness of Unauthorized Publication of Boogs33 (8:84)).

120 4f the publisher is at the same time the authemeell, the two affairs are still distinct, and he
publishes in his capacity as a merchant what hewhdten in his capacity as a scholar” (ibid p.33
(footnote to text at 8:84)).

121 1bid. p.35 (8:86). It is central because from thight follows the right to prevent unauthorized
publication of the same speech, and the attributdhe author of a fundamentally altered speech.
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author’'s text with modificationshas shown evidence of an ability (however
embryonic) to think for him- or herself, the righdsthe first author in respect of the
delivery to the public of the original text musvgiway to the rights of the modifier in
respect of the public communication of the modiftedt. The reciprocal rights of
author and reader here serve the wider cultural gbdacilitating that critical
reflection on which reason’s authority depends. $&me applies to the author’s right
to object to the delivery of the modified text irs lor her name and the modifier’s
right to claim authorship of that text: these rgghibo are conducive to the
development of a mature culture, because such tareuls one in which persons
speak for themselves and take responsibility feirthtterances as named individuals.
Finally, the author’s right to object to the delyef an altered speech in his or her
name also preserves the integrity of the commuboicditetween that author and his or
her readers. Not only the author, but also the emgd, has a right that this
communication be undistorted. Throughout the EdSayt reiterates that the author’s
communication is with the public, and that the mh#r and the book trade should
only facilitate this communication. That the pubias aright against the commercial
intermediary to receive the author's communicaiinhe form the author intended
emerges very clearly from the following passage:

Were the author to die after he has given his namisto the publisher for
printing and the latter has bound himself to printhe publisher is not at
liberty to hold the manuscript back as his properigtead, if the author has
no heirs, the public has a right to compel himeitto publish or to turn the
manuscript over to someone else who offers to dé-@pit was once an affair
that the author wanted to carry on with the putiiough him and for which
he offered himself as the agent. It is not necgskarthe public to know of
the author’'s promise or to accept it; it obtains tight against the publisher
(to perform something) by law alone. It is not ghti of the public to the
manuscript but to an affair with the author thathis basis for this. If, after the
author’s death, the publisher were to put out hakwin an abridged or
falsified form, or in an edition smaller than thengand for it, the public would
be authorized to compel him to correct or enlahgeedition or, failing this, to
provide for someone else to do so. All this coulst happen unless the
publisher’s right were derived from an affair theg carries on between the
author and the public in the author’s nalffe.

Taken together, then, it seems clear that the giglet out in the 1785 Essay are
conceived of by Kant as tending to yield the candg in which authors would
advance their own reason (by speaking for themsgked at the same time advance
public reason by communicating their thoughts, stwlied by commercial
imperatives, to a critical mass public which isef® read and respond. The final
section below will briefly sketch some of the pb#siimplications of viewing
contemporary copyright law through Kant's lens.

4 Copyright Law, Communicative Freedom and the Glohl Public Sphere

122 |bid. p.33-4 (8:85).
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An appropriate starting point here is Abraham Drasser’s claim that the normative
heart of copyright law resides, not in the rightcntrol unauthorized copying as
such, but in what he calls the right of public pr@stion: an author’s exclusive right
to address the public, in his or her own wordsthie form of a work?® Copyright
law, Drassinower argues, necessarily takes authadivity to be an instance of
speech. All of its central categories — includingarticular the exclusive rights of the
author and the major defences available to usepyright material — should, he
argues, be (re-) interpreted in relation to a cpheaization of works of authorship as
communications to the publié? This would limit the current scope of copyright
protection, because when re-interpreted in this,wepy every act of copying can
properly be regarded as infringing. Only reprodutsi of the work qua
communicative act — or reproductions which are ftime service of public
presentation*?®> — are normatively relevant; copies which are rdpotions only “in
the physical sens&® are not. Copies made for personal use would fab the
second category, as would copies technically imtaleo the reception of the work,
such as cache copies or digital copies made whiding online. Moreover, to
reproduce another’s works a work(i.e. to repeat the communicative act represented
by the work) is — properly construed — not simgyé¢-communicate another’s work,
but to “wrongfully place [one]self in another's ftien as an author’ What
Drassinower has in mind here, evidently, is anypéida of another’'s communicative
act as one’s own, and in a way which also involtepublic presentation. There is no
such adoption where A independently creates andnuoricates a work that
coincidentally bears a similarity to a pre-existingrk authored by B: the similarity,
rightly in Drassinower’s view, does not constitatéasis for finding A liable to B.
There should equally be no liability, in his vielvA’s use of the earlier work, though
deliberate, is reasonably necessary for his ooter exercise of authorship® for in
such a case A is addressing the public on his orown account. (It is this
interpretation of the wrong involved in copyrighbfingement that grounds
Drassinower’s arguments, noted in the Introductibave, about the legal position of
transformative re-users of copyright material.)

Aspects of copyright law, Drassinower argues, dlyegecognize this fundamental
reciprocity between actual and potential futurehatg. One example is the so-called
idea/expression dichotomy: the principle that whare author has not copied another
author’s expression but has instead expressedattez’s idea anew, s/he has shown
independent authorship and cannot be impugned respassing on another’s
authorship'?® Another example is the defence available for usimgprk as part of an
exercise in criticism or review of that work. Hoveg\other aspects of the current law
— including many of those yielded by its recent angionary tendencies — fail to
acknowledge the equal authorial freedom of addessseo remedy this, Drassinower
suggests that at least some defences and excepgicopyright protection — the vast
majority of which currently give rise to nothing meothan user ‘privileges’ and as
such are vulnerable to being overridden by digitdits management systems and the

123 prassinower, “Authorship as Public Address.”

1241bid. p.223.

125 bid. p.224.

126 |bid. p.225.

127 pid.

128 |pid. p.224-5.

129 Drassinower, “A Rights-Based View of the Idea/Eegsion Dichotomy in Copyright Law,” p.9-10.
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contractual ordering of user privileges that thexsable — should be placed on a firmer
legal foundation by being characterised as usghtsi**° The fundamental user right,
he suggests, is the right to engage with (as ogptmsmerely repeating), and respond
publicly to, works of authorship in ways that reaably require the use of those
works. This is as integral to copyright law as @loghorial right of public presentation,
because it too protects authorial freedom. “Equathien, is the category that would
make intelligible the connection between authohtsgand user rights as aspects of
the copyright system:** The domain protected by copyright and the pubtimdin
(i.e. the reservoir of intellectual materials thady be freely drawn upon in authorial
activity) must thus be seen as two moments of glesimtegrated structure oriented
towards guaranteeing equal authorial freedom for al

These conclusions — which dovetail with recent peas to ‘constitutionalize’ the
private relations between copyright owners and usércopyright materiaf> — are
undeniably consistent with the logic of the 178%dys However, what | want to
argue here is that from the perspective of Kantiopophy as a whole, the structure
of rights Drassinower envisagés in turn only intelligible as conducing to social
emancipation by fostering the conditions under WHiee public criticism could be
possible. It is his neglect of this dimension ofnKa thought that accounts for
Drassinower’s tendency to conflate communicatiothvexpression, and autonomy
with agency, when theorizing the nature of the aipeg’ that is bound up with
authorship and protected by authors’ rights. Whédrequently asserts that copyright
law’s point is to protect ‘communication’ — a cot work, he insists, justi$ an
invitation to engage in dialogu€® — Drassinower’s arguments only in fact sustain the
claim that copyright law protects original expressiexpression that originates in the
mind of an individual** What he shows is that responses to the authoctal Gf
others ought to be legally guaranteed, not paditylas elements within a social
process of communicative interaction, but as irtilial expressive acts in their own
right. This begs the question of why individual expreggivherits copyright law’s
protection in the first placeOn the utilitarian account, that protection is nhere
means to an end: by incentivizing expression, dgpis serve aggregate welfare.
Drassinower wants to invoke the idea of moral aomoy that underpins Kant's
ethical theory to argue for an opposed understgndinauthors’ rights as ends in
themselves, “inseparable from and embedded in &irynation of the dignity of
authorship itself*** Yet what his analysis actually suggests is th#tams’ rights are
grounded, not in an idea of autonomy (whether Kantr Millian) but in a quite

130 On this, see in particular Drassinower, “TakingebJRights Seriously”, where it is also suggested
that existing defences to copyright “are not exhimasbut rather illustrative of a higher principbé
authorship equally applicable to both parties”dibp.471) to a copyright infringement action, and
hence that further defences not currently givetutiay recognition may be warranted.

131 Drassinower, “Authorship as Public Address” p.213.

132 For comparative analysis of the constitutionaisatof private law generally in Germany, the
Netherlands and the UK, see Olha O. Cherednycheftikmdamental Rights and Private Law: A
Relationship of Subordination or Complementarity2fecht Law Reviev@(2) (2007) pp.1-25. On the
constitutionalisation of copyright law, see e.g.cieuM.C.R. Guibault,Copyright Limitations and
Contracts(The Hague/London/Boston: Kluwer, 2002), and Gbpke Geiger, “Constitutionalising’
Intellectual Property Law? The Influence of Fundataé Rights on Intellectual Property in the
European Union” IIC 37 (2006) 371-406.

133 Drassinower, “Authorship as Public Address” p.28Mphasis in original).

134 On this see also Abraham Drassinower, “Capturidgas: Copyright and the Law of First
PossessionCleveland State Law Reviéa (2006) p.191.

135 Drassinower, “Taking User Rights Seriously” p.479.
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different idea of negative liberty: freedom as indual capacity to do (or in this case,
to say) what one chooses, without interference fotihers but within limits defined
by the equivalent liberties of others. Unfortungtéthis presupposes an individualistic
and empiricist understanding of the rationalitycbbice that is perfectly compatible
with the very utilitarianism from which Drassinowsgeks to distance himself.

Kant’s own answer to the question of why individagpressivity merits protection is,
as we have seen, rather more complex. At no paies che argue that individual
rights to freedom of expression, much less authagkts, are directly deducible from
the idea of moral autonomy. Individual expressrezéflom is an aspect of a person’s
agency, and Right requires that others not be pe&munio interfere with or usurp it
except under a universal law guaranteeing equarseplof freedom for all. However
there is much more at stake in the protection giressive freedom than individual
agency, because freedom of expression is also ditmon for the possibility of
intellectualautonomy in Kant's very demanding sense: the detation of thought
by reason alone. Intellectual autonomy in turn E®ses communicative freedom:
the freedom to articulate one’s thoughts in puldidyject to principles entailed by the
internal logic of communication itself as a moderaéraction between a plurality of
(at least potentially) rational persons. It is thisncipled freedom of thought and
communication that alone serves humanity’s colectiroject of advancing towards a
mature, and therefore fully emancipated, culture.

What additional implications for copyright law —ym®d those rightly identified by
Drassinower — can be gleaned from Kant’s reflestion authors’ rights, set against
this picture of communicative freedom? One pointstrioe made unequivocally. It
follows from Kant's own understanding of Right thadv cannot prohibit ‘immature’
forms of expression: individual liberty to say wiuate chooses is, as we have seen, a
condition of communicative freedom in the richense outlined in section 2 above.
There can therefore be no question of, for examptErganizing the copyright system
so as to favour intellectual production that shoavparticularly high degree of
authorial independence — as if such a standardddmeilknowable in advance of the
very interactions that enable its emergence. Kathilsking must be construed as
tending in a different direction, and as yieldimgptgeneral but nonetheless powerful
insights. First, the 1785 Essay on unauthorizedingpg reflects Kant’'s recognition
that communication between speakers in modern tiondiis inevitablychannelled-

by technologies and media of communication (printd &ooks in Kant's day;
software and networks in ours), by commercial mediaries (Prussian publishers in
Kant's context; global information and entertaininearporations in ours), and by
institutional structures (book markets then; infatron markets generally now) — in
ways that may shape the form and content of comratioh and so the nature of the
communication community itself. The Essay can tligee be understood as
thematizing these mediations and their propensitgrthance, but also perhaps to
compromise, extant possibilities for mature comroative interactions; and as
reflecting upon the legal framework that ought égulate these mediations so as to
realise their capacity to support such interactiemg forestall their capacity to distort
them?3® The second insight speaks directly to that aspittte legal framework that

13 The free software movement can be understoodsHight. It is primarily concerned with ensuring
that the technical infrastructures with which todapublic spheres are intertwined — the protocols,
standards, applications and software constitutiggad networks: what might be called the materéa,
distinct from the transcendental, conditions foe thossibility of public communication — are
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protects the rights of authors. It poses a chadlettgthe premise of the standard
liberal perspective on the relationship betweemeanst rights and a free culture: that
marketable property rights in authors’ works, bytpcting individual expression,
serve as motors of progress towards a fully cortipetmarketplace of ideas. For
Kant, by contrast, progress towards an enlightenidture canonly be achieved
through the critical intellectual activity that camnication — the free use of reason in
public — demands. This position affords a perspectrom which to evaluate the
expressive diversity that passes for freedom orstidwedard liberal account: for Kant,
there simply is no freedom without the principledronunicative interactions that the
public use of reason presupposes. Expressive fneésl@ertainly a condition of this
‘higher’ form of freedom, but in so far as the woids of the copyright system
impede the social practices and orientations camduo intellectual/communicative
autonomy, copyright law must be regarded as carisiif an obstacle to cultural
progress, rather than its engine.

Constraints of space preclude a comprehensive eto of the ways in which the
current organization of the copyright industriesl @opyright law might be vulnerable
to the kind of rethinking that these insights dethafowever one conclusion at least
seems inescapable: fully exchangeable propertysrighworks of authorship are in
no way required by Kant’s theory of authors’ righi scholars who claim Kant as an
influence have been remarkably reluctant to ackadgé this>’ perhaps because of a

themselves subject to public debate and re-makigy.the movement’'s advocacy of ‘copyleft’
licensing shows, this critical project in turn ingaites copyright law’'s regulation of these
infrastructures. For an unorthodox but interestingument along these lines, see Christopher Kelty,
Two Bits: The Cultural Significance of Free Softev@urham and London: Duke University Press,
2008).

137 Drassinower is ambivalent. Whereas he insistswaks of authorship be regarded for copyright
purposes as activities of speech rather than aldatual ‘objects’ — reified results of these witiés —

he falls short of denying that a copyright is ogbuto be a property right (see e.g. Drassinower,
“Authorship as Public Address” p.221). Robert Mexgmeanwhile, has called on Kant’'s support for
his own project ofustifying intellectual property (see note 28 above). Thivens problematic for a
number of reasons. As shown already, it is impdssiread the 1785 Essay as explaining the rights
of authors in terms of a concept of literary prapeand Merges’s own attempt to do so rests on an
implausible interpretation of a throwaway remarknKanakes at the beginning of the Essay, coupled
with an unconvincing dismissal of the rest of thes&y (Mergesjustifying Intellectual Propertyp.78
and n.40, pp.341-2). Merges’s invocation of Kanitisory of property to ground intellectual property
rights tout court on the other hand, depends on a reconstructiothe@ftheory that bears scant
resemblance to anything in tiRechtslehrewhere Kant's theory of property is set out. Kavierges
asserts, “believed that any object [including iletetual objects] onto which a person projects hibar

will may come to be owned” (ibid. p.72le adds that “Kant understands ownership to beiarue

the development of a person’s full potential” (ibpd304), and that “[flor Kant, property is all about
respect for autonomy” (ibid. p.307). Consequenhg, says, Kant's vision of property implies “a
radically individualistic ... view of humans” (ibigh.76). Creative individuals imprint their autononsou
wills on the intellectual artefacts they produce the process of realizing their unique mental
conceptions (ibid. pp.72-77). Hence the respecttdube dignity of these individuals makes the lega
protection of IPRs rationally necessary (ibid. p@41t is difficult to discern the logic of Merges
thinking here, but it is certainly not Kant’s. Thitonomy’ to which he refers is clearly the peraon
autonomy around which contemporary liberal indilism is organized, yet the notion that property is
the central platform for the realization of thig@momy seems to add an infusion of Hegel (drairfed o
the latter's metaphysics of Spirit) to the mix. Kant, by contrast, property is necessary to agemay
personal autonomy. One exercises one’s agencydtiare to a thing by publicly taking control of it,
not by realizing one’s plans for it once controkHseen assumed (Kafithe Metaphysics of Morals
p.411 (6:258); p.417 (6:265)). It is absolutelyatl¢éhat, for Kant, only corporeal things may beecks

of property rights (as distinct from contract omukstic rights): see ibid. p.402 (6:247); p.412 382
p.421 (6:270); p.437-8 (6:2:290)). Further, Kartmception of théegitimacyof a claim to property in
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concern that without such rights authors would &k means to support themselves
from the fruits of their intellectual activity alen Yet breaking the link between
authors’ rights and property rights in no way dstéaving authors with only their
inalienable ‘moral’ rights — their authorial ‘diggi and nothing else. As we have
seen, Kant's Essay was centrally oriented towastksbéishing the right of authors to
earn a living from their works, thereby fosteringetemergence of a class of
professional intellectuals released from dependeamtecourtly and ecclesiastical
patronage. In contemporary conditions, howeverhargeable intellectual property
rights more often than not result in a new kincwothorial ‘tutelage’ in relation to the
investors that acquire these rights.Reading Kant quite literally, there is no
(rationally) necessary connection between protgdive material interests of authors
and recognizing them as holders of property righttheir works, and it follows that
other systems of subsidy might serve equally veefirotect these interests while also
more effectively guaranteeing authorial independéfitAs Kant himself pointed
out, “the authospeakdo his reader; and the one who has printed th& bpeaksby

his copy, not for himself but simply and solelytire author’'s name. He presents the
author as speaking publicly, and only mediatesvdg)i of his speech to the
public.”**° Ideally, then, commercial intermediaries betweathars and audiences
provide only “the mute instruments for deliveringet author’'s speech to the
public;** they cannot assume the capacity to dictate conitis speech.

This dimension of Kant's thought might fruitfullyebread in relation to Jirgen
Habermas’s much-discussed account of the ‘structtansformation’ of the public
sphere'*? Habermas here picked out the rise of the cultodestry in the nineteenth
century as the key element in this transformatiand( in his view, decline). He

a thing has nothing to do with placing one’s “ur@gtamp” (Mergesjustifying Intellectual Property
p.305) on the thing: indeed Kant dismisses as ‘falis(ibid. p.413 (6:260) this “tacit prevalent
deception of personifying things” (ibid. p.420 (69). Instead, the legitimacy of a proprietary wiai
depends on the possibility of reconciling one’srolavith the equal claim of everyone else to exercis
his or heragency in relation to the same thing (ibid. p.4&®%7); p.413 (6:261)). For Kant, this is
deeply problematic given the finitude of possiblgeats of property on a ‘spherical’ planet. It & f
this reason that he holds that property rights @aly be provisional pending the achievement of a
global system of Right: a process of global pukilie. fully inclusive) legislation through whicheh
freedoms of all in respect of the Earth’s finitsaarces could be reconciled (ibid. p.491 (6:35®)n
this see FlikschuhKant and Modern Political PhilosophyCh. 4 and 5). In short, nothing in Kant's
own theory of property serves as a foundation fthemry of intellectual property, artds theory of
property in tangibles cannot plausibly be describg@adically individualistic’.

138 Raymond Williams has charted the historical shifm patronal to market social relations around
cultural production. IrCulture, he identified the latest phase of market relatianthe time of writing
(1981) as the ‘corporate professional’, characteriky highly capitalized corporate structures dred t
direct commissioning of saleable products from ayed writers. (Raymond WilliamsCulture
(London: Fontana, 1981), Ch.2). David Hesmondhdigk since revisited and updated Williams’
analysis (re-naming the ‘corporate professional’ the ‘complex professional’ era of cultural
production): see David Hesmondhaldhe Cultural Industrie€™ ed. (London: Sage, 2007), Ch.2.

139 The UN’s Committee on Economic, Social and CultuRights has taken this view of the
requirements of Art. 15(1)(c) of the Covenant omiimmic, Social and Cultural Rights, recognizing
“the right of everyone to benefit from the protectiof the moral and material interests resultirgnr
any scientific, literary or artistic production which he or she is the author” (see CESGReneral
Comment No. 1W.N. Doc. E/C.12/GC/17 (Nov. 21, 2005)).

140 Kant, “On the Wrongfulness of Unauthorized Pubilimaof Books” p.30 (8:80).

141 |bid. p.30 (8:81). The mute instruments Kant hadind here were printed books, but today of
course include the full panoply of cultural comntat.

142 Jirgen Habermaghe Structural Transformation of the Public Spheke: Inquiry into a Category
of Bourgeois Societf{l 962) (Cambridge: Polity, 1989) p.102 ff.

31



Kant, Copyright and Communicative Freedom
forthcoming,Law and Philosophy2011)

argued that commodified mass culture turned acwaelers into passive, privatized
consumers of leisure and entertainment, fragmentimgm into distinct taste
communities and distancing them from cultural pesta; while groups of experts
emerged to take over the critical functions of ¢aéier public sphere. “The sounding
board of an educated stratum tutored in the puldie of reason ... shattered; the
public ... split apart into minorities of specialistého put their reason to use
nonpublicly and the great mass of consumers wheseptiveness [was] public but
uncritical.”*® As a result, the eighteenth century public spherkaving initially
emerged in opposition to the ‘representative’ pubhganised around the figure of the
feudal monarch’s court — became ‘re-feudalised’bétenas never considered how
copyright law figured in this transformation, altlgh an echo of his concerns
arguably reverberates within contemporary debatesitahe ‘information feudalism’
associated with over-broad copyrights wielded ohaos context of cultural industry
concentratiort** Reading Habermas in the light of Kant's 1785 Esitaseems clear
that an analysis of the role that authors’ righss—distinct from copyrights — might
play in the reinvigoration of the public spheree(tephere of principled public
criticism) is long overdue.

Such a project, however, would inevitably also imeoreading Kant in the light of
Habermas and other contemporary critics of inforomatapitalism, and thus move
beyond Kant’s own writings on authorship, rightsl @emmunicative freedom even if
remaining broadly ‘Kantian’ in orientation. The f{ifieation for such a move would
simply be this: in allowing one’s thinking about tteas of contemporary concern to
be guided by Kant's texts, it is unwise to lookhese texts for prescriptions that must
be followed to the letter, for that would be toatr&ant himself as a ‘guardian’ whose
doctrines ought to supplant our own intellectualoaomy in these matters. As is
particularly apparent from his account of citizapshiKant could not transcend his
own — far from fully enlightened — cultural envimoent. It is for this reason that
Habermas has read Kant's remarks on publicity assypposing the educated
bourgeoisieas the critically debating public that was uniquehtied and obliged to
engage in a free use of its reason. And althougdbri{& Deligiorgi may be correct to
claim that Kant’s exclusion of women from the statif citizenship did not translate
into a denial of women’s participation in the cogmolitan realm of public debat&>
this concession arguably only reflects the divisioh the political from the
(feminized) literary public sphere that was a featof eighteenth century bourgeois
life.**® Recall that Kant defines the public use of reaasrithat use which anyone
may make of [reasords a scholabefore the entire public of thveorld of readers**’
The words ‘anyone’ and ‘entire’ here suggest thais tpractice of reasoned
communication is in principle available to all, aedless of social status. Yet the
words ‘scholar’ and ‘readers’ make clear that isvilam the ranks of the learned that
Kant expected the rational debating public to em&ty

143 |bid. p.175.

144 peter Drahos with John Braithwaiteformation FeudalisnfLondon: Earthscan, 2002).

145 Deligiorgi, Kant and the Culture of Enlightenmept73.

146 See e.g. Dena GoodmaFhe Republic of Letters: A Cultural History of theench Enlightenment
(Ithaca: Cornell University Press, 1994).

147 Kant, “What is Enlightenment?” p.18 (8:37)

148 Deligiorgi suggests that this expectation can ierpreted as inclusive rather than exclusive
because it signifies that none of the traditionatriers of rank, wealth or occupation should apply
(Deligiorgi, Kant and the Culture of Enlightenmept72). However, John Christian Laursen has shown
that Kant aimed his remarks very deliberately aagicular social class: the educated general publi
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If indeed Kant conflated the educated bourgeoisie aumanity as such, and saw the
opinions generated by the debating bourgeois pasliceflecting the light of reason
as such, are we to assume that the authors whghkes rKant theorizes in his
reflections on books and publishing are likewigeirgeoisauthors — if not ‘scholars’
then persons whose class position made it inewttiadt they could write as if they
were scholars? If so, Kant’s writings on both pcb}i and publishing would be
hopelessly compromised by his own particular priegsl Yet Habermas’s reading of
Kantian publicity suggests that it need not be ddsed as a mere ideological cloak
for bourgeois privilege: that the idead fully participatory public criticism between
equals is still worth pursuing. Thepirit of Kant's understanding of this ideal —
whereby ‘anyone’ may address the ‘entire publiceguires that all persons be free,
substantively as well as formally, to participdecause of this, Kant’'s argument for
the continued advance of Enlightenment can be asazhlling for the overcoming of
every kind of obstacle to its realization — an w@steg interrogation ofll the
economic, technological, political, social and leggediments that now stand in the
way of universal, equal and effective access to theans and media of
communication — and this on a global scale, if Kentunderstood as positing a
‘cosmopolitan’ society of free communicative integrans, a global public sphere.
Copyright law is not the only such impediment — oy an impediment, for as
suggested here, authors’ rights deserve a plaiteilegal infrastructure underpinning
both global and domestic public spheres — butdrcitrrent form it is an important
one.
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