AJOB Neuroscience, 9(3): 133-143, 2018

© 2018 Taylor & Francis Group, LLC
ISSN: 2150-7740 print / 2150-7759 online
DOI: 10.1080/21507740.2018.1496162

Target Article

‘ W) Check for updates

Punishing Intentions and
Neurointerventions

David Birks ®, University of Oxford
Alena Buyx @, Technical University of Munich

How should we punish criminal offenders? One prima facie attractive punishment is administering a mandatory
neurointervention—"interventions that exert a physical, chemical or biological effect on the brain in order to diminish the
likelihood of some forms of criminal offending” (Douglas and Birks 2018, 2). While testosterone-lowering drugs have long
been used in European and US jurisdictions on sex offenders, it has been suggested that advances in neuroscience raise the
possibility of treating a broader range of offenders in the future. Neurointerventions could be a cheaper, and more effective
method of punishment. They could also be more humane. Nevertheless, in this paper we provide an argument against the
use of mandatory neurointerventions on offenders. We argue that neurointerventions inflict a significant harm on an offender
that render them a morally objectionable form of punishment in a respect that incarceration is not. Namely, it constitutes an
objectionable interference with the offender’s mental states. However, it might be thought that incarceration also involves an
equally objectionable interference with the offender’s mental states. We show that even if it were the case that the offender is
harmed to the same extent in the same respect, it does not follow that the harms are morally equivalent. We argue that if
one holds that intended harm is more difficult to justify than harm that is unintended but merely foreseen, this means
neurointerventions could be morally objectionable in a significant respect that incarceration is not.
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How should we punish criminal offenders? One com-
monly used form of punishment is incarceration. In
England and Wales, the incarcerated population is over
85,000 (Berman and Dar 2016, 4); in the United States, it
is more than 2.2 million (Bureau of Justice Statistics
2009). However, incarceration is a costly, and ineffective
method of punishment, regardless of why we ought to
punish." Around two-thirds of those who receive a cus-
todial sentence for less than a year reoffend within a
year (Adebowale 2010; Durose 2014). It costs more than
£40,000 a year to keep the average inmate in prison, and
the cost to the UK taxpayer of reoffending is estimated
to be between £9.5 and £13 billion per year. In the
United States, the cost of incarceration is $39 billion per
year (Adebowale 2010; Henrichson and Delaney 2012, 6).

As a result, there is growing political and scientific
interest in developing an alternative method of punish-
ment, namely, the use of mandatory neurointerven-
tions—"interventions that exert a physical, chemical or
biological effect on the brain in order to diminish the
likelihood of some forms of criminal offending”
(Douglas and Birks 2018, 2).2 While testosterone-lower-
ing drugs have long been used in European and U.S.
jurisdictions as a means of preventing recidivism in sex
offenders, it has been suggested that advances in neuro-
science raise the possibility of treating a broader range
of offenders in the future. For example, it might be pos-
sible to develop neurointerventions that increase
empathy and reduce violent urges (Krakowski and
Czobor 2014; Sitaram et al. 2014). Rather than solely

1. That is, incarceration is a costly and ineffective method of acting in accordance with commonly proposed reasons to punish, such

as retributivist, deterrence, and rehabilitative reasons.

2. For example, the UK government proposed a program that treated persons with dangerous and severe personality disorder as

psychiatric disorders. See Duggan (2011).
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using incarceration as punishment, it has been proposed
that we could administer mandatory neurointerventions
to an offender as a replacement for incarceration, or to
reduce the length of time an offender is incarcerated
(Douglas 2014; Ryberg 2012).

It is difficult to overstate the potential benefits of
being able to do this. Neurointerventions could be a
cheaper and more effective method of reducing recidiv-
ism. They could also be more humane. After all, if an
offender is not incarcerated, and receives mandatory neu-
rointerventions as an alternative punishment, this could
enable him to maintain relationships with family and
friends. The offender could continue to pursue his career,
with all the financial benefits to that go with that for his
dependents and to wider society through tax contribu-
tions (Henrichson and Delaney 2012, 2; Smith et al. 2017).

Nevertheless, in this article we provide an argument
against the use of mandatory neurointerventions on
offenders. We argue that neurointerventions inflict a sig-
nificant harm on an offender that renders them a mor-
ally objectionable form of punishment in a respect that
incarceration is not.? Specifically, we argue that adminis-
tering a mandatory neurointervention constitutes an
objectionable interference with the offender’s mental
states. This objection itself is not novel, and similar con-
cerns have been raised elsewhere (Bublitz and Merkel
2014; Shaw 2018). However, we believe that the reason-
ing behind this objection has not been unpacked suffi-
ciently and that two central aspects require further
consideration. One is to emphasize the extent to which
neurointerventions interfere with the offender’s mental
states. The interference will not only affect his mental
states that relate to his offending, but will also have
wide-reaching implications for his mental states unre-
lated to his criminal behavior. We proceed to show that
this has both theoretical and practical significance for
the permissibility of administering mandatory
neurointerventions.

Our other contribution is to dispel a prima facie
powerful response to this objection. It could be argued
that incarceration also involves an equally objectionable
interference with an offender’s mental states. After all, it
is often said that “prison changes you” (Kane 2013, 21)
Moreover, there is evidence that incarcerated offenders
suffer from depression and other mental health problems
as a consequence of the incarceration (Haney 2013). As a

3. Some proponents of administering mandatory neurointerven-
tions do not think that they should be administered as punish-
ment, but rather, they think that they should be a rehabilitative
aspect of an offender’s sentence, and they view this to be dis-
tinct from punishment. For example, see Douglas (2014).
Whether or not compulsory rehabilitation constitutes punish-
ment does not concern us here. In what follows we refer to the
use of mandatory neurointerventions as punishment, but our
argument also applies to those who think that we ought to use
mandatory neurointerventions rather than incarceration as
rehabilitation.
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result, if neurointerventions are objectionable in one
respect because they interfere with a person’s mental
states, then the fact that incarceration also interferes with
a person’s mental states to the same extent would also
make them morally objectionable in that same respect.
According to this objection, if everything else were equal
between these two forms of punishment, there would be
no grounds to prefer incarceration over neurointerven-
tions. And of course, in reality, everything else is not
equal, given the aforementioned several potential bene-
fits of neurointerventions over incarceration.*

We propose that even if it were the case that an
offender is harmed to the same extent in the same
respect by a neurointervention as by incarceration, it
does not follow that the harm-doing is morally equiva-
lent. There could be a difference in terms of intention
between some of the harm-doings caused by the two
forms of punishment. If one holds that intentional harm
is more difficult to justify than harm that is unintended
but merely foreseen, then this could account for the view
that neurointerventions are morally objectionable in one
respect that incarceration is not.

Before we proceed to our argument, we should make
the following two clarifications. First, it is important for
us to be clear that we are not arguing that administering
mandatory neurointerventions on an offender is all things
considered wrong. It might be the case that even if neuro-
interventions were morally objectionable in one respect
that incarceration is not, it could be morally permissible
(or even sometimes obligatory) to administer mandatory
neurointerventions on offenders. For example, it might
be thought that the harm inflicted by incarceration is so
great that the harm of neurointerventions would be pref-
erable, despite its objectionable interference with the
offender’s mental states. We do not take a stand on this
point in the article. Rather, we have the more modest
aim to show that administering mandatory neurointer-
ventions could be wrong in one respect that incarcer-
ation is not. But it might be helpful to emphasize that
even this modest aim has a significant implication, for if
mandatory neurointerventions were wrong in a respect
that incarceration is not, this would account for the intu-
ition that there is something particularly troubling about
the use of mandatory neurointerventions on offenders,
even if it were permissible or sometimes obligatory to
administer them.

Second, we should clarify that when we discuss
incarceration, we are imagining it to involve a dimin-
ution of the offender’s liberty, but without the over-
crowding and risk of assault commonly experienced by
incarcerated persons in the United States and United
Kingdom (James 2013). We call this minimally decent
incarceration.”

4. Thomas Douglas makes this point (Douglas 2014, 117). See
also Petersen and Kragh (2017).
5. Thomas Douglas also makes this move (Douglas 2014, 105).
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TWO QUESTIONS ON THE PERMISSIBILITY OF
NEUROINTERVENTIONS

The possibilities of neurointerventions have given rise to
a burgeoning philosophical literature discussing their
moral permissibility. In forthcoming work, a number of
influential ~philosophers including Kasper Lippert-
Rasmussen (2018), Jeff McMahan (2018), and Peter
Vallentyne (2018) defend the mandatory use of neuroin-
terventions on offenders. They address what we call the
Constrained Question:

The Constrained Question: Is it at least permissible to
administer a mandatory neurointervention (N) on a
criminal offender (C) if it has effect (X) on C, where X is the
effect that C is less likely to offend?

We think that this question overlooks an important
ethical implication of administering neurointerventions.
Neurointerventions do not solely make the offender less
likely to offend, but have other effects on the offender
too. Yet almost all of the ethical debate idealizes the
effects of the neurointervention to exclude these other
effects. Now, to be clear, we think that this is under-
standable. There are legitimate philosophical reasons to
isolate the effect of the neurointerventions in this sense.
After all, if neurointerventions are noncontingently mor-
ally problematic, then regardless of how cheap and
effective they are, they will remain morally problematic.
Moreover, there are important issues surrounding the
permissibility of neurointerventions even in these ideal-
ized circumstances. Indeed, much has been written in
opposition to the use of these idealized neurointerven-
tions (see, e.g., Bennett 2018; Bublitz and Merkel 2014;
Shaw 2014).

Nonetheless, this idealization can only get us so far.
It does not provide practical guidance for the permissi-
bility of neurointerventions in any scenario we will face
for the foreseeable future. This is because neurointerven-
tions will not merely affect the likelihood of offending,
but also they will affect other aspects of the offender’s
life, and these can be significant harms. This is apparent
in our current practices of chemical castration. Besides
the diminution of sexual desire, chemical castration has
side effects such as increased body fat and an increase in
male breast tissue. It also has significant effects on the
offender’s mental states; for example, it interferes with
the offender’s desire to pursue permissible sexual rela-
tionships (Briken and Kafka 2007).

It might be asked, however, why do the side effects
of presently available neurointerventions matter? Even if
our abilities to produce neurointerventions are presently
limited in terms of efficacy and side effects, the ethical
debate is focused on the potential neurointerventions of
the future, and these, many take it, will not have other
effects on offenders’ lives.

There are good grounds to doubt this. One of the
basic principles of pharmacology is that all medicines
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have usually unwanted side effects (Conner et al. 2012).
This holds for all effective drugs, and certainly for all
pharmacological treatments that have so far been devel-
oped for neurological application. Among various phys-
ical side effects, drugs targeting the brain also lead to
mental, psychological, behavioral, and/or personality
effects, ranging from changes in mood to altered behav-
iors to suicidal tendencies (Golan and Tashjian 2012).

It is true that drug development is seeking to
produce drugs aimed at the brain that are so specifically
targeted that they have very few side effects. However,
due to the complexity of the brain and the still limited
knowledge of its overall functioning, this has only been
partially successful. Unless the principles of pharmacol-
ogy can be wholly suspended, no effective drug target-
ing the brain will be possible that does not have side
effects.® So, in order for the debate on neurointerventions
to have practical import, we should instead consider a
different, so far overlooked question:

The Expansive Question: Is it at least permissible to
administer a mandatory N on C if it has effects X, Y, and Z
on C, where only effect X relates to C’s offending, and
effects Y and Z do not relate to C’s offending?

THE HARM OF NEUROINTERVENTIONS

It might not be clear whether the Expansive Question
raises any moral issues distinct from those of the
Constrained Question besides the fact that it shows that
neurointerventions will have a greater number of effects
than generally thought. In this section, we set out how
the Expansive Question raises a moral issue distinct
from the Constrained Question. We think that once the
extent of the harm inflicted on the offender is illumi-
nated, it reveals a morally relevant difference between
the harms inflicted by neurointerventions when com-
pared with incarceration.

In order to show this, let’s begin by setting out what
we think is problematic about the effects of neurointer-
ventions on offenders. First of all, it cannot be the fact
that these effects are harmful. We accept that we ought
to harm offenders by punishing them. Punishment is by
definition harmful (Boonin 2008). Instead, the types of
harms caused by neurointerventions are qualitatively

6. The same holds for other types of brain intervention, due to
the laws of the brain’s structure and physiology. Even targeted
application of the smallest possible electrodes affects brain tis-
sue that, due to the intense interconnection of the brain’s func-
tional neuronal networks, has functions other than the one
intended to be changed. Indeed, deep brain stimulation, while
very effective in treating, e.g., movement disorders, has for this
very reason been found to have significant side effects on,
among others, personality, behavior, and impulse control.
Transcranial magnetic stimulation (TMS) and electrical stimula-
tion treatments are not being used for sustained treatment, so
there are no long-term data available on side effects.
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different. While some effects of neurointerventions could
cause suffering, there is something particularly troubling
about the effects that interfere with a person’s mental
states, irrespective of whether they cause suffering.

Indeed, this objection has been recently made by
Elizabeth Shaw (2018) and by Bublitz and Merkel (2014).
On this view, neurointerventions are wrongful in virtue
of a person’s interest in not having at least some of his
mental states intentionally altered by others in certain
ways. This is sometimes called an interest in mental
integrity, and it is a distinct harm to the experiential
harm of suffering, and can be inflicted without any
experiential harm.”

We harm a person’s interest in mental integrity
when we intentionally create or alter one of his desires
through means other than engaging with that person’s
autonomous thought (Birks and Douglas 2017, 424-5).
Some interferences with mental states do not harm a
person’s interest in mental integrity—for example, pro-
viding a person with arguments, or presenting evidence
with the intention of altering a person’s desire directly
engages with the person’s autonomous thought—
whereas other interventions, such as hypnotism and
brainwashing, create or alter desires by bypassing them.?
We think that similarly, neurointerventions plausibly
alter an offender’s desire in a way that bypasses his
autonomous thought. When we administer testosterone-
lowering drugs to a sexual offender, for instance, in at
least some cases, we do not engage with the offender’s
autonomous thought, and his sexual desires are altered
in a way that bypass his autonomous thought.”

The wrongness of intentionally interfering with a
person’s mental states understood in this narrow sense
has considerable intuitive force. There are many possible
grounds for holding it. One could appeal to the value of
autonomy, or the value of expressing respect, but we do
not need to take a stand on this here.'” All we need for
our argument is that when A intentionally interferes
with the mental states of B in way that bypasses B’s

7. Thomas Douglas notes that this is the most promising objec-
tion to the use of mandatory neurointerventions (Douglas
2014, 119).

8. We could explain this by holding an historical account of
autonomy. See for instance, Christman (1991) and Ekstrom
(2005). Broadly, on these accounts, a desire having the correct
origins is a necessary and sufficient condition for it to be
autonomous. A desire that is created through argument would
have the correct origin to be autonomous, while a desire created
through brainwashing would not. This also tracks Neil Levy’s
distinction between direct and indirect brain manipulation. See
Levy (2007, 70).

9. Testosterone-lowering drugs would not harm a person’s
interest in mental integrity in cases where the offender autono-
mously wants to have his sexual desires altered.

10. For the former, see Bublitz and Merkel (2014). For the latter,
see Shaw (2018). We think that a plausible basis for this interest
is connected to Oshana’s relational view of autonomy
(Oshana 2006).
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autonomous thought and is contrary to B’s autonomous
desire, this is harmful to B in virtue of his interest in
mental integrity.'' Henceforth, when we refer to an
interference with mental states, we understand it in this
narrow sense.

This interest in mental integrity can explain why we
might provide a negative response to the Constrained
Question. We could think that it is impermissible to
administer a mandatory neurointervention to an offender
when it its only effect is to make him less likely to
offend, as it undermines his interest in mental integrity.
We might also want to draw a distinction between inter-
fering with disvaluable and non-disvaluable mental
states.'” For instance, it might be thought that the value
of a desire depends on the value of the object of the
desire.!® As a consequence, we might think that an inter-
ference with an offender’s mental states is only condition-
ally objectionable. It is one thing to interfere with a
person’s disvaluable mental states, such as the desire to
have sex with children. It is quite another thing to inter-
fere with a person’s valuable mental states, such as the
desire to have sex with a consenting adult.' Indeed, it is
possible to hold that it is only the latter interference that
is morally objectionable, and not the former.!”® Or at
least, one could hold the weaker view that the latter

11. It is also possible that this interest has sufficient weight to
hold others to be under a duty, and thus on the interest theory,
we can say that that this interest is protected by a right. We are
not committed to holding a claim as strong as this, but it should
be noted that such a right has been defended elsewhere (Bublitz
and Merkel 2014).

12. To clarify, henceforth when we refer to a valuable or dis-
valuable mental state, we mean all things considered valuable or
disvaluable. When a desire is all things considered disvaluable,
there could be valuable elements to the desire, such as pleasure
at its satisfaction, but nonetheless the disvalue of the desire out-
weighs its value. For the purposes of this article, we bracket the
issue of how to distinguish in a principled way between valu-
able and disvaluable mental states.

13. A sufficient condition for a desire to be disvaluable is if the
satisfaction of that desire is morally impermissible. For example,
the desire to torture kittens is generally disvaluable because the
action of torturing kittens is generally considered to be morally
impermissible.

14. One of us has provided a tentative argument to explain this
difference. We propose that “autonomy of thought—understood
as the condition of forming and sustaining one’s desires autono-
mously—also possesses only conditional value. In particular, we
propose that autonomy of thought lacks non-instrumental value
when employed to form or sustain desires that are all things
considered disvaluable” (Birks and Douglas 2017, 427-28). This
means that it is not necessarily pro tanto wrong to interfere
with a person’s disvaluable desires. This is based on Joseph
Raz’s argument for the conditional value of autonomy.
According to Raz, “Autonomous life is valuable only if it is
spent in the pursuit of acceptable and valuable projects and
relationships” (Raz 1986, 313-20).

15. Objectionable here could mean both wrong because it is
harmful and wrong without harm.
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interference is than
the former.

While the Constrained Question concerns the permis-
sibility of interference with only C’s disvaluable mental
states, the Expansive Question addresses the permissibil-
ity of interfering with both valuable and disvaluable
mental states.'® Recall that the Expansive Question asks
whether it is permissible to administer N on C if it has
effects X, Y, and Z on C, where only effect X relates to
C’s offending, and effects Y, and Z do not relate to C’s
offending. Suppose we administer a mandatory neuroin-
tervention on an offender as a response to a violent
offense. This has effect X on C, in that it makes
C unlikely to commit the offense by diminishing his
aggression. For the sake of simplicity, let us assume that
it has two other side effects, namely, it also has effect
Y on C, which means that C no longer desires to have
sex with other consenting adults, and effect Z, which
means that C suffers from restlessness. Even if we
thought that it is not harm for C to have his mental state
regarding X altered, the fact that N also causes effect Y
and Z is significantly harmful. It is a qualitatively differ-
ent harm from that caused by incarceration, and this is
why neurointerventions are morally objectionable in a
respect that incarceration is not.

It could be objected that reducing the likelihood of
reoffending is distinct from reducing the likelihood of
the offender having a disvaluable mental state.
Therefore, we could be incorrect to claim that the differ-
ence between the Expansive Question and the
Constrained Question is that the latter is concerned only
with disvaluable mental states, whereas the former is
concerned with both valuable and disvaluable mental
states. Now, it is true that sometimes even in cases
where the law is just and reasonable, criminal offenses
do not involve disvaluable mental states. Consider the
law against stealing, for example. Whether the desire to
steal is valuable or disvaluable depends on the specific
context. If one could save the life of an innocent person
by stealing, then it is plausible to hold that the desire to
steal could be a valuable mental state. If the desire to
steal is instrumental to the desire to fund one’s smoking
habit, then the desire is a disvaluable mental state if the
stealing is disvaluable and the instrumental benefit of
smoking is slight. This is a fair objection, but for the pur-
poses of the article we assume that the Constrained
Question is narrowly focused to the extent that the neu-
rointerventions are only concerned with reducing reof-
fending in cases where the desire to offend is
disvaluable, and the law is just and reasonable. We
accept that it might be implausible to think a neurointer-
vention could ever have such a narrow effect. Indeed, it
is further grounds for doubting that it is correct for the
literature to be focused on addressing the Constrained

more morally objectionable

16. We assume for the sake of argument that offenses necessar-
ily involve only disvaluable acts.
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Question. However, it is in keeping with much of the lit-
erature on the topic, which assumes for the sake of
argument that wrongdoing and offending are necessarily
interlinked, even when in reality they often
come apart."”

WHAT'S SO SPECIAL ABOUT
NEUROINTERVENTIONS?

The view that neurointerventions inflict an objectionable
and qualitatively different harm from incarceration faces
a serious objection. Suppose we impose minimally
decent incarceration (I) on C as a response to a sexual
offense. The diminution of liberty makes C unlikely to
commit the offense, either because it prevents C from
offending, or it morally educates C so that he no longer
offends (Hampton 1984). However, having one’s liberty
diminished also has the effects of Y and Z on C. If our
claim is that the harm due to effects Y and Z is objec-
tionable in N, why are the same harmful effects, experi-
enced to the same extent in I, different?'®

We can state this objection clearly with the following;:

Punishment Equivalence Thesis: Harms to mental integrity
(M) caused by a mandatory neurointervention (N) can also
be inflicted by minimally decent incarceration (I). If
punishment N is morally objectionable in one respect (R)
because M occurs, then punishment I is equally
objectionable in respect R when M occurs to the same
extent as in N.

We reject the Punishment Equivalence Thesis. Even if
an M occurs in N to the same extent as in I, it does not
follow that N and I are equally objectionable in that
same respect. The harms to mental integrity caused by N
could be morally more problematic than identical harms
caused by I. The reason, we explain, involves the fact
that at least some Ms caused by N are intended, whereas
the same Ms caused by I could be unintended
but foreseen.

This matters if one holds that it can be more difficult
to justify intended harm than harm that is unintended
but foreseen.!” If one accepts this distinction, and some

17. For an illuminating discussion on the relationship between
wronging and offending see Tadros (2016).

18. It has been suggested that it is unrealistic to think that incar-
ceration would cause the same harmful mental effects to the
same extent as a neurointervention. We agree that it might be
true that in practice the mental effects of incarceration could be
less harmful. However, if our argument is able to contend with
the stronger objection, that the same mental effects are experi-
enced to the same extent in incarceration, then our argument
would also be successful for cases where the mental effects is
experienced to a lesser extent.

19. We do not attempt to defend this commonly held view here.
For a paper setting out the implications for denying intentions
are relevant for permissibility, see Husak (2009).
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Ms caused by N are intended, whereas the same Ms
caused by I are unintended but foreseen, this would be
grounds to reject the Punishment Equivalence Thesis.?°
The two punishments are not necessarily equally objec-
tionable in one respect when the same Ms occur to the
same extent in both cases.”’ This is why the Expansive
Question reveals a moral problem that is absent when
we address the Constrained Question. Once we consider
the other effects of neurointerventions beyond making
the offender less likely to offend, there can be a differ-
ence in intention between harms caused by the two
types of punishment.

This might appear initially puzzling. How could
some Ms be intended in N but the same Ms not intended
in I? A proponent of administering mandatory neuroin-
terventions might say, it is unfortunate that they result
in harms M due to effects Y and Z, but he only wants to
cause effect X, and the other effects Y and Z are unin-
tended. He would still want to administer the neuroin-
tervention, even if these other effects did not occur. He
might even wish that scientific advances in neurointer-
ventions mean that only effect X occurs when adminis-
tering the neurointervention. It could be asked, isn’t this
sufficient to show that these other harms are unintended,
and so equally difficult to justify as the same harms in I?
In short, no, it is not.

20. It might even be thought that a person’s interest in mental
integrity can be harmed only if his desires are created or altered
intentionally. Indeed, it would be implausible to hold that unin-
tentionally creating or altering a person’s desire is always a
harm to a person’s interest in mental integrity. Our behavior
frequently creates and alters the desires of others, and without
some form of an intentionality requirement, a doubtfully large
array of actions would be rendered wrong. For example,
imagine we paint our house green because it is our favourite
color. As it happens, the color green has a soothing effect and
reduces our neighbour’s desire to be aggressive. It seems
implausible that this harms our neighbor’s mental integrity, des-
pite the fact that it alters his desires. However, we might think
that there is a moral difference if we were to paint our house
green with the intention of changing our neighbor’s desires. We
do not need to hold this strong view here in order for our argu-
ment to be successful. For an argument doubting that there is a
morally relevant difference between intentionally altering a
desire by administering a neurointervention and by painting a
prison wall green, see Douglas (2018).

21. Some proponents of the importance of intentions to permis-
sibility hold that only some intended harms are more difficult
to justify than if they were unintended but foreseen. For
example, it might be thought that there is a rights restriction,
namely, the view that only harms relating to a rights violation
regardless of the intention of the agent are more difficult to jus-
tify when intended rather than foreseen. We do not need to
take a stand on this issue here, but instead we assume that the
harm of interfering with a person’s mental integrity is the type
of harm that is more difficult to justify when intended rather
than merely foreseen. For a clear discussion of this, see
McMahan (1994) and Husak (2009).
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There is a voluminous literature discussing how one
can draw a distinction between harms that are intended,
and those that are unintended but foreseen. Indeed, it is
famously objected that the distinction between what a
person intends and what he foresees is so arbitrary, it
renders the distinction meaningless (Foot 2002, 21). This
is known as the problem of closeness, and it can be illus-
trated by the following classic case:**

Cave: A number of explorers are trying to escape an
underground cave from rapidly rising water. The largest
member of their group tries to escape first, but gets stuck in
a small hole, the only exit to the cave. The explorers
unsuccessfully try to dislodge the stuck explorer. The only
way to escape and avoid drowning is to use dynamite to
blow up the stuck explorer.

Let’s set aside whether or not it is permissible to
blow up the stuck explorer, and instead focus on their
intention. It is accepted that if the explorers were to be
able to claim that they did not intend to kill the large
man, but only intended to blow him up as means of
escaping, then this would render the distinction between
intended and merely foreseen harms meaningless. The
blowing up of the stuck explorer is too close to his death
for it to be plausible to claim that his death is an unin-
tended but foreseen consequence of blowing him up. In
order for it to have any moral import, it needs to pro-
vide a less arbitrary distinction than this (Foot 2002, 21).

There have been many attempts to draw a satisfac-
tory distinction between intended and merely foreseen
harms.”® We cannot provide an overview of the various
distinctions here.?* Rather, we focus on what we think
is the most successful attempt, namely, William
Fitzpatrick’s account of relations between states of affairs
(Fitzpatrick 2006). If a relation between two states of

22. This case is adapted from Foot (2002, 21).

23. For a critical overview of the many attempts, see Nelkin and
Rickless (2015). Some philosophers have argued that we can
make sense of the role of intentions to permissibility without
needing to solve the problem of closeness. For example, Victor
Tadros argues that “What matters is whether a person executes
an intention to affect others in a way that foreseeably harms
them” (Tadros 2015, 74). See also: Warren Quinn (1993). It is
beyond the scope of this article to discuss the implication of this
view for harms of mandatory neurointerventions.

24. It is possible that our argument would be successful if one
employed an alternative solution to the problem of closeness,
such as Bennett’s conceivability requirement (Bennett 1995, 213).
However, we are unable to provide an overview of the many
attempts to solve the problem of closeness and consider
whether each one can show that the harms of mental integrity
inflicted by neurointerventions are intended whereas the same
effects are merely foreseen in incarceration. We believe that
Fitzpatrick’s account is the most compelling solution to the
problem of closeness, and it also has these implications for dis-
tinguishing the harms to mental integrity of neurointerventions
from incarceration.
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affairs is known by an agent to be constitutive rather
than causal, then the agent cannot claim that one is unin-
tended but merely foreseen (Fitzpatrick 2006, 206).
However, if the relation between states of affairs is causal,
then it could be unintended, and merely foreseen.”®

For example, in Cave, the state of affairs of blowing
up the stuck explorer is known by the agents to be con-
stitutive of the state of affairs of killing him, so it is not
possible for them to intend to do one without intending
the other. The fact that the explorers might say that they
would rather their fellow explorer did not die, or that
they wish there were a way to piece him back together,
does not mean that killing him is unintended. The fact
that they knew the state of affairs of blowing him up is
constitutive of the state of affairs of his death means that
his death is intended, regardless of whether they regret
it. As Fitzpatrick says, “One can no more aim at a man’s
being blown to bits without aiming at his being killed
than one can aim (literally) at a spot on a target without
aiming at the target it partly constitutes” (Fitzpatrick
2006, 595).

It might be helpful to further clarify this distinction
by looking at the classic Trolley case:

Trolley: A trolley is hurtling down a track toward five
people. It will kill all five. You are standing alongside a
lever that will divert the trolley down a different track that
will kill one person.?®

If we turned the lever to direct the trolley to kill one
person rather than the five, we do not intend to kill the
one person, but rather, his death is only causally related
to turning the trolley. Turning the trolley causes the per-
son to die, but the relation between the state of affairs of
turning the trolley and killing the one man is not consti-
tutive; rather, it is causal. As a result, we are able to say
intelligibly that we did not intend to kill the person on
the track, even though when we pull the lever his death
is foreseen. This can be further emphasized by looking
at the following familiar case:

Large Man: A trolley is hurtling down a track toward five
people. It will kill all five. You are standing alongside a
large man such that if you push him, he will fall and block
the trolley, stopping it from killing the five on the track, but
die in the process.”

In this case, the state of affairs of pushing the large
man to block the trolley is known by the agent to be
constitutive of the state of affairs of the large man falling
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to his death, so the agent cannot say that killing the
large man is an unintended but foreseen consequence of
pushing him from the bridge.”®

Before we proceed to relate the constitutive/causal
distinction to punishment, we should make a couple of
further clarifications to this relation between states of
affairs. One way Fitzpatrick does this is to explain what
the constitutive relation is not. First, it is not the fact that
one state of affairs will necessarily occur following the
other. Fitzpatrick is clear that he rejects what is some-
times called a causal necessitation principle (Bennett
1995, 209). This captures too much. After all, in Trolley,
it might be the case that given the speed and size of the
trolley, pulling the lever to redirect the trolley will neces-
sarily cause the death of the one person. Yet we should
still be able to say that killing the one is merely foreseen
but unintended. The constitutive/causal relation is also
distinct from logical entailment, which captures too little.
In Cave, blowing up the large man into pieces does not
logically entail his death. After all, it is logically possible
to blow up a person without killing him. For instance,
technology might exist in the future to put the person
back together without resulting in his death. In sum-
mary, then, the constitutive relation between states of
affairs is stronger than causal necessitation but weaker
than logical entailment.

With these further clarifications in hand, we can now
explain how the relation between the state of affairs of
the administering the neurointervention and the state of
affairs of Ms caused by effects Y and Z are constitutive
rather than causal. We consider two different forms of
neurointervention. We first consider a simple example,
where the neurointervention causes two effects of the
same type, and then proceed to discuss a more complex
case, where the neurointervention causes two differ-
ent effects.

Suppose in order to make C less likely to commit a
sexual offense, we administer an antilibidinal pharmaco-
logical agent N that decreases C’s testosterone. When
committing the offense, and before he is punished, C has
testosterone to the score of 50. Following administering
N, C has testosterone to the score of 20, which means he
no longer possess a disvaluable sexual desire. However,
when a person’s testosterone is diminished to 20 it also
has the effect that he is less likely to be able to have any
form of valuable sexual desire. Given that our action of
administering N diminishes testosterone to 20, and this
decrease interferes with both valuable and disvaluable
mental states, we cannot claim only one effect is

25. For the sake of simplicity, we omit one important aspect of
Fitzpatrick’s account, namely, that the relation between state of
affairs needs to be natural, rather than conventional. That does
not affect our argument here.

26. This famous case is adapted from Judith J. Thomson (1985,
1397). For the original Trolley Problem see Philippa Foot (2002).
27. This case is also adapted from Thomson (1985, 1409).
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28. It could be questioned whether Fitzpatrick is correct that
these are constitutive relations, rather than causal. We proceed
with the assumption that the relationship between the state of
affairs in Cave and Large Man is constitutive. We do not defend
this assumption here. Our point is that if these relations are con-
stitutive, then so are the relations between administering the
neurointervention and the harms M due to effects Y and Z.
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unintended but foreseen. The state of affairs of diminish-
ing C’s testosterone by administering N is constitutive of
the state of affairs of C being less likely to have a valu-
able sexual desire. We cannot say that we didn’t intend
to make C less likely to have a valuable sexual desire,
and only eliminate C’s disvaluable sexual desire.

In contrast, suppose that in order to make C less
likely to commit a sexual offense we diminish C’s liberty
by deploying minimally decent incarceration. The dimin-
ution of liberty also has the effect of making C less likely
to have a valuable sexual desire. The relationship is
causal, as although the diminution of liberty causes C
not to have a valuable sexual desire, the diminution of
C’s liberty isn’t constitutive of eliminating his valuable
sexual desire. We can distinguish between the dimin-
ution of the offender’s liberty, and the respective results
of doing this, such as a reduction in his valuable sexual
desire. If there is conceptual space to say that an agent
can aim at diverting a trolley but not aim at a person
being killed, similarly we can state that we can aim to
diminish the offender’s liberty but not aim to eliminate
the offender’s valuable sexual desire.

Admittedly, there are a number of different types of
neurointerventions, and the use of antilibidinal pharma-
cological agents might be thought to be an easier case
for us. It might be easier because the neurointervention
has only one type of effect, namely, it diminishes sexual
desires, both valuable and disvaluable. It might be
thought that our task becomes more complicated when
we consider a neurointervention that has more than one
type of effect on the offender.”” For example, one pro-
posed possible future neurointervention will diminish
aggression by increasing the offender’s serotonin, but
this will also have quite different effects, such as dimin-
ishing valuable sexual desires, or causing restlessness.*’

However, even when an intervention has two quite
different effects, it does not follow that they cannot be
both constitutive of the intervention. For example,
imagine that in order to get A to stop talking, B shoots

29. It is made particularly difficult to set out the distinction
between constitutive and causally related states of affairs given
that Fitzpatrick does not provide a set of necessary and suffi-
cient conditions for states of affairs to be constitutively related.
In a critical discussion of Fitzpatrick’s solution to the problem
of closeness, Nelkin and Rickless (2015) consider the reasons for
this omission. They write, “It is unclear whether Fitzpatrick
thinks that the constitution relation is not susceptible of defin-
ition (because, say, it is a prototype concept or family resem-
blance concept) or whether he thinks that the constitution
relation is definable but the details of the definition unnecessary
or distracting” (390).

30. These are the side effects of selective serotonin reuptake
inhibitors (SSRIs) deployed to increase serotonin. For an ana-
lysis of the relationship between serotonin and aggression see
Duke et al. (2013). It is important to note that our understand-
ing of the relationship between serotonin and agression is far
from complete. See Crockett (2014).
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his shotgun at A’s brainstem. The shotgun shell has the
effect of stopping A talking. But in addition to the effect
of stopping A talking, shooting A’s brainstem also stops
A breathing too. B cannot claim that he only intended to
stop A talking by shooting A’s brainstem, when he knows
the relation between the states of affairs of shooting the
brainstem and stopping A breathing are constitutively
related. B cannot claim that he did not intend to stop A
from breathing, and only intended to stop A from talking.

Similarly, let’s consider a neurointerventions that has
two or more different types of effects. Suppose we
increase C’s serotonin with a neurointervention in order
to make him less aggressive. Serotonin has multiple
functions. Further suppose, for the sake of simplicity,
that C when committing the offense, and before he is
punished, has serotonin to the score of 20. When C’s
serotonin is at 20, C is likely to be aggressive. Following
the serotonin neurointervention, C has serotonin to the
score of 50, which means he is less likely to be aggres-
sive. However, when C’s serotonin is increased to 50 this
makes him suffer from restlessness. Given that our
action of administering N increases C’s serotonin to 50,
and this increase has two effects, we cannot claim one of
the effects is unintended but foreseen. We cannot say
that we did not intend to make C suffer restlessness. The
state of affairs of increasing serotonin by administering
N is constitutive of the state of affairs of C suffering
from restlessness.*!

Compare this to the relation of harms to mental
integrity caused by deploying minimally decent incarcer-
ation on C. The harm of having one’s liberty diminished
is intended. However, the state of affairs of diminishing
C’s liberty is only causally related to the state of affairs
where C experiences the harm of restlessness. Note that
even though the harms are less likely to occur in I than
in N, this is a different relation between states of affairs,
and this is the case even if the same harms do occur to
the same extent. Hence we can say that the harm of rest-
lessness caused by the effects in minimally decent incar-
ceration could be unintended but foreseen, but the
identical harms, experienced to the same extent, are
intended in N. Thus, we should reject the Punishment
Equivalence Thesis.

31. We note that the option to treat the side effect of restlessness
with, say, a benzodiazepam such as Xanax does not change that
the fact that the relation between states of affairs is constitutive.
Recall the case of Cave, where blowing up the large man does
not logically entail his death, because technology might exist in
the future to put the person back together without resulting in
his death. The existence of the technology does not mean the
relation between the state of affairs of blowing up the stuck
explorer and the state of affairs of killing him is not constitu-
tive. The fact that we could eliminate the restlessness with
Xanax would be the equivalent of putting back together the
blown-up explorer—but would not change the relation between
the states of affairs from being constitutive.
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It is worth repeating that this account is only claim-
ing that if the relation between states of affairs is causal,
then it could be unintended, and merely foreseen. But
there are cases where the relation between states of affairs
is causal and yet still are intended by the agent. For
example, in the case of incarceration, the relationship
between the state of affairs of diminishing the offender’s
liberty and its mental effects is causal. However, bringing
about the mental effects by diminishing the offender’s lib-
erty can still be intended. Suppose a vindictive judge knew
that administering a neurointervention would be impermis-
sible, but she wants to inflict certain mental effects on the
offender. In order to do this, she imposes incarceration on
the offender in order to achieve the same mental effects as
the neurointervention. In such a case, despite the relation
being causal rather than constitutive, the mental effects are
intentionally inflicted on the offender.

It could be argued that in the distant future, neuroin-
terventions will exist that will not affect an offender’s
valuable mental states, because our knowledge of the
brain’s function will have dramatically increased.
Perhaps interventions could be developed that are so
specific they only produce one effect related to the
offender’s disvaluable mental states.> However, this is
not a relevant consideration to the relation between
states of affairs now. Consider the following: In the
future, it might be possible to have some substance that
would temporarily shrink the stuck explorer in Cave so
that his fellow explorers could escape, but at present,
that substance can only shrink a person and kill him. We
wouldn’t say that the fact that the shrinking substance
might be developed in the future so that it didn’t kill its
intervenee means that shrinking the explorer now is not
constitutive of killing the explorer. The same holds for
neurointerventions. Just because there is a possibility
that in the future interventions might be developed that
have no effects besides interfering with disvaluable men-
tal states, this does not mean that the interferences with
valuable mental states due to current neurointerventions
are not constitutive of administering the neurointerven-
tions.”®> The possibility of this in the future does not
change the relation between the states of affairs now.*

Punishment and Neurointervention

CONCLUSION

Neurointerventions interfere with an offender’s mental
states. The interference will not only affect his disvaluable
mental states, but will also have wide-reaching implica-
tions for his valuable mental states. In this article, we
have suggested that this has both theoretical and practical
significance for the permissibility of administering manda-
tory neurointerventions. We considered the objection that
incarceration also involves an equally objectionable inter-
ference with the offender’s valuable mental states. We
argued that even if it were the case that the offender is
harmed to the same extent in the same respect, it does
not follow that the harms are morally equivalent. If one
holds that intended harm is more difficult to justify than
harm that is unintended but merely foreseen, this means
neurointerventions could be morally objectionable in a
significant respect that incarceration is not.
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32. It is important to emphasize, as mentioned earlier, that this
is highly unlikely and would require us to reject a fundamental
principle of pharmacology.

33. Similarly, in the distant future, we might imagine that tech-
nology may have developed so that there exists an incredibly
precise ray gun that is able to shoot a laser beam that temporar-
ily stops a person talking, without any other effects.
Nevertheless, the fact such technology might exist in the future
does not change whether B intends to stop A breathing or not.
34. It is worth noting that the constitutive/causal distinction has
a significant implication for a common justification of one type
of euthanasia. It is often proposed that it is permissible to
administer a drug with the intention to relieve a patient’s pain,
even if the doctor foresees that the drug will hasten the
patient’s death. In contrast, if the doctor injected the same drug
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with the intention to kill the patient, this would be impermis-
sible. If one accepts the constitutive/casual distinction, however,
such a move is not available. A doctor who administers a drug
in order to relieve pain while foreseeing that it will hasten the
death of the patient cannot say that he did not intend to hasten
the patient’s death. The state of affairs of injecting the drug is
known by the doctor to be constitutive of the state of affairs of
bringing about a patient’s death, so it is not possible for him to
intend to do one without intending the other. In fact, one impli-
cation of this account is that whenever a drug is administered
to a patient with the knowledge that it is constitutive of the
state of affairs of the patient experiencing side effects, the side
effects cannot be unintended. It is only if the doctor is unaware
that the drug has a particular side effect that could it not
be intended.
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