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     	 Mill on Capital Punishment-Retributive Overtones?
 
	 Michael Clark
 

 
 
 
   I.
 In his famous parliamentary speech of 18681 Mill defends the retention of capital punishment for the worst murderers on the Benthamite grounds of frugality and exemplarity.2 Punishment being an intrinsic "mischief," it should be no more severe than it needs to be to achieve its desired effect, principally that of deterring others from crime. That effect can be achieved more economically if the suffering appears greater than it really is. Execution, Mill thinks, is less cruel than the alternative of life imprisonment with hard labour,3 for the offender would have died anyway sooner or later, probably in greater pain. It is also the most impressive way of punishing murder, since it closely resembles the offence. The more a penalty impresses itself upon people's minds the more likely it is to deter. And, as Bentham said, "exemplarity tends to increase the apparent, frugality to reduce the real [suffering]."4
 But the language Mill uses has seemed to import non-utilitarian, quasi-retributive elements into his thought. Thus Tom Sorrell says, "He brings in the appropriateness of execution to certain offences. The argument from appropriateness, if it is not retributivist, is at least consistent with retributivism, and has whatever intuitive appeal attaches to punishing purely on account of guilt."5 Is this perhaps another of those non-utilitarian elements in Mill's philosophy that many commentators have, rightly or wrongly, claimed to detect, like the supposed tension between the Principle of Utility and Mill's regard for the value of liberty? I shall argue, however, that it is a mistake to interpret Mill's remarks in a retributive way. [End Page 327]
 The critical passage is:
  [I]t appears to me that to deprive the criminal of the life of which he has proved himself unworthy—olemnly to blot him out from the fellowship of the living—is themost appropriate, as it is certainly the most impressive, mode in which society can attach to so great a crime the penal consequences which for the security of life it is indispensable to annex it.6
 
 The italicised phrases are those responsible for the retributive impression, particularly "the most appropriate." Is Mill here falling back on the idea that the criminal should receive a penalty which fits the crime because he has made himself worthy of it?
 Originally, Mill had opposed capital punishment, and, though he did allow that there might possibly be "atrocious crimes" against which it was the only effective deterrent, he doubted whether there were any such cases. "I have therefore always been favourable to the entire abolition of capital punishment, though I confess I do not attach much importance to it in the case of the worst criminals of all," he wrote in an 1841 letter to Robert Barclay Fox (CW XIII: 474). It is evident that he is making the usual assumption that the death penalty is more severe than life imprisonment. As a utilitarian, he could countenance the death penalty only if it were "the only effective deterrent" against aggravated murder.
 By the time of the Parliamentary Speech he had changed his mind about the relative severity of execution and life imprisonment. Execution was swift and generally less painful than the death the murderer would otherwise eventually face. The alternative was to immure "him in a living tomb, there to linger out what may be a long life in the hardest and most monotonous toil . . . cut off from all earthly hope" (CW XXVIII: 268). Life imprisonment seemed milder only because the suffering was at no time "of terrifying intensity."
 Indeed Bentham had made the same point about the exemplarity of capital punishment, which was "of all punishment, of the greatest apparent magnitude, the most impressive and the most exemplary" while being "less rigorous than it appears to be," and he noted that it was "often more gentle than natural death."7
 
  2.
 Mill, of course, inherited his theory of punishment from Bentham, whom he regarded as leaving the theory nearly complete,8 and the consequentialist stance is clear from his early writings:
  The only right by which society is warranted in inflicting pain upon any...
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