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NEFATHW ACTNEKTU HA XYMAHWUTAPHUTE MHTEPBEHLII

KpaTka cogp>kuHa

Ce nocmaeyea npawaweT0o fann NPUCUNHUTE XyMaHWTapHW WHTEepPBEHLMWN
Tpeba fga ce onpaefjaaT HacnpoTUjacHaTa CNPOTUBCTABEHOCT Ha KNAacCWYHUOT 3a-
KOH 3a MefyHapofHu ofHocu. KnacuuHMoT nmpucTanja cTasa Harnackara Ha cyeepe-
HATETOT fypW 1 eo Cayyaj Kora Ap>KasaTa cTaHyBa NpuMeHyBay Ha 310ynoTpeba Ha
YOBEKOBWTE Npasa NPOTUE CONCTEEHNTE rparaHn um Kora Ap>kasaTa ce pacnara co
rpafaHcka BOjHa, Kpu3a unu co rpafaHcku Hepeau. Bo oBoj Tpyd aemopomja ucTpa-
>KyBa 6e3befHocHaTa gebaTa OKoNy NpUMeHaTa Ha He/neranHa UHTeEPBEHLMja BOofeHa
Ofl UMNepaTBOT Ha OfrOBOPHOCTA 3a 3alWTuTa. Aemopom pacrnpasa feka XyMaHu-
TapHaTa WHTEepBeHUMja, ¥ MOKPaj HejaCHOTUMTE U KOHTPOBEP3NMTE Ha HejsuHaTa
npuMeHa, rnoseka fosena [0 KOHLeNTOT Ha OArOBOPHOCT 3a 3allTWTa Ha paHNnBoTO
Hacenenve. OBOj npucTan e 3acHOBau Ha NMpegHOCTa Ha 4YosekoBaTa 6e3befHOCT BO
OfHOC CO HauuoHanHaTa 6e36eHOCT 1 Ha 3HAYeHeTO Ha 3alTNTa Ha LMBUAMTE KO-
KO OMCTOjYMe0 HecornacyBare NoMery Ap>KaBHUOT CYBEPEHUTET U MHTepeeHUMjaTa.
Mo 3aspwyBaweT0 Ha CTydeHaTa BOjHa, MefyHapofHaTa 3aefHuUa wW3Hawna cpep-
cTea W BOMja fa Ce Hanpasu HEWTO OKONy pacnagHaTuTe W NponagHaTy Ap>Kasu.
JoToraw, ako XyMaHnTapHuTe WHTEepBeHUUn Bune peTKKU 1 ce CMeTane 3a Heneran-
HW, ogefHaw Ob6efyMHeTMTE HaUWW 3anN04YHyBaaT CO OpraHU3Mparbe W CroH30pUpare
Ha ronem 6poj onepayun 3a yyBawe Ha MMpPOT. Ce paboTw 3a MPEMUH 0F Tpaguuno-
HaNHOTO YyBake Ha MUPOT KOH NoaMBuLMO3HM onepauyun Ha TBoperwe Ha Mup. Ma Ta-
Ka, Ce nocmaeyea npallaweTO 3a paMHOTe>KaTa nomefy nocToeykaTa COrnacHocT
3a orepauuu Ha Yyeare Ha MMPOT, Of efjHa CTpaHa, 1 NoAroTeeHocTa Aa Cce ynoTpe-
61 cuna NPOTMWe OHWE WTO M KpaT MUPOEHWTE [JOroeopu v ce NpoTueaT Ha Xyma-
HUTapHWTe MuUcuK, 04 Apyra cTpaHa. NocTojaT nogeneHn rneguuTa Ha 3acTanHu-
UMTe N NPOTUEHNLNTE HA MHTEPEEHLMN W Ha XyMaHWTapHuTe mucun. CTaeoenTe ce
nodeneHn co NoNTUYKaTa Aunema Ha >KenbaTa HewTo Aa Ce CTOPKU HACNpPOTW pUsKn-
KOT Of Heycrnex Ha mucujaTa. AHanu3aTa Ha NOMMTUKUTE 3af XyMaHuTapHUTe WH-
TepeeHLMn Mopa fia v 3eMe eo enf 1jaeHoTO MHeHWe 1 NoAMTUKUTE Ha CoeeTOoT 3a
6e3begHocT Ha OH. Morpaj NerMTUMUTETOT, CE YW Te ocTaHyea 3Ha4ajHMoT npob-
NemM Ha UMMNAEMEHTUpame Ha XyMaHnTapHUTe onepauuu, ocobeHo eo ycnoen Ha du-
HaHcupare Ha OH, HacnpoTw reHepanHUOT CTae Aeka NocTOM ONTUMKU3AM €0 Mefy-
HapofgHaTa 3aefjHuLa 3a XyMaHMTapHUTe ak TUBHOCTU Ha YyBatbe Ha MUPOT.

Knyunn 36oposn: LWMAHWUTAPWA WHTEPBEHLUWJIA, OMXOTOMWJIA,
SALUTUTA HA UMBUMU, XYMAHWUTAPHO MPABO, OH
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Bosepg

CBeTOT e CBefIOK Ha paauKanHu M3MeHW Bo o6acta Ha 6e3begHocTa no CTy-
[eHaTa BOjHa W M3MeHWTe BO GMMoNapHocTa NoMery ABeTe CMpPOTMBCTaBeHW cunn. OT-
Toraw, MefyHapojHaTa 3aefiH/La Ce COOYyBa CO MOXHOCTa 3a paspellyBatbe Ha 6es-
6efHOCHMTE Mpallarba 3a KoM MPETX04HO He MoCcToena NoAuTUYKa BOMja, HUTY, nak, fe-
rmTuMmTeT. dakTnykaTa CoCTojoa 6eneXxu 3HauuTeneH 6poj BHATPELLUHW KOH(AUKTK
Kafe WTo LMBUNHOTO HaceneHWe e XpTBa. BakBaTa reononntuuka cutyaumja e cnefieHa
0/} Pa3BOjOT Ha CBeCTa fla Ce HampaBK HEeLITO MOBEKE OKOMY MPUHLMMOT HA XYMaHOCT -
CBECHOCT 3a YOBEKOBWTE MpaBa ¥ CTaHAapAuTe 3a YOBEKOBM MNpaBa KoM cTaHaa npegmeT
Ha mMefyHapoaHa rpmxa. lMa Taka 1 npawamweTo WTo Tpeba ga Hanpasu mMefyHapoAHaTa
3aefHMLA aKo OBMe MpaBa ce MpekplieHn?! Kou cpegctsa W ce JOCTanHU Ha MeryHa-
pojHaTa 3aefjHMLA BO Y6NaXyBareTO Ha BakBUTE CypOBM cuTyaumm? OTTyKa, YOBEKO-
BWTE NpaBa MHWLMpaaT OnpaBAaHn o4veKyBatba Aeka MefyHapoaHaTa 3aefHuua Tpeba fa
JejCcTBYBa BO 3alUTWTa Ha PAHNMBOTO HacefleHMe Kora Toa Hace/eHne CTaHyBa XpTBa Ha
3noynoTpe6a Ha YOBEKOBMTE MpaBa Of CTpaHa Ha COMCTBEHaTa Bfafa, UM Kora Apxa-
BaTa He MOXXE WK He caka Aa CU v 3alTuTh LuBunuTe. Mosen6ata Ha OH ja 3a6paHy-
Ba yrncyrpebara Ha cuna BO MefyHapogHMTE O4HOCK OCBEH BO CMTyauuu Kage LITO yno-
TpebaTa Ha cuna e onacTeHa og CoBeToT 3a 6e36egHocT Ha OH npw ofpeaeHa 3akaHa
3a MMPOT, HEMo4NTYBabe Ha MUPOT MK aKT Ha arpecuja. CornacHo co 'naBa 7, MOXHO-
CTa 3a XyMaHWTapHa WHTepBEHLMja e 4eCTO KOPUCTEHa Of ApXKaBuUTe CO LieN 4a ce onpas-
[la BOeHaTa MHTepBeHLMja BO OTCYCTBO Ha 0f06peHne o4 CoBeToT 3a 6e36efHOCT Ha OH.

XyMaHWTapHUTe MHTEPBEHLMM Ce aKTUBHOCT Koja ce cnyuun no CTyzeHarta Boj-
Ha - Mepuog Bo Koj 6ea peTkocT. CTyfeHaTa BOjHa ja AMKTMpalle MefyHapogHaTa noiu-
Tuka. Fonemute cunn, 06MayBajKn ce Aa HaTeXHaT eAHu BPp3 Apyru, 6ea NpUAMYHO Ha-
nperHaTu Bo CO3.aBarbeT0 MacoBHU cunn. BakeuTe cunm 6ea BKIy4YeHW BO KOHDAUTUTE
BO TPETUOT CBET CO Uen fa ce 3alTuTat UMHTEPeCnUTe Ha HUBHUTE YNEHKU-KNNEHTU -
WM, Nak, fa ce nonpeyat MHTEPECUTE Ha HWBHWTE NPOTWUBHWLM. BakBMOT TUN UHTEp-
BEHLMOHM3aM CaMo 1 BMOLUK MOCTOeUYKNUTe KOHDIMKTU. Kako apyra npuurHa Moxe fa
Cce CMOMeHe U Toa AieKa He NOoCTOoeN JOBOJIHO jaBEH NPUTUCOK 3a rofieMuUTe CUAK Aa npe-
3eMaT HELTO CO LWTO 61 ro 3anpene KOHMANKTOT BO TPETMOT CBET. CBETOT OGMT MPUHY-
[leH fa rv Hab/byayBa BaKBUTE KOH(IMKTY 1 ApXKaBUTe BO KOW KOHMIMKTUTE Ce BOAeNe
KaKo COCTaBeH fefn Ha efjHa noronema 6muTka nomery MctokoT u 3anagot. MpuToa, BO
BaKBMTE KOH(IMKTU YOBEKOBMTE MpaBa 6Une MacOBHO XXPTBYBaHM BO KOPWUCT Ha Hauu-
OHanHata 6e36eaHOCT. BroKoBcKaTa NOAENEHOCT Ha CBETOT ja OHEBO3MOXYyBana mefy-
HapofHaTa copaboTka Aa M NMoTUCHE KOH(IMKTUTE BO TPETMOT CBET W/Wnu oapefeHu
LpXkaBn fa 6uaat KasHeTW 3aToa WTo ro 6nokmpane CoBeToT 3a 6e36egHocT Ha OH.
JleranHocTa Ha NpucKUIHaTa BOEHa MHTEPBEHLMja BO XyMaHMTapHa Kpusa 6uia nosp3a-
Ha co of06peHne of CoBeToT 3a 6e36efHOCT HKU3 nocebHa pesonyumja. MPUHLKUNIOT Ha
[OHecyBawe Of/lyKM e TakoB LUTO Koja 6Wo 3emja-usieHKa 0f MOCTojaHUTe MeT MOXe
[la CTaBM BeTO Ha pesonyummTe Ha CoBeTOT 3a 6e3beaHocT Ha OH. BakeaTa mocTase-
HOCT 1 nogenbaTa Ha NOCTOjaHMTE MET 3eMjU-UNNEHKN pe3yaTupane co BKYnHo 279 BeTa
BO TeKOT Ha Uenata CTyaeHa BojHa (Papen 2009, 314).
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Co 3aBpLuyBameTo Ha CTyfeHaTa BOjHa, A0jAe 4O PaAWKanHO 3rofemMyBatbe Ha
6pojoT 1 OMNCeroT Ha BOEHUTE MHTEPEBEHLMM KOW ce Mpe3eMeHn of cunuTte Ha OOH.
BakBaTa coCTOj6a e Mo3HaTa Kako HOB MHTepBeHLMOHM3aM. [lapanenHo co Toa 6un u
3HauWTesNHO 3ronemeH GyLeToT Ha OOH 3a MMPOBHM MUCUW. BO pamkuTe Ha BakBuTe
(MHAHCUCKWM apaHXMaHW 6una co3fafieHa MOXHOCT M 3a XyMaHWTapHUTE WMHTEepPBEH-
UMW, BakBnTe MOXHOCTW 6une nocneanua, Mefy ApyroTo, ¥ Ha norosiemMata copaboTka
B0 CoBeToT 3a 6e36egHOCT Ha OOH, noBp3aHo co ocnobogyBake Ha BOeHaTa Cuia 0f,
CTyfeHaTa BOjHa M HEj3MHO HAco4yBarbe KOH MWPOBHW aKTMBHOCTW. [MOKOHKPETHO,
MHULMjaTUBUTE 33 XyMaHUTapPHUTE MHTEPBEHL MM Ce MojaBune NPEKY jaBHUOT NPUTUCOK
Ha 3anagHWTe Bnagu Aa ce Npe3eme HeLTO BO OfHOC Ha CTPafjareTo Ha LMBUAUTE BO
pacnagHaTuTe W HeCTaBWUHU ApPXKaBM.

3awiTuTata Ha YOBEKOBMTE MpaBa CTaHyBa 3aefHMYKa OLrOBOPHOCT Ha ApXa-
BaTa W Ha MefyHapofHaTa 3aegHuua. CornacHo co MefyHapoAHOTO Mpaso, ApKaBaTta €
MPMMapHO 3af0/hKeHa 3a 3awTuTa Ha MHAMBMAYUTE Ha HejsMHaTa TepuTopuja, a oAro-
BOPHOCTa Ha MefyHapofHaTa 3aefjHuLa 3a NPeBeHLMja WM KasHyBare Ha MpeKpLuuTe-
NNTe Ha YOBEKOBWTE NpaBa foafa 40 M3pa3 eAMHCTBEHO Kora Ke 3aTau OArOBOPHOCTA Ha
[pxaBaTa. Bo camMmoT KOpeH Ha 3arpvkeHocTa 3a NeraHocTa Ha XyMaHUTapHUTe WH-
TEePBEHLMK € MpaLlaeTo Kako Aa ce u3banaHcupaaT Ha HajKOHCTPYKTUBEH HauuH 3ana-
[eHnTe ofHOCK MoMmefy a) HopMaTa 3a HeWHTEepPBEHMpakbe U COOABETHO HeynoTpebarta
Ha cuna v 6) MefyHapogHata npeBeHLMja Ha MaCOBHO U CMCTEMATCKO KpLUere Ha YoBe-
KoBuTe npasa.lOTTyka 1 NoTpe6aTa Aa Ce pacBeTnaT W3BECHU MOPa/HW U MOMUTUYKM
acrnekTn NoBp3aHK CO XYMaHUTapPHUTE UHTEPBEHLMMN.

1. OnwWTO refMLLITE 33 UHTEPBEHLUNTE: ANXOTOMMU]jA

B0 KOHTEKCT Ha He/neranHocTa Ha MHTepPBEHLMWTE, Kora ce 360pyBa 3a BUAO-
BUTE WHTEPBEHLMW, Ce HaMeTHYBa MpallarbeTo 3a aCMMEeTPUYHOCTa Ha BOeHaTa Haf-
(MOK) Ha 3amafioT COrnacHoO CO HenpeABWANMBUTE CUTyauun U Lenn. Bo Taa cmucna,
noCcToM pasnnka nomery HameTHYyBatbe Ha NpaBuna Kafe WTO CUTe ApXKaBu Mopa fAa ce
oAHecyBaaT cropef, npasniaTa Ha CTabWIHO, LMBUAN3UPAHO W NpaBefHO MefyHapoaHO
OMWTECTBO; M NOAAPLIKA HAa CTabuiHocTa Kafe LITo e NoTpebHo Aa ce CnpoBeje pes
BO HEKOj HecTabwuneH gen of cBeToT. Bo BTOpMOT ciy4aj e HeomxofHa copaboTka co
NOKaNHWTE MOAUTUYKI CUIN 3a Aa Ce CMUPAT HUBHWUTE OAHOCK U fia Ce CO34afaT YCnoBu
3a KOHCTPYKTUBHA aKTMBHOCT, Ma 3aToa onepauumTe Mopa Aa ce 13BefyBaaT BO corfiac-
HOCT CO 3acerHaTuTe cTpaHW. Taka, onepaLuuTe 3a TPaAULMOHANHO OAPXKYBatbe Ha MU-
pOT Ce BO3MOXHW 06MYHO MO BOCMOCTaBYBakeTO MpumMupje. CNpoTMBHO Ha OBUE, Kaj
MPBMOT TN onepayun (3a HaMeTHYBare NpaBuna) 61 MOXeno Aa Aojae U A0 KpLuetbe
Ha M3BECHW MefyHapoLHM HOpPMM Cé CO Len ynoTpeba Ha cuia UaM 3akaHa 3a Hej3uHa
ynoTtpe6a 3a Aa ce Kopurupa nsBecHa ,,Henpasfatl HameTHYBaweTO MpaBuna MoXe Aa
Ce jaBM BO ABE OCHOBHM (hOpMU: MPBO, OfBPaKatbe Off BOOPYXXEH Hanafg v BpaKarbe 0f
CEKakOB HanpefoK KOj e HampaBeH BO OMepauuvja Ha arpecuja; ¥ BTOPO, HAMETHYBake

1Bugamn ro uneHoT 42 koj ro asTopmsnpa CoeToT 3a 6e36egHocT Ha OH fga ynotpebu cuna 3a
O/iP>KyBatbe VM MOBTOPHO BOCMOCTaBYBatbe Ha MefyHapoAHNOT Mup 1 6e36eaHOCT.
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HOPMM BO KOPUCT Ha XPTBWTE Kora ce paboTu 3a cuTyauuja Ha 3arposyBarbe Ha Man-
LIMHCTBA 1 YOBEKOBU MpaBa 0f CTPaHa Ha PENpecuBHU PEXUMM.

Ho, 1 nokpaj Boo4eHaTa pa3fnkKa Ha fBaTa HaulHa Ha acMMeTpUYHa NpUMeHa
Ha BOeHaTa MOK M3pa3eHa HW3 UHTEePBEHLMMUTE, CenaK, JOCerallH1Te NCKYCTBa MOKaXY-
BaaT [ieKa [jBeTe MeTOAM Ce TECHO MOBP3aHU, MaKo He MefyceGHO YC/OBEHM 3aToa LITO
MoBp3aHocTa e efHoHacouHa. OfHOCHO, TELLKO e [a Ce HaMeTHyBaaT npasuna 6e3 nog-
ApLKa Ha CTaGUIHOCTA UMW, MOUHAKY KaXaHo, He e TONMKY NIeCHO MHTEPBEHTOT fa ce
“3BMIeYe 04 NOCMeANLMTE Ha MHTepBeHLUMjaTa. IMeHo, MellaweTo ofHaaBop, 6e3 063up
Ha Toa Janu LenTa e HameTHyBatbe MpaBuna 3a BOAeHEe Ha KOH(IUKTOT, HamanyBatbe
Ha CTPafareTo WM Nnomararbe Ha efHa Of, CTPaHWTe, CEKOrall Ke BAMjae BP3 paMHOTe-
)KaTa Ha MOKTa. 0 3aBpLUYBateTO Ha MHTEPBEHLMjaTa, MOBTOPHO JOMUHAHTHW Urpaqn
CTaHyBaaT /IOKa/IHATE (hakTopu. VHTepBeHLUMjaTa 3a HaMeTHyBatbe NpaBW/ia CTaHyBa
CamMo COCTaBEH fleN Ha efleH MOLUMPOK MPOLLEC BO KOj ynoraTa Ha cunarta ce JBUXKW Of
npucuna o co3faBatbe NOAUTMYKA NOAJPLLKA.

2. OnpasfyBame 3a XyMaHUTapHa NHTepBeHUuja

2.1 Hemellate BO BHATpeLLIHUTE paboTu

MpUHLMNOT Ha HemeLlake BO BHATPELLHMTE paboTu e JONrOTPaeH 1 OCHOBEH
NPYHLMN Ha MefyHapoAHOTO 06uuyajHO nMpaBo. Toj Npowm3feryBa of MPaBoOTO Ha Cekoja
[p>KaBa 3a CyBEPEHUTET, TepUTOPUjaneH UHTErPUTET U NOAUTUYKA HE3aBUCHOCT, LUTO €,
BCYLLHOCT, OCHOBHWMOT MPWHLMMN Ha MefyHapoAHOTO npaBo. O6MYajHNOT MPUHLMM Ha
HeMellakwe Ce OAHecyBa Ha Mefyap)xaBHuTe penaumu. LLITo ce ogHecyBa 0 UHTEPBEH-
umjata o CTpaHa Ha opraHuTe Ha OH, AeNyMHO CAMYEeH NPUHLMM € NOCTaBeH BO Y/eH
2 (7) op Mosenbata Ha OH Kako OCHOBEH MpUHUMN Ha OpraHusauujata. Cnopep OBOj
ufeH, ,HULWITO COAPXKaHO BO Mpe3eHTMpaHaTta Mosenba He MOXe Aa rn osnactm Obegu-
HeTWTEe HauuM Aa ce MellaaT BO paboTMTe KOM Ce CYLUTUHCKM 3a JoMallHaTa Haf/1IeXKHOCT
Ha cekoja Ap>KaBa, HLWY Ke 6apa o YfeHKUTe ga rv nogaoxar TakBuTe npallakba Ha pas-
peLLyBake COrnacHo co ceralHata Noeen6a; HO, 0BOj MPMHLMM HEMa Aaja Monpeyn npu-
MeHaTa Ha MepkuTe corflacHo co Mnasa VI* (United Nations Charter, Art 2 (7)).

Cropef, 06M4ajHNOT MPUHLMMA 32 HEMHTEPBEHMpatbe, WHTEPBEHLMjaTa 3HAuUM
HaCW/IHO, AMKTAaTOPCKO WU APYro KOep3VBHO Melliake CO Lien Aa Ce UKW LpXaBaTa BO
KOja ce MHTepBEHMPa 0 KOHTponata Bp3 ogpeaeHn pabotn (Jennings and Watts, 1992,
430). Cute apyrv (opMM Ha Mellatbe BO BHaTpPeLIHWTe paboTu Ha Apyra f[p)asa He
npeTcTaByBaaT MHTEPBEHLMja BO MpaBHa CMuca. 3akaHaTa uav ynotpebarta Ha cuna e
KnacuyHa opma Ha UHTepBeHUuWja - 6e3 ornej fanu e AVPEKTHa BOEHa akuuja uan e
WHAMPEKTHA (hopMa Ha MoAgpuika Ha cybep3avja uAM TEPOPUCTUYUKM aKTMBHOCTU BO
Apyra gpxasa. Ho, ypy 1 eKOHOMCKUTE CaHKUMU M MOANTUYKMTE MEPKM MOXaT fa ce
CMeTaar 3a MHTepBeHLMja LOKONKY MMaaT NPUHYAEH edekT.

Cenak, MHOTY o[, 06/1MLMTe Ha MeLLake BO BHaTpeLLHNTe paboTun Ha apyra ap-
)KaBa He MpeTCTaByBaaT MHTEPBEHLMjA U Ce NeraiHK Nako ce 0fHecyBaaT Ha paboTu Of
JOMallHa HagfeXxHocT. KputuumsmoT, AMNIOMATCKATE W eKOHOMCKWUTE CaHKUMM He
MOXaT fa 6uaat MHTepBeHUMja 6MAejKM HemaaT AWPEKTEH NPUHYAEH eeKT Mako ce
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NpMMeHyBaaT 3a Aa OcTBapaT MPUTWUCOK BP3 Le/HAaTa Ap)KaBa. [pxaBuTe MoXat fAa
06e36eaT UTHA XyMaHWTapHa MOMOLL 3a LMBWUIHOTO HacesieHme 6e3 COrlacHOCT Ha He-
roeata Bnaga. Cnopes MefyHapogHWOT Cyj Ha npaBjaTa, BakBaTa MOMOLL He € Chpo-
TMBHa Ha 3abpaHaTa 3a MHTepBeHLMja, JOKO/KY € BO KOHTEKCT Ha uenmTe Ha MefyHa-
POAHMOT LpPBEH KPCT U € focTaBeHa 6e3 AUCKPUMMHALMjA O CUTE HA KOW MM e NoTpe6-
Ha. [JOKONKY XyMaHWTapHaTa UTHa nomoll e 06e3befeHa Of HeBnagMHa opraHusauuja,
Taa He Ce CMeTa, UCTO Taka, 3a MHTepBeHUMja, Onaejkn eAMHCTBEHO aKTWUTe LUTO UM Cce
npunuyBsaaT Ha ApXaBuTe WAN BNaAWHWTE OpraHu3auMy MoXKaT fa ce cmeTaar 3a
KpLUeHe Ha 06MYAjHNOT NPUHLMN 33 HEUHTEPBEHLM]A.

2.2. OfpefyBare fjoMallHa HaA1eXXHOCT Ha Ap)KaBuTe

YTBpAYyBatbeTo JOMalliHa HAfANeXHOCT Ha ApXKaBuTe e 04 0cobeHa BaXKHOCT 3a
OH. BoobuyaeHo, NOBEKETO HEBOEHM CaHKLMM Mpe3eMeHn 0f ApXaBuUTe He ce cMeTaar
3a UHTepBeHuMja. LLITo ce opHecyBa 3a Tenata Ha OH, fOKONKY NP06/1eMOT € CyLITUH-
CKV BO pamMKuTe Ha AoMallHaTa HaA/IeXXHOCT Ha oApedeHa Apxasa, Toraw OH Hemaar
npaBo Ja Cce MeLlaaT 0CBEH BO UCK/YYOK JOKONKY KOHKPEeTHaTa CuTyaluja npeTcTaByBa
3aKaHa 3a MUpOT cornacHo co Mnaea 7 of MNMosen6ata Ha OOH. ObnacTute Kou Tpaau-
LIMOHa/THO Ce CMeTaaT 3a AoMalliHa HaAneXHOCT r1 ondakaar yCTaBHNOT MOPefoK, Mno-
NUTUYKNOT, E€KOHOMCKMOT, OMLUTECTBEHWOT W KYNTYPHUOT cucTeM. MefyHapogHuoT
Cy[, Ha npaBgata ro 6paHn BakBOTO riefuwTe Bo naparpadoT 205 cnopef Koj 3abpaHe-
TaTa MHTepBeHLUMja e OHaa Koja 3acera BO Mpallaka 3a KoM Ha Cekoja Ap>kasa U € [03B0-
NEHO crnopef, NPUHLMNOT Ha CyBepeHuTeT Aa oA4/ydyBa cfobofHO 3a U360poT Ha nosm-
TUYKMOT, EKOHOMCKWOT, ONLUTECTBEHWNOT U KYNTYPHUOT CUCTEM, KaKo U 3a KPempameTo
Ha HagBopewHata noantuka (ICJ Reports 1986, para. 205).

Ho, HMTY NOMMOT Ha JoMallHa HafneXHOCT He e MOTMNOMHO jaceH 6uaejku 3a-
BUCK Off pa3BojoT Ha MeryHapoAHOTO Mpaso. [lpXaBuTe-uneHkn mMoxaTt fa bupaT nog-
NIOXKHW Ha MefyHapoaHun 06BPCKM N0 Koj 6110 npeaMeT, na Taka He MOCToM 06/1acT Koja
61 6una eKCckNy3MBHO MPaBO Ha BHATPeLLHaTa Haf/IeXHOCT Ha Apxasata. [lypu u 06-
NnacTuTe KOW TpaguLMOHANHO Ce CMeTaHu 3a [JoMallHa Haf/1eXXHOCT Ha ApXasaTa Mo-
XKaT fa cTaHaT npeaMeT Ha NerMTUMHa 3arpyXXeHoCT Ha MefyHapoAHaTa 3aefHuLa npe-
Ky pa3BojoT Ha MefyHapOAHOTO MpaBo Koj ce oABuBa yLTe of 1945 kora ce pabotu 3a
4OBEKOBMTE Mpasa. TpaauLumMoHaeH YC/oB 3a MocTaByBamwe Ha OfpefeHa 06nacT Hag-
BOP Of} EKCK/Ty3MBHaTa JOMalllHa HaANeXHOCT Ha Ap>KaBaTta e MoCToeweTo MefyHapos-
Ha o6Bpcka. OTTyKa, 06/1aCT KOja He e NpegMeT Ha MefyHapofHOTO MpaBo OCTaHyBa fa
6uie BO AomallHaTa HaL/eXHOCT Ha fpXxasaTa, fofeKa 061acT Koja e perynupaHa co
npasunata Ha MefyHapoAHWTe JOrOBOPU KOH KOW [p)aBaTa napTuumnupa npectaHyBa
fa buge nojd eKckNysnBHA HaANEXHOCT Ha Taa Apxxasa. Ho, Aypu v ako gpxxasata He e
YUYECHUK BO OApPeAeHNOT JOroBOp, MPeAMETOT U MOKpaj Toa He npunafa Ha HejanHaTa
JOMallHa HagneXHOCT LOKOMKY Toj AOroBOP KOAM(MLMpa Uan ce pasBui BO HOpMa Ha
06uyajHO MefyHapoaHO npaso.
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3. PasjacHyBatbe Ha NOMUTMYKM W NIEra/IHN acnekTU Ha XyMaHWTapHUTe WHTep-
BEHL MU

MpawareTo 3a NeranHoCcTa Ha XyMaHWTapHaTa UHTepBeHLMja ocTaHa aa buae
HepeLUEHO Mnpallare BO 4OMEHOT Ha HafBOpeLUHaTa NoaMTMKa, 0CO6EHO MO MHTEPBEH-
unjata Ha HATO Bo Cojy3Ha Peny6nuka Jyrocnasmuja Bo 1999 roguHa, 3aToa LUTO ro
HarfacyBa pacyeKopoT MoMery MPWHUMNOT Ha APXXaBHWOT CYBEPEHUTET (KOj e OCHOB-
HWMOT €TON6 Ha cucTeMoT Ha OH 1 mefyHapoAaHOTO MpaBo) M NPOMEHAUBUTE MefyHa-
pOAHM HOpPMM MOBP3aHM CO YOBEKOBUTE MpaBa. VICTO Taka, Toa e Mpallakbe Koe pasro-
pyBa HOPMaTMBHWM M emMnMpuUCKK febaTn OKOMy feranHocTa, etmkara 3a ynortpe6a Ha
BOEHa Cu/la Kako OAr0BOP Ha MpekpLlyBarwe Ha YOBEKOBMTE Mpasa, OKONy YC/oBUTe 3a
CNpoBeAyBate Ha WHTEpBEHLMjaTa, OKOAY WAEHTUTETOT Ha CYy6jeKTOT Ha HEj3MHOTO
cnposefyBawe 1 eheKTUTe 0f Hea.

XyMaHWTapHaTa UHTEpPBEHLMja e HAacOYeHa KOH ABe Lenu: 06e3beflyBare UTHa
MoMOLU 1 3alTUTa Ha OCHOBHWTE 4Y0BEKOBU npaBa. Kora Boo6muaeHo ce ynotpebysa
TEPMUHOT XyMaHUTapHa MHTEPBEHLMja, TOj Ce MOBP3yBa CO MPUCUITHA BOEHA UHTEPBEH-
Lvja BO YCNOBU Ha XyMaHMTapHa Kpu3a. Ho, XymaHuTapHaTa MHTepBEHLMja HeMa CeKo-
raw BoeHa (popma 3aToa LUTO YeCcTonaTu BKAy4yBa UTHa MOMOLU BO BUJ Ha napw, NeKo-
BW, XpaHa M eKCcrnepTusa, Kako M NpoMoLMja Ha YOBEKOBM Npasa Npeky Aunnomarunja u
CaHKumu. BOEHMOT TMN XymaHWTapHa UHTepPBEHLMja e NOTpe6eH caMo BO ApXKaBu Kou ce
3apo6eHN BO MOCTOEYKM KOHGIMKT KOj M 3arpo3yBa Onepauuute 3a XymaHWTapHa no-
MOLL WSIM BO ApXKaBW BO KOWM MOCTOM MAacoBHO 3/10yrnoTpebyBatbe Ha YOBEKOBMTE MNpasa.
Bo Taa cmucna, UHTEPBEHTHWUTE CUM CO HUBHUTE aKTMBHOCTU Ce TWe Kou Tpeba Ja cos-
[ianat 4yyBCTBO Ha 6e36e4HOCT BO 3arpo3eHara ApkaBa U CrpevyBarbe Ha KOH(IMKTOT.

XyMaHuTapHaTa MHTepBeHUMja e aeuHMpaHa Kako cocTojba Ha ynotpeba Ha
BOEHa cufia NPOTMB efHa Ap>KaBa Kafe LUTO ouLMjanHo LeknapupaHaTta Len Ha BoeHa-
Ta aKlMja e 3aBpLUYBatbe Ha MPEKpPLIYBate Ha YOBEKOBUTE NpaBa LUTO € NPUUUHETO Of
CTpaHa Ha ApXXaBaTa NPOTMB KOja MHTepBeHUMjaTa e HacodeHa. (Maijanovic, 2011). Ho,
BakBaTa JedMHMLMja MOXEBM e NpeTecHa 3aToa LUTO M UCKNyYyBa HEBOEHWUTE (HOpMM
Ha WHTEpPBEeHLMja KaKo LITO Cce XyMaHMTapHaTa noMoLl 1 MefyHapogHWTe caHKuun. Bo
MOLIMPOKOTO ChaKate, XyMaHUTapHaTa MHTePBEHLMja 61 TpeGano Aa ondaTn HeHacw-
HW MeToAW, OAHOCHO UHTEpBEHLMja 6e3 ynoTpeba Ha BOeHa cuia 3a Aa Ce 0fIeCHU Ma-
COBHO CTpafiake Ha nonynaumja BO paMKUTE Ha rpaHuLMTe Ha cyBepeHa apxxasa (Schef-
fer, 1992). BoonwTeHo, Taa e chaTeHa Kako Koep3vBHa akUuja 0f CTpaHa Ha Ap)asu
KOW NpuMeHyBaaT ynoTpe6a Ha BOOpPY>XeHa CUia BO Apyra Ap)aBa 6e3 COrflaCHOCT Of
BflafaTa Ha 3eMjaTa BO KOja Ce MHTepBeHMpa, co nnn 6e3 ogobpeHme Ha CoBeTOT 3a 6e3-
6efHOCT Ha Ob6eauHeTUTE HaumK, CO Len fa ce 3anpe 6pyTasHOTO U MacOBHO KpLUEHE
Ha YOBEKOBWTE MpaBa WM Ha MefyHapoAHWOT XyMaHWTapeH 3akoH. , Taa e UHTepBeH-
LMja BO BHaTpeLHMTe paboTn Ha ogpedeHa ap>kasa CO Lien 3aliTuTa Ha 6e3begHoCTa
6narococtojb6a Ha HejsuHUTEe rparfaHn. XyMaHUTapHaTa UHTepPBeHUMja He npeTcTaByBa
arpecvja npoTuB Apyra fp)aea, WM, MaK, CO XyMaHWTapHaTa WHTepBeHLMja He ce
aHeKTMpa HeKoj HejsuH aen. OBaa MHTepBEHLMja e 03BONeHa €O UneH 2 cTaB 4 of Mo-
BenbaTta Ha ObeaMHeTUTe HauMKW, U Toa BO C/y4aj ako CnocobHOCTa 3a NpuHyaa Ha Co-
BETOT 3a 6e36efHOCT e 06e3BpeAHeTa CO BETO Of] CTPaHa Ha HeKoja o4 ronemuTe cuam®
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(Mitrevska 2010, 160). Op neranHa rnegHa nepcrektusa, MNMosen6ata Ha OH Bo 1945
McLUpTyBa jacHa IMHMja BO BpCKa CO fjo/nrarta AucKycuja 3a ynotpeba Ha cuna v cneg-
CTBEHO 3a MpallareTo Ha XymaHWTapHaTa MHTepBeHUMja. OCHOBHOTO MpaBuIo Ha Me-
fyHapogHOTO NpaBo 3a 3abpaHaTta 3a 3akaHa uaM ynoTtpeba Ha cunia BO MefyHapoaHuTe
0[lHOCK € nocTaBeHO BO uneH 2 (4) og Mosenb6ata Ha OH: ,,CuTe UYNEHKN BO HUBHUTE
MefyHapoaHW O4HOCK Ke ce BO3APXKYBaaT 0f 3aKkaHa 3a ynoTtpeba wnv ynotpeba Ha cuna
NPOTWUB TEPUTOPWjaIHNOT UHTETPUTET WM NONUTUYKATA HE3aBUCHOCT Ha Koja 6uno ap-
XaBa, WY Ha Koj 61no Apyr HAYMH BO HECOTNIACHOCT CO LenuTe Ha ObeanHeTuTe Haummn®.

,,COBPEMEHOTO MefyHapoAHO MpaBO € TEKOBHO HECMOCO6OHO fAa faje O0AroBop
Ha MpawakeTo 3a Toa Aanv HeogobpeHaTa BOeHa MHTEPBEHLMja 3a XyMaHUTapHa no-
Mol e He3akoHcka™ (Harhoff, 2001). Toa e nopafu WTO Mperno3HaBaweTo Ha noTpeba-
Ta Of 3alTMTa Ha OCHOBHMTE YOBEKOBM MpaBa Kako Mpo6siemM Ha MefyHapogHa rpmxa
KaKo of MefyHapoAHOTO XyMaHUTapHO MpaBo, Taka ¥ Of NpaBoOTO Ha YOBEKOBW MpaBa e
[OBOMHO Aa 06e36e4u MopasHa UCNPaBHOCT, Na Aypy 1 MopanHa 06BpcKa Aa ce UHTep-
BEHMpa BO COCTOj6a Ha BHaTpeLUeH KOHMMKT, MaKo MOXe fa 6uge uneranHo 6e3 ogo6-
peHune Ha CoBeToT 3a 6e36efHOCT Ha OH. 3a NnpemMucnyBakeTO OKOMY NeranHocTa U Mo-
pasHUTE acnekTy Ha XyMaHuWTapHaTa MHTepBEHLMja MPUAOHeCYBaaT HeraTuBHUTE edek-
TW WITO Npon3neryBaat of (DakToT [eka 3a CTpaHaTa MHTEPBEHT, BOeHaTa MHTEPBEHLMja
CTaHyBa efieH BMA NPECTMX, Kaje LITO cTpaHaTa MHTEPBEHT Mopa Aa buge cnocobHa co
KpeambunuTeT Aa npornacy BoeH Tpuymd. Braejku e peumcy HeBO3MOXHO fa ce OTmno-
BMKa BOEHa aKumja, 0TKaKOo efiHall ce oAurpana MHTepBeHLUMjaTa NoBeKe HeMa HUKaKOoB
NOTTMK 3a HamnajHaTaTa CTpaHa fa ro Kopurvpa CBOETO OfHecyBake KOe, HaBOLHO, €
npuynHa 3a MHTepBeHumjaTa. OTKaKO HaJBOPeLLHATa CTpaHa efHall Ke ja NoYHe BOeHa-
Ta akuymja nam HenoBpaTHO Ke Ce MOCBETU Ha Hea, CTaHyBa 3Ha4yajHo 3a Hea ja 06e36ean
jaBHa moAApLUKa ¥ fa ja NpuKaXe HeOMXOAHOCTa Of MHTepBeHUwujaTa. MNMa Taka, He no-
CTOM BMUCTMHCKM MOTTUK [ja Ce [iejcTBYBa BO NpaBeL, Ha ONECHYBakbe Ha KPLUEHETo Ha
4YOBEKOBMTE MpaBa, TyKy, HanpoTWB, MHTEPEeCOT e fAa ce co3jasaaT. VIHTepBeHTHaTa
CTpaHa He 61 ce BOyMenia ako e NOTPebHO 1 camaTa Aa M3BpLUM OfPeAeHN KpUMUHAN-
HW Aena JOKONKY OLeHM AeKa Co Toa Ke HanpaBu LefIMTe Ha HejsuHaTa MHTepBeHUMja ga
6vpat nonpudgarameu. Bo Taa Hacoka, CO L Aa r'M MUHUMK3MPA MOCNeAnLuTe LWTOo
npousneryeaar of 3n10ynoTpebaTa Ha YOBEKOBMTE MpaBa Koja Taa Ke ja Hampasu, CTpa-
HaTa MHTepBEHT Ke ce obumie fa NMOCTUrHe copaboTka co MeAMyMUTE CO Hamepa Aa ce
KOHTPOAMpa NPOTOKOT Ha MH(OpMaLMmn 1 ga ce oupHat nyfeTo npunagHuuy Ha rpyna-
Ta NPOTMB KOja Ce BPLUM MHTEPBEHLMjaTa, CO LUTO Ke Ce Hamann CMOCO6HOCTa Ha jaBHO-
CTa 3a CoXaslyBare U CUMNaTUM KOH NTYFeTo Kou Ke 61aaT XXPTBU Ha CUINTE Ha MHTep-
BeHLujaTa.

OTTyKa ¥ BO KOHTEKCT Ha AUXOTOMMjaTa HU3 NpM3Ma Ha MHTepBeHUMjaTa Koja
Gellie N3HeceHa BO NpeTXoAHaTa rnaea, 3abenexxaHo 6uno gebaTvparbe 3a [Be Nepcnek-
TUBW: UHTEPBEHLUCKM ONTUMW3aM HAcMpoTW UHTEPBEHLMUCKW MecUMU3am. VHTepBeH-
LMCKMOT MecuMm3am e BepyBake AeKa MOXe [a Ce HarpaBu MasKy Kora ce pabotum 3a
crnpeyyBake Ha XyMaHWTapHN KaTacTpotu AOKONKY He MOCTOM COrflaCHOCT M copaboT-
Ka nomery HajronemuTte 3acerHaTu CTpaHW; OJHOCHO HMLUTO Hema Aa MOXe ja ce noc-
TUTHe aKo CU/INTE KOM o HOocaT MUPOT ja oT(pnaaT MOXHOCTa [ja ce Jorosopar 3aef-
HWYKW. CnNpOTMBHO, WHTEPBEHLMCKNOT ONTUMU3aM € BepyBare [eka MefyHapofHata
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3aefiHMLA MOXe Hacuna fa rv 06HOBM MagHaTWTe ApXKasu W Aa rm peopmmpa OHue
LITO 6Me OMYCTOLIEHN CO BOjHA; NPW LUTO, TyKa OMNEepaTVBHUOT YCMNexX 3aBUCK 0f, MOX-
HOCTa fla Ce MOCTUrHe COrMacHoOCT nomefy BMellaHWTe CTpaHW. Taka, Ha npumep, WH-
TEPBEHLMCKMOT onTumusam rm Hasen OH fa noyHaT HeBHMMaTENHO ambuLMOo3Ha one-
paumja HacoyeHa KOH pasopy)KyBarwe Ha Comanuja v peKoOHCTpYKLMja Ha comanunckata
Braga, fjofeka MHTePBEHLMCKUOT necummnsam rn Hatepas OH ga He npesemar HULITO
3a Aa ro cnpeyar reHouunaoT Bo PyaHaa (Papen 2009, 319). HeycnexoT Ha MefyHapoa-
HaTa 3aefjHuLa BO PyaHpa 6eLle fenyMHO 3ac/yra Ha HeocTaToKOT Ha MoAUTUYKa BOSI-
ja Bo CoBeToT Ha 6e3begHocT Ha OH, ocobeHo nNomery NeTTe MOCTOjaHU Y/EHKU, MpK
LUTO NOpasuTeNHUTE MOCNeAWUM T MPEeTPpre Hace/leHWeTo Ha Taa gpxasa. OBa Gelue
TOKMY Mopafn NOCTOeHETO pasfMyHN BUAYBaka 3a 0NpasAyBareTo 3a UHTepBeHUMjaTa
Toraul, flofieka BO UCTO BpeMe KOHLIENTOT Ha NPOMOPLUOHAIHOCT Ha peakuujarta, UCTO
Taka, 6un nowo aeuHUpaH.

3aKnyyok

HecoMHeHO Aeka BOeHaTa aKuuja OTCEKOrawl ce CMeTana Kako KpajHa Mepka
Ha KpajHa Hy)ja. Ho, BoeHaTa akumja CTaHyBa HeM3bexXHa BO CUTyaluja Kora ApXKaBu-
Te ja 3aHemMapyBaaT HMBHaTa NpyMMapHa OfroBOpHOCT (nopagy HeMoAroTBEHOCT UKW He-
CNoco6HOCT) ethMKacHO fa rn 3aWwTuTaT CBOMTE rpafaHn Uan, nak, Kora gpXkaBaTa CTa-
HyBa M3BPLUUTEN HA 0ApedeHN KPMBMYHM fdena. [eb6aTarta 3a XyMaHUTapHa WHTEPBEH-
LMja e NPMINYHO CTapa Mako Hej3uHaTa peatmpmaliuja ce Cayym BO BTOpaTa NMonoBUHa
Ha 1990-TUTe rofMHK, KaKo Pe3ynTaT Ha 3rofeMyBateTO Ha 6P0jOT Ha BHATPELIHWU KOH-
(hIMKTN BO Pa3fMYHM [eNoBK Ha CBETOT, CO LUTO Ce CO34aje rosema XymaHuTapHa ipa-
reavja sa uMBuaM, AOAEKa BO MCTO BPeMe MefyHapojHaTa 3aeAHuua, NpBeHCTBeHO Obe-
AVHETUTE HaLWW, He ycrea BO MHOTY NPUAKMKX CEPUO3HO fla UM NPUCTany Ha YOBEUKM
KatacTpou. [eHec, KOHLENTOT Ha OATOBOPHOCT fa Ce 3aWwTuTu, Jo6MBa NOrofemMo
npu3HaBare U npudakame Kora ce paboTu 3a 6e36e4HOCTa Ha NOeAMHELOT NPOTMB 6Ges-
6efiHoCTa Ha ApkaBaTa. Taka, 6narococToj6ata Ha 1yfeTo ce cMeTa 3a MPUOPUTETHA 06-
NacT 3a aHanMaa Ha KOHLENTOT Ha 0ArOBOPHOCT Aa Ce 3aWTUTK, NPeAn3BUKYBajKM o
TpagnUMOHANHNOT PeaNnCTUYEH KOHLUENT Ha 6e36egHOCT. ICTOBPEMEHO, HOBUOT KOH-
LenT ro HamanyBa pWU3MKOT Of 310yrnoTpeda Guaejkn jacHO HarnacyBa AetUHUpaHU
npoueAypy M NparoBM 3a MHTEpPBEHUMja Of CTpaHa Ha rno6anHaTa 3aefHuua. Toa e
CYLUTMHCKM YeKOp BO HafMWUHYBatbe Ha MHOTY Heycnecu Ha MefyHapogHaTa 3aefHuua
BO 06/1acTa Ha HAaCMNICTBO BO CBETOT BO 1990-TUTe roauHu, BO Npuapyx6a Ha pyTUHU-
3MpaHaTa NpeBeHUMja Ha KOHMANKTA M HEAOCTAaTOK Ha MOAMTUYKA BOMja U COOLBETHU
pelleHnja 3a HOBUTE MPeau3BUL CO KOWM Ce COOYyBa CBETOT. Peuncu fge [eLeHun Ha
MONUTUYKATA CLEHa MHTEPBEHTHMOT ONTUMM3aM e BO30GHOBEH W € JOKaXKaHO AeKa npu-
HyJaTa MOXe fia ycrnee Tamy Kafie LUTO He ycnean forosop. BakemoT pa3Boj foBedyBa A0
3rofieMyBare Ha 6p0joT Ha XyMaHWTapHW MHTEPBEHLUW. XyMaHWTapHaTa UHTepBeHLMja
rM WchpenseTyBa Hanopute 3a MpPeBeHLUMja, MHTEPBEHLMja U NOCTKOH(INKTHA PEKOH-
CTPYKLMja Kako ceondaTHa 3afadya U KOHTWHyMpaH npouec. HOBMOT KOHLENT Ha OAro-
BOPHOCT 3a 3alUTMTa € HauMH 3a 3a00MKOJyBarbe U M3BErHyBatbe Ha 3aKOHCKWUTE OrpaHu-
yyBaka BrpafileHn BO KOHTPOBEP3HATa JOKTPMHA HA XYMaHWUTapHa MHTEPBEHLMja.
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LEGAL ASPECTS OF HUMANITARIAN INTERVENTION

Abstract

There is a question raised of whether theforced humanitarian intervention is
to bejustified in contrast to clear contradiction in the classical law of interstate rela-
tions. The classic approach puts emphasis on the principle ofsovereignty, even in case
when the state becomes enforcer of human rights abuses against its own citizens, or
when the state decays with a civil war, crisis or civil unrest. In this paper the author ex-
plores the security debate over the implementation of il/legal intervention driven by the
imperative of responsibility to protect. The author argues that humanitarian interven-
tion despite ambiguities and controversies about its application, has slowly led to the
concept of responsibility to protect vulnerable populations. This approach is based on
the priority of human security in relation to the national security and the importance of
protection of civilians as persistent disagreement between state sovereignty and inter-
vention. After the end of the Cold War, the international community hasfound assets
and willingness to do something about the colapsed and thefailed states. Until that ti-
me, if humanitarian interventions were rare and were considered illegal, suddenly the
United Nations started organizing and sponsoring a number ofpeacekeeping operati-
ons. It is a matter oftransitionfrom traditional peacekeeping to more ambitious peace-
making operations. Hence, the issue ofbalance between the existing consentfor peace-
keeping operations on one hand and the readiness to useforce against those who break
the peace agreements and oppose humanitarian missions on the other hand, was raised.
There are divided views of the protagonists and the opponents of intervention and hu-
manitarian missions. The views are divided by the political dilemma ofdesirefor some-
thing to be done, despite the risk of missionfailure. Analysis of the politics behind hu-
manitarian interventions must take into account the public opinion and the politics of
the Security Council of the UN. Legality asside, a significant problem still remains in
the implementation ofhumanitarian operations, particularly in terms offunding the UN,
despite the general view that there is optimism in the international community for hu-
manitarian peacekeeping activities.

Key words: HUMANITARIAN INTERVENTION, DICHOTOMY, PROTEC-
TION OF CIVILIANS, HUMANITARIAN LAW, UN

Introduction

The world witnessed a radical change in the area of security after the Cold War
and changes in bipolarity between the two great opposing forces. Since then, the inter-
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national community has faced the possibility of resolution of the security issues for
which previously there was no political will, nor legitimacy. The current state has seen
an increased number of internal conflicts in which the civilian population is the victim.
This geopolitical situation is followed by the development of awareness of doing some-
thing more about the principle of humanity - consciousness about human rights and hu-
man rights standards that have become subject of international concern. So, the issue is
what should international community do if these rights are violated?! Which means are
available to the international community in alleviating these cruel situations?! Hence,
human rights raise legitimate expectation that the international community should act to
protect vulnerable population when that population becomes a victim of abuse of human
rights by its own government, or when the state is unable or unwilling to protect its own
citizens. The UN Charter prohibits the use of force in interstate relations, except in si-
tuations where the use of force is authorized by the Security Council of the UN over
certain threat to the peace, breach of the peace or act of aggression. Under authority of
Chapter 7, the possibility of humanitarian intervention is often used by states, in order
to justify a military intervention in the absence of authorization by the UN Security
Council.

Humanitarian intervention is an activity that occurred after the Cold War in
which period it was a real rarity. The Cold War has dictated international politics. Major
powers trying to prevail over each other have significantly strained in stacking of mass
forces. Such forces were involved in conflicts in the Third World, in order to protect the
interests of their members- clients - or to foil the interests of their opponents. This type
of intervention has only worsened the existing conflicts. As another reason, it can be
mentioned that there was not enough public pressure for major powers to do something
that would have stopped the conflict in the Third World. The world was forced to obser-
ve such conflicts and countries in which conflicts have fought as part of a larger battle
between the East and the West. Moreover, in these conflicts massive human rights were
sacrificed in favour of national security. The block division of the world has prevented
international cooperation in suppression of conflicts in the Third World and/or certain
states were being punished because of its blockade of the UN Security Council. Legality
of forced military intervention in humanitarian crisis has been associated with the ap-
proval of the Security Council through a special resolution. The principle of decision-
making is such that any member of the permanent five can veto UNSC resolutions. This
structure and the division of permanent 5 Member States resulted in a total of 279 veto-
es during the Cold War (®apen, 2009, 314).

The end of the Cold War has radically increased the number and scope of mili-
tary interventions undertaken by the UN forces. This situation is known as the new in-
terventionism. Along with it, the budget for UN peacekeeping missions was signifi-
cantly increased. As part of these financial arrangements, opportunities for humanitarian
interventions have also been created. Such opportunities among other things, were due
to the growing cooperation in the Security Council of the UN, associated with the disso-
lution of the military force of the Cold War and its focus towards peacekeeping operati-
ons. In particular, initiatives for humanitarian interventions occurred through public pres-
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sure on Western governments of doing something in terms of the suffering of civilians
in unstable and dilapidated states.

The protection of human rights becomes a shared responsibility of the state and
the international community. Under international law, the state is primarily responsible
for protecting the individuals within its territory and the responsibility of the internatio-
nal community to prevent or punish the violators of human rights comes to the fore only
when the state's responsibility is suppressed.

At the essence of concerns about the legality of humanitarian interventions is
the issue of balancing the most constructive way the strained relations between a) the
norm of non-intervention and consecutive non-use of force and b) international preven-
tion of mass and systematic violation of human rights.1From hence comes the need of
clarifying certain moral and political aspects related to humanitarian interventions.

1. General view of interventions: interventions dichotomy

In the context of il/legality of interventions, discussing the types of interven-
tions, the issue of asymmetry of military (over)power of the West arises, in accordance
with the unpredictable situations and goals. In this respect, there is a difference between
imposing rules where all states must apply the rules of a stable, civilized and righteous
international society; and support of stability where enforcing order in an unstable part
of the world is necessary. In the latter case, collaboration with local political forces is
necessary to reconcile their relations and to create the conditions for constructive activ-
ity, so that operations must be conducted in accordance with the parties concerned.
Thus, operations for traditional peacekeeping are usually possible after the establish-
ment of a ceasefire. Contrary to this, the first type operations (of imposing rules) could
lead to violations of certain international norms in order of using force or using threat of
its use in correction of some “injustice”. The imposition of rules can occur in two basic
forms: first, a deterrence from armed attack or abrogation of any progress that is made
in the operation of aggression; and second, the imposition of norms to benefit victims
where there is a case of threat to minorities and to human rights by repressive regimes.

But despite perceived difference of the two modes of power application ex-
pressed through military interventions, past experience shows that the two methods are
closely related, though not mutually conditioned because of the one-way link. That
means that it is difficult to impose rules without support of stability, or in other words it
is not so easy for the intervention force to pull out itself from the effects of the interven-
tion. The interference from outside regardless of whether the goal is the imposition of
rules on running conflict, or reduction of suffering and help of one of the parties, it will
always affect the balance of power. After the end of intervention the local factors be-
come dominant players again. Intervention of rules imposition becomes part of a wider
process where the role of power ranges from compulsion up to creation of political sup-
port.

1See Article 42, which authorizes the Security Council of the UN to use force in maintaining or
restoring international peace and security.
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2. Justification of humanitarian intervention

2.1 Non-interference in internal matters

The principle of non-interference in internal matters is a long-lasting and fun-
damental principle of the international customary law. It derives from the every state
right of sovereignty, territorial integrity and political independence and is actually the
basic principle of international law. The customary principle of non-interference refers
to interstate relations. As for intervention by UN bodies, partly similar principle is laid
down in Article 2 (7) ofthe UN Charter, as a fundamental principle of the organization.
According to this article “nothing contained in the present Charter shall authorize the
United Nations to intervene in matters which are essentially within the domestic juris-
diction of any state or shall require the Members to submit such matters to settlement
under the present Charter; but this principle shall not prejudice the application of enfor-
cement measures under Chapter VI.” (United Nations Charter, Art 2(7)).

Under the customary principle of non-intervention, intervention means violent,
dictatorial or another coercive interfering with the goal to deprive the state subject of in-
tervention of control over certain matters. (Jennings and Watts, 1992, 430). All other
forms of interference in the internal affairs of another state do not constitute interventi-
on in a legal sense. The threat or use of force is a classical form of intervention -
whether military action is direct or indirect form of support of subversion or terrorist ac-
tivities in another country. Nevertheless, even economic sanctions and political meas-
ures could be considered intervention if they have a forced effect.

However, many fonns of interference in the internal matters of another state do
not constitute intervention and are legal although they concern matters of domestic ju-
risdiction. Criticism, diplomatic and economic sanctions cannot be considered interven-
tion because of no direct compelled effect, although applied to achieve pressure in the
targeted state. States can provide urgent humanitarian assistance to the civilian populati-
on without the consent of their government. According to the International Court of Jus-
tice, such help is not contrary to the ban on intervention, ifit is in the context of the In-
ternational Red Cross goals and is delivered without discrimination to all in need. If ur-
gent humanitarian assistance is provided by a non-governmental organization, it is also
not considered as intervention, because only acts that are attributable to the state or gov-
ernment organizations may be considered a violation of the customary principle of non-
intervention.

2.2. Defining of domestic jurisdiction of states

The determination of the domestic jurisdiction of states is of particular impor-
tance to the UN. Typically, most non-military sanctions taken by states are not consid-
ered as intervention. As to UN mechanisms, if the problem is essentially within the do-
mestic jurisdiction of a certain state then UN has no right to interfere, unless as excepti-
on if the particular situation constitutes a threat to the peace in accordance with Chapter
7 ofthe UN Charter. Areas traditionally considered domestic jurisdiction include consti-
tutional order, political, economic, social and cultural system. The International Court
of Justice defends this view in paragraph 205 under which outlawed intervention is one
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that tackles the issues where each state is allowed under the principle of sovereignty, to
decide freely on the choice of the political, economic, social and cultural system and of
foreign policy creation. (ICJ Reports 1986, paragraph 205).

However, neither notion of domestic jurisdiction is completely clear, because it
depends on the development of international law. Member States may be subject to in-
ternational obligations on any subject, so there is no area that would be exclusive dome-
stic jurisdiction of the state. Even areas that are traditionally considered domestic juris-
diction of the state, may become the subject of legitimate concern to the international
community through the development of international law that takes place since 1945,
when it comes to human rights. Traditional condition for setting a specific area outside
the exclusive domestic jurisdiction of the state is the existence of an international obli-
gation. Hence, an area that is not subject to international law remains in the home juris-
diction of the state, while the area governed by the rules of international agreements to
which the country participates cease to be under the exclusive jurisdiction of that State.
Even if the state is not a participant in the specified contract, even than the subject does
not belong to its home jurisdiction if that agreement codifies or has developed into a
norm of customary international law.

3. Clarification of political and legal aspects of humanitarian interventions

The question of legality of humanitarian intervention remains as unresolved
question in the field of foreign policy, especially after the NATO intervention in the
Federal Republic of Yugoslavia in 1999, because it highlighted the gap between the
principle of state sovereignty (which is the main pillar of the UN system and interna-
tional law) and changing international norms of human rights. Also, it is a question that
stirs the normative and empirical debates over the legality, the ethics for the use of mili-
tary force in response to violations of human rights, about the conditions for the imple-
mentation of the intervention, about the identity of the subject of its implementation and
the effects thereof.

Humanitarian intervention is aimed at two goals: providing emergency assis-
tance and protection of fundamental human rights. When the notion of humanitarian in-
tervention is commonly used, it is associated with forced military intervention in times
of humanitarian crisis. Still, humanitarian intervention is not always in a military form,
because it often includes emergency assistance in the form of money, medicaments,
food and expertise, as well as promotion of human rights through diplomacy and sanc-
tions. Military type of humanitarian intervention is only required in states that are trap-
ped in an existing conflict that threatens humanitarian aid operations, or in countries
where there is massive abuse of human rights. In this respect, the intervention forces
with their actions are those needed to create a feeling of security in the fragile state and
repression of a conflict.

Humanitarian intervention is defined as condition where military force is being
used against a state, where the official declared aim of the military action is ending the
violations of human rights that is caused by the state against which the intervention is
targeted (Marjanovic, 2011). But this definition might be too narrow, because it ex-
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eludes non-military forms of intervention, such as humanitarian assistance and internati-
onal sanctions. In the broader view, humanitarian intervention should also include non-
violent methods or intervention without the use of military force, in order to facilitate
the mass suffering of the population within the borders of a sovereign state (Scheffer,
1992). In general, it is being understood as coercive action by countries that apply the
use of armed force in another state without the consent of the government of the country
in which those forces intervene, with or without the approval of the Security Council of
the United Nations, in order to stop the brutal and massive violations of human rights or
international humanitarian law. “It is intervention in the internal matters of a State to
protect the safety and welfare of its citizens. Humanitarian intervention is not aggressi-
on against another state, neither humanitarian intervention is used to annex any part the-
reof. This intervention is permitted by Article 2, paragraph 4 of the Charter of the Uni-
ted Nations, in the case where coercive ability of the Security Council is impaired with
veto by any of the major powers.” (Mitrevska, 2010). From a legal perspective, the UN
Charter in 1945 draws a clear line in the long discussion about the use of force and, con-
sequently, the issue of humanitarian intervention. The basic rule of the international law
on the prohibition of the threat, or use of force in international relations is set in Article
2 (4) of the UN Charter: “All states in their international relations shall refrain from the
threat or use of force against the territorial integrity or political independence of any sta-
te, or in any other manner inconsistent with the purposes of the United Nations.”

“Contemporary international law is currently unable to provide a answer to the
question of whether or not unauthorised armed interventions for humanitarian purposes
are unlawful” (Harhoff, 2001). That is because the recognition of the need to protect the
basic human rights as an issue of international concern both as international humanitar-
ian law as well as the law of human rights is enough to provide moral correctness and
even moral obligation to intervene in a state of internal conflict, although it may be ille-
gal without the approval of the security Council of the UN. The adverse effects arising
from the fact that regard interventionist power, military intervention becomes a kind of
prestige, where interventional force must be able credibly to declare a military victory
contribute to the process of rethinking about the legality and moral aspects of humani-
tarian intervention. Because it is almost impossible to repeal military action after the in-
tervention has once taken place, there is no longer any incentive for the attacked party to
correct its own behaviour which apparently is the reason for the intervention. Once the
external force commence military action or irreversibly dedicate to it, it becomes impor-
tant for that side to ensure public support and show the necessity of intervention. Hence,
there is no real incentive to act in the direction of facilitating human rights violations,
but on the contrary, it is in their favour to create them. The Interventionist power would
not hesitate if it is necessary to perform specific crimes if it considers that it would ma-
ke the goals of its intervention become more acceptable. In this regard, in order to mini-
mize the consequences that arise from the abuse of human rights which offender shall
do, the interventionist side will try to achieve cooperation with the media, in order to
control the flow of information and to calumniate the people of the group against which
the intervention is performed, reducing the ability of public sympathy and compassion
for the people who are victims of interventionist forces.
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Hence, in the context of the dichotomy through the prism of the intervention
that was outlined in the previous chapter, it has been debated on two perspectives: inter-
vention optimism versus intervention pessimism. The intervention pessimism is the be-
lief that it can be done little when it comes to prevention of a humanitarian disaster, un-
less there is consent and cooperation between the major stakeholders; that nothing can
be achieved if the forces that bring out peace are rejecting the possibility of mutual ag-
reement. Conversely, the intervention optimism is the belief that the international com-
munity can force restoration of the fallen state and to reform those states being ravaged
by war; with operative success here depending on the ability of achievement agreement
between the parties involved (®apen 2009, 319). For example, the UN intervention opti-
mism tempted to recklessly start ambitious operation aimed at disarming of Somalia and
reconstruction of the Somali Government, while the intervention pessimism has preven-
ted UN to undertake anything to stop the genocide in Rwanda. The failure of the inter-
national community in Rwanda was partly credited to the lack of political will in the Se-
curity Council ofthe UN, especially the five permanent members, after which the strik-
ing consequences suffered population of that country. This was due to the existence of
different views on the justification for humanitarian intervention then, while at the same
time the concept of proportionality of response was also poorly defined.
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