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Ethical concerns for maternal surrogacy
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ABSTRACT

Reproductive medical tourism is by some accounts a
multibillion dollar industry globally. The seeking by clients
in high income nations of surrogate mothers in low
income nations, particularly India, presents a set of largely
unexamined ethical challenges. In this paper, eight such
challenges are elucidated to spur discussion and eventual
policy development towards protecting the rights and
health of vulnerable women of the Global South.

INTRODUCTION

Reproductive tourism (RT) is an emerging, ethically
problematic phenomenon at the interface between
commerce and clinical care. Defined as ‘the travel-
ling of [clients] from their country of residence to
another country in order to receive a specific treat-
ment or to exercise personal reproductive choice’,’
it typically involves the seeking of assisted repro-
ductive technologies (ARTs), including in vitro
fertilisation, intracytoplasmic sperm injection, pre-
implantation genetic diagnosis, gamete donation
and maternal surrogacy. While the this accelerating
industry has loci in the USA, Eastern Europe, Latin
America and Southeast Asia, India is thought to be
the world’s greatest provider of surrogate mothers;
their industry is likely worth $500 million? to
$2.3 billion.®

When the client is from a high income country
and the jurisdiction providing the service is a low or
middle income country (LMIC), the opportunity
for exploitation is great. This is particularly true
when maternal surrogacy is involved, as it most
blatantly abuts issues of female autonomy and
reproductive rights. Generally, clients’ motivations
for travel for ART is a combination of legal and
pricing restrictions in the source countries and the
openness of services in destination countries.* The
motivation for surrogate mothers in LMICs has not
been well studied, but is thought to be primarily
financial; Indian surrogates can make as much as
US$6000.”

Previous examinations of RT ethics have identi-
fied the exploitation and objectification of women,
the welfare of ART-produced children, and the
unregulated state of the industry as causes for
concern.® ™ Tn this paper, we seek to identify the
key ethical themes within the surrogacy compo-
nent of the global RT industry most worthy of
policy attention.

METHODS
Through literature review, consultation with clini-
cians and policymakers, and consideration of RT

within the larger context of international health
and development, we identified the key issues
raised. We employed a Western liberal ethical
framework, with an acknowledgement of the fra-
mework’s limitations for, as stated by Widdows,'?
it may be inadequate for application to all of
medical tourism due to its overindividualistic
nature. However, it is a useful first step in examin-
ing the competing mores of RT.

RESULTS
We identified eight ethical issues specific to the
engaging of surrogate mothers from LMICs.

DISCUSSION

Robustness of informed consent

Traditionally, informed consent involves the com-
munication of medical risks and benefits.'® Its chal-
lenges typically concern the quality and clarity of
communication and the avoidance of coercion,
subtle or overt.' Given surrogates’ tendency to be
poor, illiterate and possibly susceptible to the neo-
colonial motivator of an impressive medical author-
ity figure, one must consider how best to assess the
extent to which consent can be coerced simply
through a clinician’s bearing, accent, caste/class or
social power.

Ultimately, this discourse concerns the tension
between the individual rights of the surrogate and
client to negotiate a commercial relationship,
and the responsibilities of policymakers, clinicians
and civil society to ensure that the industry is not
simply a new face of neo-colonial exploitation.
The legacy of colonialism is difficult to disentangle
from the experience of RT, especially when the
destination country is a former European colony,
such as India. Perspectives from Africa suggest that
illiteracy and a colonial heritage combine to make
informed consent problematic.”® The same forces
apply in India, where an authority figure modelled
on an image of Western power, such as a doctor, is
afforded automatic deference.

Additionally, the medical informed consent
model fails to consider that downstream social
risks and impacts must also be communicated;
simply expressing the biological risks may not be
sufficient to attain defensible consent. Examples
include surrogates’ risk of social shunning;'® it is
possible that a surrogate’s community, spouse or
family may object to her carrying the child of a
man other than her husband or the child of a
homosexual couple. Media reports suggest that
surrogates can be accused of adultery and face
being ostracised by their community."” Arguably,
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the risk of shunning and other social risks should be included
within the process of acquiring the informed consent.

Even if all manner of risk is included, one concern that arises
from informed consent is that an individualistic legal system
might conclude that an expression of autonomy includes the
right to exercise that autonomy to allow one’s own exploit-
ation. In other words, the legal expression of informed consent
gives the surrogate a better sense of the real risks she will face
and provides legal cover for the clinicians and client who may
then place her in a position of danger. Informed consent can be
used to vitiate legal responsibility, which is often misunder-
stood as a vitiation of moral responsibility, as well. This senti-
ment may evoke a complex debate about the conditions
of political liberalism, and we wish to acknowledge that a
plethora of views exist on this matter.

Informed consent may be the base upon which a new
ethical framework for RT must be built. The present model
holds that so long as a surrogate expresses understanding of
her risks, and so long as the clinician, client and state make a
reasonable effort to fully convey those risks without a sense
of overt coercion—and reasonably believe that their words
were understood—then the procedure, however risky, is suffi-
ciently ethical.

However, three factors confound that perspective. First, as
mentioned, social risks and emotional risks can be as damaging
as physical ones; communication of all kinds of risk, not just
the biological, is required. Second, since many LMIC surrogates
are poor and possibly illiterate, the economic and power differ-
ential between surrogate and clinician, or client, is extreme. In
such instances, the traditional threshold for accepting consent
may not be high enough. Additional measures are required to
better ensure complete communication of risk, complete under-
standing of risk and appropriate balance of real risk against the
lure of potentially significant compensation.

Third, in a cross-cultural transaction, individual autonomy
may need to give way to the possibility of including the voices
of other stakeholders. The surrogate’s existing children,
husband, greater family and indeed her neighbours may have a
stake in the decision she makes. In the new bioethics that may
emerge from RT, the individualistic elements that presently
characterise medicine’s legal and ethical practice may need to
be enhanced by some context- and community-based elements
if informed consent is to have continued meaning.

Custody rights

A surrogate’s custodial rights vary between jurisdictions. For
example, Michigan’s Surrogate Parenting Act'® does not allow
for recognition of surrogate parentage contracts, meaning that
the surrogate has strong rights regarding potential custody.
Meanwhile, Indian law is robust in recognising the legality of
the surrogate contract,'? thus providing more assurance for the
RT client.

Arguably, a nation with laws disfavouring the surrogate and
favouring the client is a more attractive destination for an RT
client seeking the fewest legal barriers. As RT grows in eco-
nomic importance, the extent to which a nation’s custody and
adoption laws are influenced by the industry’s needs must be
considered. Both source and destination societies should be on
guard for the creeping in of commercial interest into the phras-
ing of laws meant to define essential societal values. We argue
that the definition of parenthood and its associated familial
rights are an essential reflection of a society’s character, and
this is therefore the essence of the problematic nature of vari-
able custody rights: the uncertain extent to which commercial
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expedience may falsely portend to reflect the actual values of
the society in question.

Quality of surrogate care

While it is likely that different clinics embrace different models
of care, it remains uncertain to what extent a surrogate’s
health is maintained beyond her gestational role. It is reason-
able to expect the client to fund the nutritional requirements
of the surrogate, as her physical health relates directly to the
health of the child she gestates. But her needs probably extend
beyond the physical. What of her social and mental health?
If her role as a surrogate requires her to change her diet and
perhaps alter her daily physical activities, it is possible that
these changes impart an emotional impact. Moreover, her
regular domestic familial duties may be affected by her role as a
surrogate; the extent to which the stresses of these dual roles
are dealt with by the client and clinician constitute an ethical
question.

Unfortunately, it is difficult to find concrete examples of
actual transgressions in this category. We found no studies of
the care and home conditions of surrogates in LMICs. But, it is
foreseeable that a commercial model that employs a surrogate
as a means for the creation of a child will have financial disin-
centives for expending resources on her beyond that which is
necessary to produce a healthy child.

Limits of surrogate care

While the surrogate’s medical health is important during preg-
nancy, there is a moral argument for assuring that that care
extends beyond the delivery. Given the likelihood of post-
partum injury (or depression), it remains uncertain who is
ultimately responsible for assuring that a surrogate is given suf-
ficient care to recover from such conditions. Postpartum injury
is the direct result of a process begun by clinician for the
purpose of achieving a biological product for the client. It can
be argued that since such injury is a foreseeable consequence of
the overall process, then both avoiding and repairing such
injury is the logical responsibility of all agents involved, and
not just of the surrogate herself.

A corollary is the question of the economic incentives for
maintaining a surrogate’s health well past delivery. A woman
with proven gestational ability is an asset to a clinic that
employs surrogates; thus, it is rational for that clinic to ensure
her continued health and gestational capacity. It is interesting
that an economic argument would perhaps be more compelling
than an altruistic one for ensuring proper extended care for a
postdelivery surrogate.

Remuneration

A likely motivator for an RT client is reduced cost. But while
remuneration for an LMIC surrogate is probably above what
she would otherwise earn, it is below the global average. The
concept of ‘fair trade international surrogacy’*® addresses the
choices that the client can make to improve the probability
of an ethical transaction, but could be further enhanced by
including an argument for either voluntary or compulsory
standardisation of global surrogacy fees, thus reducing global
the economic gradient.

Humbyrd’s ‘fair trade surrogacy’ model seeks to apply the
lessons of ‘fair trade coffee’ to RT. In short, pricing would be
set to ‘a fair price in the regional or local context’.'® The ‘fair
trade’ label would presumably then be used to market the
service to more equity-minded clients. While paying a ‘fair
price’ does not necessarily abrogate all ethical concerns about
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exploitation, it does serve to address one small variable in equa-
tion, the amount of money received by the allegedly exploited
party. This approach is in line with common practise in civil
justice, wherein tort is addressed through financial recompense.

Multiple embryo transfers and abortion

Selective reduction is not an uncommon occurrence in ART?
especially where multiple embryos are desired. The extent to
which a surrogate is encouraged to accept multiple embryos, to
maximise the probability of a successful implantation and thus
reduce costs to the client, is a factor influencing both the
autonomy of the surrogate and the nature of her informed
consent. Related is the possibility for a selective reduction abor-
tion, done for several medically defensible reasons. It remains
unknown whether surrogates from conservative cultures are
either aware or culturally responsive to this likelihood.

A multiple pregnancy is a dangerous medical condition that
is avoided by fertility doctors in the West.?! Yet, it is attractive
as a cost saving measure, since more transfers raise the chance
of a pregnancy and reduces the number of attempts needed to
become pregnant.?? Coercion of the surrogate, to reduce costs,
becomes a possibility.

Medical advocacy

The most blatant ethical pitfall is the model for clinical super-
vision: the clinic receives payment from one party (the client)
and performs a procedure on a second party (the surrogate). In
other words, one entity represents both the paying client and
the paid surrogate. Several stakeholders, with potentially com-
peting interests, are at play: the client, her spouse, the surro-
gate and, of course, the child resulting from the process.

The potential is great for conflicts of interest, especially
when clinical decisions must be made that weigh monetary
cost against the health of the surrogate. In such scenarios, the
cynic would suspect that the interests of the paying client will
prevail, even to the detriment of the health of the surrogate. At
the very least, the incentive for such favouritism is financial,
whereas the sole disincentive is moral.

In absence of an independent advocate, the surrogate is
essentially being treated as an independent contractor who
must bring her own expertise and resources to the business
relationship. The clinic, in this sense, acts as an arbitrator
through which a commercial transaction takes place. Beyond
the clinic’s legal and professional requirements of good care, the
surrogate’s interests are limited to those which she manages to
negotiate a priori.

The ethics at play are business ethics, not medical ethics. In
business ethics, so long as full disclosure and fair play are in
effect, all actors must be content with the scenario negotiated
before the actual act of business; and all actors are expected to
consider only their own needs, not the needs of the other
party. The arbitrator’s role is to enforce fairness. But in medical
ethics, a clinic’s role is to provide continual good care, always
acting in that patient’s best interests. A clinic is not equipped
legally or experientially to act in the role of arbitrator nor is it
empowered to do so via the tradition of medical ethics.

After informed consent, herein lies the second major chal-
lenge faced by RT: to find a comfortable space between medi-
cine and commerce using a hybrid ethical framework that
refuses to compromise the essential role of a clinician, which
is to always act in the best interests of the person under
care. One solution is to assure that each surrogate is given the
support of a separate medical advocate to counterbalance the
great power held by the client to influence decisions made
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about the surrogate’s health. The evolution of such an advo-
cacy model has yet to begin.

Exploitation of the poor

When one hears of travellers from rich countries paying very
poor women in an LMIC to carry their babies, it is difficult not
to wonder if this is a case of exploitation. The tension is
between the libertarian view of free choice versus the sense
that choice may be economically coerced. The fundamental
question is: is it moral to leverage poverty to receive a service
that might not otherwise be offered?

Similar arguments have been put forward for condemning
prostitution, especially among impoverished peoples. The
assumption underlying this condemnation is that no one
would choose to sell sex, or to rent their wombs, if there were
any other economic options.

This is the heart of the Western liberal ethical framework to
consider the individual’s right of unhindered choice to be sacro-
sanct. In other words, so long as the provider of the service—
whether it is a womb or sex for money—does so of her own
free will, then the transaction is likely ethical. But it is the very
nature of the choice that is philosophically problematic: can
there be genuine choice between two options if one of the
options is profoundly unbearable, such as starvation? In RT, it
is the extent to which financial need dictates the surrogate’s
choice to participate that remains in question, as well as
whether that extent really is a rational metric to employ when
making an ethical determination.

Instances of altruistic surrogacy exist, especially in nations
that prohibit paid surrogacy. So the temptation is to assess
each instance of cross-border surrogacy on an individual basis,
which is both impractical and ultimately misleading, since
there are larger population observations that can shed light on
the phenomenon. For instance, Indian surrogates are seemingly
universally poor® suggesting that their prime motivator is
indeed economic, not altruistic.

If financial need is the basis for surrogates’ eagerness to partici-
pate, is it then ethical to use this need to encourage participation?
Conversely, is it ethical to deny an impoverished prospective sur-
rogate the opportunity to lift her family out of poverty simply
because one decides that financial need is an inappropriate lever?
Is that, too, not a kind of neo-colonial arrogance?

To use someone’s desperation to leverage an outcome or
behaviour that that person would not otherwise offer is indeed
exploitation. Viewed from a business ethics standpoint, this is
fair play, as the game of commerce is about negotiation from a
position of power. However, as in the case of medical advocacy,
it is clear that RT represents a grey frontier on which the
ethical frameworks of business, Medicine, human rights, the
West and the East dance to an unsteady rhythm.

Humbyrd suggests that we need to distinguish between
harmful exploitation and mutually beneficial exploitation, and
feels that RT is of the latter camp.'® He concludes that the inter-
national surrogacy market needs to be regulated to ensure that
the exploitation continues to be a mutually advantageous one.

CONCLUSIONS

Ethical questions around RT fall somewhere between the poles
of autonomy and exploitation, essentially examining the extent
to which a surrogate’s freedom of choice justifies exposing her
to risks,”® and the responsibilities of the client and clinician in
ensuring an ethical transaction?* The role of government is
murky,®* ° though best manifests through legal restrictions on
the industry.”
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The most pressing concerns identified are the limits of

informed consent and the uncertainty of independent advocacy
enjoyed by the various stakeholders, the surrogate prime
among them. The latter is an issue that can be readily
addressed by law or by voluntary policy changes at the clinic
level, or indeed by choice of the client, who can insist that any
engaged surrogate be given independent counsel, the price of
whom would be included in the client’s package.

As the global RT industry expands, it is incumbent upon all

parties, government and civil society included, to explore
options for mitigating the many ethical challenges with which
the phenomenon presents us.
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