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Abstract

he increase of ixed-term work has led to diminished job security. It appears 
that the diferent types of employees do not evenly work on this basis. Young 
employees, women and poorly educated employees relatively often have a tem-
porary labor contract. he role of the unions has proved to be important in this 
respect, consolidating the interests of their members. hey have little to gain from 
increased lexibility in the dismissal legislation; ixed-term workers, by contrast, 
beneit from such changes as their chances to be employed on a permanent basis 
increase. he various interests can only properly be balanced by changing the law 
in such a way that employees’ contracts depend on their capabilities rather than 
on irrelevant factors.

Introduction

It has become diicult to speak of employees as a homogeneous group. Traditional 
labor contracts are on the decline; employees who spend their entire working life 
in the service of only one or two employers have gradually become rare. Such 
contracts have been replaced by temporary ones. An employer may be satisied 
with an employee, but not ofer him or her a contract for an indeinite period for 
reasons unrelated to the employee’s performance. Such a reason is the insecurity 
that may exist about the economic outlook. Another reason, which will feature 
prominently in this paper, is the downside in terms of costs and procedures for 
an employer who wants to terminate a permanent contract; if economic condi-
tions are decisive for the motivation to terminate it, the irst reason is relevant 
here as well, of course.

I will argue that the protection from being dismissed which employees who 
have become employed on the basis of an open-ended contract enjoy and which 
is absent in the case of temporary workers has led to an unwarranted dichotomy 
between two types of employees. As a consequence, the burden of the negative 
efects of economic setbacks is not evenly shared by the workforce as a whole, 
which has various undesirable outcomes.

Traditional (or ‘normal’, or ‘regular’) employees are those employees who work 
a ixed number of hours a week on the basis of a labor agreement for an indeinite 
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period. hey can presently be contrasted with, amongst 
others, temporary agency workers, those who work as a 
pseudo-independent contractor (a pseudo-self-employed 
person)1 and (actual) independent contractors who work 
on that basis merely because they are unable to ind work 
as employees. I will focus on employees working on a 
temporary basis here, but much of what is observed here 
also applies to others, such as temporary agents.2 (Such 
workers are also employees, but they are not employed 
by the person or company in whose service they work.)

I will argue that some categories of employees have a 
greater chance than others to work on a temporary basis 
and are, accordingly, relatively often afected by the – nega-
tive – consequences of temporary labor contracts. On that 
basis, a crucial reason why important diferences between 
open-ended and ixed-term contracts exist is presented, 
namely, the position of trade unions in negotiating col-
lective agreements. In some cases their inluence extends 
further, which adds to the issue of whether their position 
is still legitimized. Finally, I will present the outlines of a 
possible solution to resolve the issue of the diferent treat-
ment of the categories of employees.

1. Flexibility on the rise
he labor market has, as a result of various economic and 
technological developments, gradually become erratic 
and disordered. his situation has led employers to resort 
to temporary contracts, on which they have increasingly 
come to rely. hose who are employed on this basis have 
come to be known as ‘ixed-term workers’. A ‘ixed-term 
worker’ is deined as follows: “For the purpose of this 
agreement the term “ixed-term worker” means a person 
having an employment contract or relationship entered 
into directly between an employer and a worker where 
the end of the employment contract or relationship is 
determined by objective conditions such as reaching a 
speciic date, completing a speciic task, or the occurrence 
of a speciic event.”3

he present-day labor market is characterized by various 
sorts of employment contracts. his situation has adverse 
consequences for many employees: “[…] the emergence 
of new types of employment relationships has meant that 
fewer and fewer workers in the advanced economies are 
covered by standard employment contracts. he result is 
that more and more workers are experiencing greater job 
insecurity and its adverse consequences.”4

he following data with respect to the Dutch labor 
market conirm this picture: “[…] it appears that the 
incidence of nonstandard employment, calculated over 
all those with (dependent) employment contracts, has 
doubled from 4.1 to almost 8.5 percent between 1983 and 

1993 and again doubled to 17.3 percent in 2010 among 
dependently employed men age ifteen to sixty-four and 
has risen from 25 percent to 33 percent during the same 
period among women in the same age span.”5 Consistent 
with this development, the number of transitions from 
ixed-term contracts to open-ended contracts in the Neth-
erlands has decreased signiicantly.6 his process can be 
observed more generally in Europe as a whole,7 Canada8 
and globally.9

his process is not limited to those who are privately 
employed; as a result of the economic crisis and a policy 
to replace public servants by others, in most European 
countries ixed-term contracts have become the norm in 
the public sector.10

It is clear that ixed-term contracts, while attractive for 
diverse reasons, have a downside for employers: employ-
ees’ work morale may sufer, especially if they already 
know that their contract will not be prolonged. his is 
of course at the same time a relection of the downside 
for that group: employees are afected by the temporary 
character of their employment. he issue of their insecure 
prospects is perhaps the most import one to note here, 
but other problems are involved as well: “[…] with the 
development of nonstandard forms of employment, the 
classic risk of unemployment has been outlanked by other 
diiculties: insecurity about regularity of an income sui-
cient to produce predictable earnings; the lack of adequate 
protection in the event of sickness, accident, maternity, 
invalidity, or old age; the risk of being unable to acquire 
or update skills, or have them recognized in diferent work 
contexts; the lack of clear career prospects, or easy access 
to the know-how and technological resources necessary 
to improve them; the risk of discrimination or of being 
unable to compete on equal terms and conditions with 
workers on other types of contracts; and the risk of not 
having one’s interest properly represented. hese risks can 
be grouped into three categories: risks of future unem-
ployment and earnings insecurity, risks of limitations on 
human capital development, and risks of reduced rights 
and entitlements.”11

It is important to address the problems, but relativizing 
observations in the evaluation of these developments must 
also be mentioned: “At the start of the career, the efect 
of lexible employment on occupational status attainment 
is strongest […], but after some three years in the labour 
market […] it has disappeared entirely and then becomes, 
surprisingly enough, positive.”12 Still, while such an out-
come may be said to mitigate the problems, it does not 
derogate from the fact that ixed-term employment, with 
the prospect of an automatic termination if the contract is 
not prolonged, is, on the whole, unappealing. In addition, 
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speciic negative efects may be observed. In Finland, 
“[…] involuntary temporary and involuntary part-time 
workers’ experiences of their job quality are weaker with 
respect to core job quality indicators […] such as training 
possibilities, participation in employer-funded training, 
career possibilities, possibilities to learn and grow at work, 
job insecurity, and job autonomy, compared to permanent 
and full-time workers.”13

he insecurities with which those who are employed on 
a temporary basis are faced result in lower levels of job 
satisfaction compared with those employed on the basis of 
an open-ended contract14 and lower levels of social well-
being.15 Furthermore, “[…] ixed-term and temporary 
agency employment are negatively associated with social 
well-being.”16 It may be remarked here, incidentally, that 
a lower ailiation to society is experienced by temporary 
agency workers than by ixed-term workers.17 Employ-
ees with an open-ended contract appear to experience 
relatively much stress when job efort is concerned, while 
relatively high stress levels are experienced by employees 
with a ixed-term contract with respect to job promotion 
and job insecurity.18

Given this state of afairs, it is not unwarranted to 
presume that employees would prefer (ceteris paribus) an 
open-ended contract to a ixed-term one. As Davies puts 
it: “Fixed-term work is inherently precarious and, given 
the choice, it is hard to envisage a worker opting for a 
ixed-term job over a job of indeinite duration (given 
that it is generally easy to resign if a better opportunity 
comes along).”19

It is clear from the foregoing data that the diferences 
between the sorts of employment contracts lead to signii-
cant diferences. It remains to be seen whether the nega-
tive outcomes of those diferences are evenly distributed 
among all employees, or whether certain categories are 
more afected than others. his will be the focus of the 
next section.

2. The fictitious employee
One would not expect employers to be incited to hire 
employees who can be replaced by others relatively easily 
(particularly those employees who are poorly educated) 
and of whom there is usually no shortage on a permanent 
basis; ofering such employees an open-ended contract has 
few advantages and many disadvantages. An advantage 
for the employer would consist in increasing the chance 
that he will proit from their services over an extended 
period of time, while the main disadvantages consist in 
the obligation to pay (part of ) the wages during a period 
of sickness or disability and the problem that dismissing 
employees may be diicult and/or expensive.20 In the case 

of relatively easily replaceable employees, the advantage is 
presumably outweighed by the disadvantages.21

Research conirms that employees belonging to the irst 
category are the most likely workers to be employed on 
a temporary basis.22 In addition, this situation proves to 
apply conspicuously often to female employees.23 Age ap-
pears to be another relevant factor:24 for relatively young 
workers, stable jobs are ever more diicult to attain.25 As 
Gumbrell-McCormick observes: “[…] there has been an 
expansion of ixed-term or short-term contracts across 
Europe in the past two decades, particularly afecting new 
entrants to the labour market. Whereas many countries 
have traditionally possessed strict legal constraints on the 
use of such contracts, often restricting them to genuinely 
temporary job vacancies, such rules have been widely 
relaxed in recent years. In Germany, for example, over 80 
per cent of employees aged under 20 are on ixed-term 
contracts; in Sweden, almost 60 per cent of those aged 
under 25. his process has led, in France, to much talk of 
a ‘precarious generation’; despite policy makers’ arguments 
that temporary work can provide a bridge to permanent 
employment, only a minority of younger workers move 
on to a ‘normal’ employment contract. here has been a 
similar trend in Italy […].”26

It has been pointed out that relatively young employees 
tend not to seek a long-term commitment to an em-
ployer.27 Still, even if that is the attitude of many of such 
employees, an open-ended contract would in general seem 
preferable. After all, employees can (normally) terminate 
an open-ended contract should they wish to do so, the 
only minor obstacle they face being a term of notice. In 
addition, it appears to depend on the level of education 
how one estimates being employed on a ixed-term basis.28

It would be illusory to think, with the above-mentioned 
results in mind, that a universal conception of ‘the em-
ployee’ could still be used with respect to the labor market 
as it functions today. hose considered to be traditional 
(regular) employees29 can relatively easily be classiied. hey 
can presently be contrasted with the groups mentioned in 
the introduction. I will focus on the employees working 
on a temporary basis here, but much of what is observed 
here also applies to others, such as temporary agents.30

To be sure, the term ‘employee’ can still be used, but 
only in a general, abstract way. An example is the follow-
ing, in the ield of working time regulations: “Member 
States shall take the measures necessary to ensure that 
every worker is entitled to a minimum daily rest period 
of 11 consecutive hours per 24-hour period.”31 One can 
speak of the employee in this sense if the mere capacity of 
being employed is concerned. Only in situations in which 
employees share a collective interest, for example in the 
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ield of working time (or working conditions in general) 
can the concept of ‘employee’ in the abstract sense still 
aptly be used. Insofar as diferent interests are involved, 
the concept cannot be applied, especially if those interests 
are also conlicting.32

It is not unwarranted, then, to consider ‘the employee’ a 
iction. Legal ictions are widely applied; the best-known 
is perhaps that of legal personality.33 Important problems 
are involved, however, in the case of the employee. he 
difering interests that exist between diferent groups of 
employees even divide them, as I will argue. An example 
is the issue of an obligatory pension scheme, and more 
in particular to what extent negative investment results 
should afect the beneits. (Simply put, those employees 
who (still) contribute through premiums beneit from 
low premiums while those (by now former) employees 
who receive the beneits proit from high premiums if this 
means that this removes the need to lower the beneits.)34 
Another example that may be mentioned here is the in-
troduction of the possibility of paid parental leave; in this 
case, the interests of childless employees difer from those 
of employees with children.35

With the advent of legislation to insure safe working 
conditions and other measures to improve the position 
of employees – such as minimum wage legislation and 
the introduction of the entitlement to paid vacation – 
the number of domains for potential conlicts between 
employees and employers gradually decreased, while the 
signiicance of the conlicts that could still arise waned. At 
the same time, this created room for employees to refo-
cus the conlicts. Gradually, on the basis of the difering 
(and conlicting) interests, various groups of employees 
could be discerned. In some respects, a chasm has gradu-
ally emerged between them to such an extent that is not 
inapposite to distinguish between insiders and outsiders: 
“[…] a worker is an insider to the extent he or she has 
managed to obtain permanent worker status and beneits. 
A worker is an outsider to the extent that he or she lacks 
a permanent contract and fringe beneits.”36

It is important to realize that the situation in which 
the diferent sorts of employees can be distinguished is 
the result of a historical process. Once the basic rights 
mentioned above had been realized, employees could focus 
on other, less urgent aspects of the labor relation, such as 
protection against dismissal. Legislation was passed to 
protect traditional employees, who could in time, once 
the other species of employees was identiiable, be dubbed 
‘insiders’, the other species at that point being identiiable 
as ‘outsiders’. For some employers, it became unattract-
ive to have a large part of the work force employed on a 
permanent basis. After all, at times of economic decline 

it is disadvantageous to have a great number of people 
employed who all have to receive compensation on ac-
count of being dismissed. With respect to employees who 
become ill, economic circumstances are not even necessar-
ily a relevant factor; the costs involved in paying the wages 
during the time no work is performed, the employer not 
proiting in any way, must be qualiied as economic loss.

It becomes appealing, then, to hire a substantial part 
of the work force on a temporary basis. To be sure, it is 
still beneicial to have a number of people employed on 
a permanent basis in that their presence could have a 
stabilizing efect, being able to proit from their extensive 
experience. It is at this point that the diferences between 
the insiders and outsiders become clear. In fact, it could 
be argued that this is a case of a zero-sum game: a beneit 
for one of these two groups constitutes a downside for the 
other. To illustrate this point, I merely refer to the fact that 
making it more diicult and/or expensive for employers 
to dismiss employees brings with it that new employees 
will not easily be hired on a permanent basis.37 It may be 
countered that such new employees would ideally want 
a permanent contract with strong protection against dis-
missal, but they would prefer a permanent contract with 
limited protection to one that ends in any event, simply 
because the term has expired.

As the beneits for employees with a permanent contract 
increase, it becomes ever more unappealing for employ-
ers to ofer new employees such a contract. Depending 
on the precise state of afairs, which depends in turn, of 
course, on the legislation in place in a speciic country, the 
chasm between the various sorts of employees mentioned 
above means that a permanent contract has become an 
unrealizable ideal for some of them. he chasm metaphor 
seems apt as many nontraditional employees aspire to be-
come traditional ones, which is diicult to realize if such 
a position is unattractive for employers. his has indeed 
become a reality in cases where it is diicult for employers 
to dismiss employees.

3. The role of the unions
he unions have played a crucial role in consolidating the 
traditional employees’ interests. At a time when employees 
shared the same interests (outlined in the previous section), 
the unions could claim to represent the employees as a 
collective. his claim has become ever more diicult to 
maintain, especially in the wake of the waning willingness 
of nontraditional employees to join a union.38 he declin-
ing number of union members means that the legitimacy 
of the prominent position they take in negotiations with 
employers on behalf of the employees they purport to 
represent has increasingly come under pressure.39
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As unions negotiated measures to protect employees 
against the employer, lexible contracts became increasingly 
appealing: “[…] in the areas of part-time work, ixed-term, 
and temporary work, the use of semi-mandatory laws has 
led to negotiated deviations from legally set standards that 
go more in the direction of lexibility rather than security. 
his could be a result of union weakness. Alternatively, it 
might be explained by the hypothesis that, in decentralized 
negotiations, unions use their declining bargaining power 
irst and foremost for the defense of insiders – their age-
ing membership with standard employment contracts.”40 

he latter of the two options sketched here appears to be 
the most compelling. From the perspective of the unions, 
the best strategy is to focus on the traditional employee. 
Union members relatively often work on the basis of an 
open-ended contract. From that position, they may not be 
opposed to an increased lexibility for some employees.41 
For example, they won’t be afected if ixed-term contracts 
are not continued. One employee’s security may, then, 
come at the expense of another’s employment.

It is obvious how the unions may respond to such objec-
tions, arguing that nonstandard workers are unwilling to 
join a union.42 It may indeed be argued that by joining 
a union, the interests of nontraditional employees, by 
joining a union, will have their interests properly repre-
sented. Still, given the situation from which they must 
start (namely, that relatively many members are employees 
with an open-ended labor agreement), it will in some cases 
take a great number of additional employees to become 
members for such an outcome to be realized. hat is, of 
course, no principled argument. It may also be adduced 
that such an invitation would in fact constitute a form 
of coercion, or, put less dramatically, that it curtails the 
negative right not to join a union.

Furthermore, employees working on the basis of a 
ixed-term contract are not sure who their next employer 
will be, and their next labor agreement may very well be 
covered by a diferent collective labor agreement (closed 
by a diferent union) than is presently the case.43 In any 
event, Emmenegger’s observations seem apt: “Given the 
overrepresentation of workers in standard employment 
relationships among the union rank and ile, unions are 
more likely to agree to reforms that increase labor market 
lexibility at the expense of atypical workers if this implies 
that they can prevent reforms that disadvantage their core 
clientele, workers on open-ended contracts.”; “[…] in the 
case of job security regulations, both organizational and rep-
resentational interests point to the same conclusion: under 
pressure to allow for labor market lexibility, unions assent 
to the deregulation of temporary employment in order to 
protect their organizational and representational interests.”44

Notwithstanding the abovementioned analysis, the 
fact that unions promote the interests of their members 
is not problematic as such. his assessment is, however, 
predicated upon the unions’ traditional role – their power 
being restricted to the mandate given to them by their 
members. It is possible, and at that point the legitimacy 
of their position may be considered problematic, that their 
inluence extends to the process leading to new legislation.

his is what became apparent in the Netherlands. he 
position of the unions is clear: “Dutch unions have a 
long history of opposing temporary work, as they have 
tended to regard temporary employment as a threat to 
the secure, long-term employment relationships that they 
sought to protect.”45 Although this attitude seems to have 
changed slightly recently, unions’ primary goal is still the 
protection of the interests of permanent workers.46 What 
is particular to this country is the possibility to reach a 
so-called central agreement, which means that (inter alia) 
the (contours of) the employment conditions are settled by 
organizations of employees (unions) and employers (with 
the endorsement of the government), to be adhered to by 
the individual employers.

It is not unusual to reach such a central agreement. 
Indeed, this is one of the features of the consensus-based 
‘polder model’ in this country. he latest central agreement, 
of 2013,47 has proved to be very inluential on the legisla-
tion process. An amending bill, the Work and Security Act, 
was passed; the contents signiicantly correspond. his may 
not seem to constitute a problem: organizations of employ-
ers and employees may consult with the government and 
reach an agreement. Still, it is dubious whether the required 
employee representation is reached.48 If the interests of 
those who are represented difer from those who are not, 
the existence of such representation must be questioned.

Such a diversion is, I think, indeed the case. Union 
members, who relatively often work on a permanent basis, 
do not beneit from reforms on the labor market if such 
reforms mean that it will become easier for employers 
to dismiss them. hey do not proit from the fact that 
those reforms may bring with them that a threshold is 
removed to employ new workers on a permanent basis, 
for they already work on such a basis and the value of 
such a contract in terms of protection can only diminish. 
To this may be added the consideration that employing 
additional workers on a permanent basis, resulting in a 
relatively great number of the workforce being employed 
on that basis, may have signiicant consequences with 
respect to the dismissal policy. If one or more employees 
are to be dismissed as a result of economic decline, the 
irst step (under Dutch law) is not to prolong the tempo-
rary contracts. Only if this measure does not result in a 
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suicient reduction of employees will the employer turn 
to the permanent employees and inquire how many of 
them have to be dismissed.

It is clear that (ceteris paribus) in the irst scenario, tradi-
tional employees are better protected against dismissal than 
in the second.49 hose who have concluded the central 
agreement may maintain that such reforms – which they 
blocked – would have adverse efects for employees, but 
only by clinging to an abstract notion of the employee, 
using the iction identiied above. A number of the non-
union members, namely those employees who work on a 
temporary basis, would beneit from the reforms so long as 
they have no prospect of a permanent contract. A perma-
nent contract with diminished protection is preferable to 
a temporary one – or unemployment. he position of the 
unions in blocking the reforms has proved to be decisive: 
under the Work and Security Act it has not become easier 
to dismiss employees but even more diicult.

It is important to realize that facilitating dismissing 
employees does not entail a greater number of dismissals; 
whether people will actually be dismissed depends on 
economic factors,50 so it will rather mean that the issue 
of who will be dismissed will be approached in a diferent 
way. If great thresholds are in place to dismiss employ-
ees, the group of temporary workers will be minimized 
during times of economic decline; if, after some time, 
the demand for employees rises, new temporary workers 
(some of whom may previously have been employed) will 
be hired, who will lose their jobs in time or in some cases 
be employed on a permanent basis to replace permanent 
employees who have retired, died or left the employer on 
their own initiative.

A rigid system of dismissal results, in times of economi-
cally hard times, in employers minimizing the number of 
temporary employees by not prolonging their contracts; 
after all, no costs or special procedures are involved here, 
in contrast to what is the case with permanent employees, 
who actually have to be dismissed.51 his has the adverse 
efect that the employees who will keep their jobs are 
not necessarily the most qualiied ones, for these are not 
the proper selection criteria to realize such an outcome. 
Permanent employees with a poorer performance than 
certain temporary ones will remain employed for improper 
reasons, namely, the costs and procedures just mentioned 
employers seek to avoid. his means that the burden of 
the danger of becoming unemployed is divided unevenly 
between the species of employees.

Unions are faced with a split. If they persist in defending 
the interests of permanent employees (their traditional 
backers), they will (further) alienate themselves from the 
other employees, which becomes increasingly problematic 

as ever more permanent employees are replaced by the 
latter group due to retirement or death.52 If, by contrast, 
they include the interests of temporary employees in their 
negotiating strategies, they will have to balance the various 
interests: since a zero-sum game is at play here (cf. sec-
tion 2), a concession to temporary employees will come 
at the expense of permanent ones. It is not inapposite, 
then, to speak of a union dilemma here:53 “Temporary 
employment […] poses a dilemma for unions. On the 
one hand, there is a growing recognition among unions 
of the importance of equal rights for – mostly not union-
ized – temporary workers. On the other hand, temporary 
workers can be considered competitors of the permanent, 
unionized workers.”54

It may by contrast be argued that “Collective bargain-
ing can irst have an equality efect balancing the power 
relations between individual workers and their employers 
by collectivizing the power of workers. Secondly, it can 
foster greater equality between workers across companies 
and sectors.”55 his is true insofar as wages (or rather wage 
scales) are concerned, but these considerations do not ap-
ply to all aspects of the labor relationships. In addition, 
it presupposes shared interests between employees, which 
is, as I have argued, not always the case.

With respect to young employees in particular, it is clear 
that diferent interests lead to diferent strategies: union 
members are often middle-aged and have an interest to 
preserve the beneits of existing open-ended contracts. 
Union members may simultaneously belong to a category 
that is especially afected insofar as lexibility in the labor 
market is concerned (the level of education is an impor-
tant factor to mention here), but that is no issue as long 
as they remain employed on the basis of an open-ended 
contract. he issue does become relevant once they lose 
their jobs – while an open-ended contract ofers, ceteris 
paribus, more protection than a ixed-term contract, it is 
no guarantee against unemployment. Once the situation 
emerges that they lose their jobs, becoming outsiders 
themselves, it appears that their interests would change, 
preferring an open-ended contract to a ixed-term con-
tract, the position that applies to outsiders in general. It 
may be argued, then, in terms of being ‘insured’ against 
being employed on a ixed-term basis, that even insiders 
might beneit from reforms; whether it is also realistic to 
think they will embrace this perspective is another matter.

4. The alternative to the game  
of musical chairs

he various interests of the diferent sorts of employees 
have been described in the previous sections. Simply put, 
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those who are employed on a permanent basis have an 
interest in rigid dismissal legislation while those who are 
employed on a temporary basis consider a permanent 
contract an improvement, even if it the protection from 
dismissal is diminished. With respect to the Dutch situ-
ation, it has not become easier to dismiss employees, as 
was the original intention of the legislator, but – due to 
the central agreement of 2013 – more diicult, while the 
eforts to make the transition from a temporary contract 
to a permanent one more attractive for employers have 
resulted in the contrary outcome. his means that the 
dichotomy between insiders and outsiders on the labor 
market will for the time being persist. In France, similar 
reforms have been proposed in 2016, which were met 
with disapproval. It is not surprising that French 
unions did not applaud them; whether the young 
employees who protested against them have properly 
balanced the pros and cons can be questioned.

Rigid dismissal legislation results in temporary employees 
becoming unemployed and being replaced by others who 
end up in the same situation. An important negative efect 
for the employer consists in the fact that ever new groups of 
employees have to get used to the organization and have to 
master new tasks, which is a loss of time in economic terms. 
In addition, it may be pointed out that these employees 
face a lack of continuity. hey are reluctant participants in 
a game of musical chairs, taking each other’s place in theory 
(and in the long run, to some extent, in practice).

he costs that result from frictional unemployment are 
another relevant issue to mention here. In countries in 
which employees are entitled to unemployment beneits 
(and/or other social welfare), it is evident that the costs 
involved are signiicantly r educed i f e mployees a re n o 
longer forced to move from one employer to the next, the 
beneits that have to be paid during transitional periods in 
between no longer being an issue. Realizing stable jobs by 
making it attractive for employers to hire employees on a 
permanent basis is, then, likely to result in such a reduc-
tion. It may be objected that making it easier to dismiss 
them will have just the opposite, undesired efect, namely 
an increase of frictional employment. his presupposes, 
however, that employers would intend to dismiss employ-
ees in the irst place. If there is indeed a need to do so – so 
if there is a factor which has nothing to do with the issue 
of which employees should have a job but which raises, 
instead, the question how many employees are needed at 
all – this is not the domain to settle such an issue. It is not 
a government task to stimulate hidden unemployment.56

An additional beneit would be the absence of dimin-
ished work morale of temporary employees who know that 
their contracts will not be continued (cf. section 1). To be 

sure, the same behavior is likely to occur with permanent 
employees who learn that they will be dismissed, but with 
an increased number of employees working on a perma-
nent basis the total number of dismissals will decrease, 
as the obligatory game of musical chairs will become less 
prominent or, ideally, disappear.57 he danger that, on 
the contrary, permanent employees may start slacking of 
is dispelled by the very fact that it will become easier to 
dismiss employees.

If the initiative to ind a proper balance between the 
interests of the diferent sorts of employees is not forth-
coming from the unions, the dismissal legislation needs 
to be changed so as to motivate employers to hire those 
employees not adequately represented by the unions on a 
permanent basis. If a greater share of employees are per-
manent workers, employers no longer need to fear that 
their loyalty will be slight on account of their working on 
a temporary basis. It should incidentally, in my opinion, 
still be possible for employers to initially hire employees 
on a temporary basis (as a sort of extended ‘trial period’).58

An employee’s loyalty should be based on the employ-
ment conditions and work fulillment rather than on the 
form of the labor agreement. It may be added here that 
those who are already employed on a permanent basis – 
and have something to lose – are not motivated to look for 
another job they might enjoy better (or is more suited to 
them) if the new job would be a temporary one, since this 
might in time mean – if the temporary nature of that new 
job is not changed into a permanent one – unemployment. 
his is also an unwelcome outcome of the dichotomy be-
tween the types of employment, which may be removed 
by reforming the dismissal legislation.

here is of course no guarantee that employers will de-
crease the number of ixed-term contracts, but employers 
have an interest in using open-ended contracts as they are 
more likely to assure employee loyalty and productivity 
than ixed-term contracts. Removing the main thresholds 
to realize open-ended employment is justiiable in that light.

Conclusion

It is hard to believe that the division between insiders and 
outsiders on the labor market will disappear if the initiative 
is left to the unions. hey face the dilemma of keeping 
representing those whose rights they have traditionally 
defended or promoting the interests of new generations. 
In the irst case, they risk losing the necessary support, 
increasing the issue of the legitimacy of their prominent 
place in labor negotiations, while it is unclear in the second 
case whether those they would seek to represent still feel 
a need for such representation.
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It is the legislator, then, who is to stimulate employers 
to make the necessary changes by making permanent 
contracts more attractive and, in time, the norm. Given 
the appeal of a temporary contract in times of economic 
uncertainties, this means that it must become easier to 
dismiss employees. here is a danger that employers 
will abuse the new possibilities to get rid of employees 
– whether they be union members and/or works council 
members or not – who are justiiably critical of certain 
company policies. In many countries, legislation is already 
in place to prevent such an outcome; in this respect, no 
changes are to be made.

As far as legitimate reasons are concerned to dismiss 
employees, the problems may be relativized. If an employer 
dismisses an employee because of economic circumstances 
it will be diicult to argue that the decision is without 
justiication. If the employee is dismissed because he or 
she does not function optimally, the employer may have 
just cause; it may be warranted to obligate employers in 
such circumstances to give employees one or more op-
portunities to remedy the situation. In any event, one may 
presume that employers will not lightly dismiss employees 
in cases in which they must be replaced by others, given 
the pains of hiring and training new workers, without 
knowing in advance whether they will suice.

Rigid dismissal legislation is a relic from a past in which 
employees shared common goals and had to be protected 
against unsafe working circumstances and exploitation. 
he advent of legislation to curtail employers’ power 
has made it necessary to reconsider dismissal legislation. 
Rigid rules in this domain still serve the interests of some 
employees, but this comes at the expense of others; tem-
porary workers may be said to be the victims in this case. 
Legal reforms are the best way to remedy this situation.
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