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Abstract

The law of informed consent to medical treatment has recently been extensively
overhauled in England. The 2015 Montgomery judgment has done away with the
long-held position that the information to be disclosed by doctors when obtaining
valid consent from patients should be determined on the basis of what a reasonable
body of medical opinion agree ought to be disclosed in the circumstances. The UK
Supreme Court concluded that the information that is material to a patient’s deci-
sion should instead be judged by reference to a new two-limbed test founded on the
notions of the ‘reasonable person’ and the ‘particular patient’. The rationale outlined
in Montgomery for this new test of materiality, and academic comment on the rul-
ing’s significance, has focused on the central ethical importance that the law now
(rightfully) accords to respect for patient autonomy in the process of obtaining con-
sent from patients. In this paper, we dispute the claim that the new test of materiality
articulated in Montgomery equates with respect for autonomy being given primacy
in re-shaping the development of the law in this area. We also defend this posi-
tion, arguing that our revised interpretation of Montgomery’s significance does not
equate with a failure by the courts to give due legal consideration to what is owed
to patients as autonomous decision-makers in the consent process. Instead, Mont-
gomery correctly implies that doctors are ethically (and legally) obliged to attend
to a number of relevant ethical considerations in framing decisions about consent to
treatment, which include subtle interpretations of the values of autonomy and well-
being. Doctors should give appropriate consideration to how these values are fleshed
out and balanced in context in order to specify precisely what information ought to
be disclosed to a patient as a requirement of obtaining consent, and as a core compo-
nent of shared decision-making within medical encounters more generally.
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Introduction: Montgomery and the New Test of Materiality for Risk
Disclosure

Montgomery v Lanarkshire Health Board [26] (from this point on: Montgomery)
is a recent UK Supreme Court judgment that overturned the 1985 House of Lords
decision in Sidaway [42] to govern the practice of informed consent by applying
the well-established Bolam [2] professional standard of non-negligent care. Briefly,
the facts of the Montgomery case were as follows: Mrs. Montgomery suffers from
diabetes and is of short stature. Shoulder dystocia arose as a complication during the
vaginal delivery of her baby, leading to the occlusion of the umbilical cord and caus-
ing the baby to suffer from a brachial plexus injury that required life-long, intensive
medical care and treatment. Mrs. Montgomery sought damages in negligence on the
grounds that she ought to have been provided with information about the risk of
shoulder dystocia (a risk estimated at 9-10%, given Mrs. Montgomery’s presenting
condition), and of the alternative option of an elective Caesarean Section. Her obste-
trician, Dr. McLellan, argued that this information did not meet the requirements of
the Bolam standard because the consequent risk that the baby would suffer a grave
permanent injury was very small indeed—Iess than 0.1% of cases give rise to pro-
longed hypoxia, and less than 0.2% of cases result in brachial plexus injury from the
McRoberts manoeuvre that is clinically indicated to resolve shoulder dystocia.

The lower courts accepted Dr. McLellan’s defence in general terms, but, in the
Supreme Court, the justices’ reasoning hinged predominantly on precisely what
standard ought to be endorsed by the court in order to determine whether Dr.
McLellan had disclosed information about the risks facing Mrs. Montgomery cor-
rectly. Incorporating an approach borrowed in its entirety from Rogers v Whitaker
[36], a 25-year-old Australian High Court judgment, the seven justices of the UK
Supreme Court concluded unanimously that information about risk that was mate-
rial to a patient’s decision to give or withhold consent should be judged by reference
to a new two-limbed test. This new test of materiality requires risk to be disclosed
when, in the circumstances of the particular case:

1. A reasonable person in the patient’s position would attach significance to the risk,
or

2. The doctor is or should reasonably aware that the particular patient would be
likely to attach significance to it [27].

On the basis of this test, the justices concluded that the risk of shoulder dystocia
ought to have been disclosed to Mrs. Montgomery, irrespective of the low conse-
quent risk that this complication would lead to a severe negative outcome for the
baby. It was also accepted that, had this risk been disclosed and Mrs. Montgomery
had been offered a caesarean section, she would not have opted for a vaginal deliv-
ery and the disability to the child would not have occurred. The negligence had,
therefore, been shown to have caused a harm.

The role and scope of the application of this new test of materiality in the treat-
ment decision-making context is also worthy of brief discussion. Montgomery
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focused largely on the question of risk disclosure: essentially what risks ought to
be disclosed in order for valid informed consent to have been obtained. However,
judgements made about information about risk that should be disclosed to a patient
will often have a direct impact on the range of alternative or variant treatments that
a patient should be offered accordingly. This was indeed the case in Montgomery,
where the requirement to disclose information about the risk of shoulder dysto-
cia led to a subsequent and direct requirement for Mrs. Montgomery to have been
advised about the alternative of an elective Caesarean Section [28].

Recent commentary on Montgomery has drawn attention to a core tension that
now exists between the new standard by which risk disclosure is to be judged, and,
as part of the same doctor—patient interaction, the requirement to offer alternative
treatments to patients that are judged as reasonable to offer on the basis of the Bolam
standard [24]. In cases such as Birch [1] the Bolam-mandated alternative treat-
ment options that ought to have been offered to a patient was a decision to be taken
prior to the requirement to tailor risk disclosure requirements around the reason-
able patient’s concerns, on the basis of the reasonable alternative options identified
by the doctors concerned. However, in Montgomery, the question about which risks
associated with a vaginal delivery should be disclosed was settled in a way that had
the direct effect of determining that an alternative delivery option, a Caesarean Sec-
tion, was now reasonable to be offered to Mrs. Montgomery. One interpretation of
the connection made between risk disclosure and the requirement to offer the Cae-
sarean Section to Mrs. Montgomery is that the new test of materiality bleeds into the
question of which specific alternative or variant treatments ought to be made avail-
able to the patient. This might mean that the question about which alternative treat-
ments should be offered to patients would be partly determined by a test identical to,
or at least derived from, the new test of materiality for risk disclosure in Montgom-
ery. Alternatively, the two standards might continue to co-exist in subsequent judg-
ments; there will separate questions, judged by different legal standards, about what
risks should be disclosed to patients and what range of alternative or variant treat-
ments should be offered to patients. The residual legal uncertainty post-Montgomery
about the extension of the new test of materiality to other aspects of the treatment
decision-making process leads us to focus our attention in our subsequent analysis
on the issue of risk disclosure alone.

Montgomery’s Moral Narrative

The rationale presented for the new test of materiality for risk disclosure, and aca-
demic comment on the ruling’s significance, has focused on the central ethical
importance that the law now rightfully accords to respect for patient autonomy in
determining how consent ought to be obtained lawfully by medical practitioners [7].
This ‘moral narrative’ is articulated in a number of related ways. For the justices
themselves, the ethical and professional requirement of respect for patient autonomy
lies explicitly in the background of their reasoning, [29] or implicitly in their presen-
tation of a rights-based account to determine what is owed to patients with regards
to the information they need to give meaningful permission to treatment [30].
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Academic commentary has been even more explicit in connecting the new
materiality test with the ethical principle of respect for autonomy. Poole [35]
interprets the significance of the Montgomery judgement in terms of patient
autonomy triumphing over medical paternalism, whilst, for Farrell and Brazier
[11], the Supreme Court’s explicit recognition of the importance of recognising
patient autonomy in clinical judgments about risk disclosure is clear, and wor-
thy of praise. Some commentators extend their interpretation further, arguing that
Montgomery, together with a related House of Lords judgement, Chester v Afshar
[5], has motivated [18], or has completed [13], a more comprehensive protection
of patient autonomy in the law of medical negligence.

There is, of course, an important background question here about the role that
ethical principles play, and ought to be play, in the development of the law in this
area of medical practice. It is feasible to think that the role of the court is not to
give due consideration to relevant ethical values, but rather to develop its own
interpretation of what is owed to patients by reference to a set of related, but inde-
pendent, legal principles. If we look at recent developments across English medi-
cal law, however, this interpretation of the relationship between law and ethics in
the regulation of medical decision-making is unpersuasive. The tendency for the
law to proactively invoke ethical values to shape legal judgements is well-recog-
nised in how decisions of these kinds are made in the courtroom, (e.g. [12, 24,
43]) even if important concerns have been expressed about the level of sophisti-
cation in the judicial application of these values in the legal reasoning process [6,
8, 43]. Indeed, as we suggested above, there is wide-ranging agreement amongst
legal commentators that the Montgomery case was motivated by an overriding
ethical imperative to respect patient autonomy—propelled, in part, by parallel
professional regulatory developments—even if the judges themselves do not refer
to patient autonomy explicitly as a motivating force in their judgment.

It is clear, therefore, that there is consensus between the seven judges, and
between those who have examined the Montgomery judgment in depth, that the
ethical principle of respect for autonomy provides the underpinning rationale for
endorsing the new legal test of materiality. Whilst this direction of travel has been
criticised [25], and is misaligned with the traditional and substantive distinctions
between the torts of negligence and battery, our argument in this paper is dif-
ferent. We take issue with the very idea that the new test of materiality in the
Montgomery judgment equates with respect for autonomy being given primacy in
re-shaping the ongoing development of the law in this area. We aim to show that
the Montgomery judgment is rightfully understood as marking a more patient-
centric approach to determining what information ought to be disclosed, and how
this information should be disclosed, in the informed consent process. However,
notwithstanding this overarching normative realignment from practitioner-per-
spective to patient-perspective in the law of consent, the patient-centric approach
articulated by the court is not explained by the ethical obligation to respect the
patient’s autonomy, and therefore that the value of autonomy needs to be deflated
[41] in an adequate interpretation of this judgment. We begin, however, by pro-
viding a detailed and focused examination of the two-limbed test of materiality,
adopting both methods of conceptual analysis and legal exegesis.

@ Springer



114 Health Care Analysis (2019) 27:110-127

The ‘Particular Patient’

The majority of academic comment on Montgomery has taken the second limb
of the materiality test to signify the central place that is accorded to the princi-
ple of ‘respect for autonomy’ [11, 18, 24, 35]. For this reason, we will scrutinise
the two limbs in reverse order. The requirements of the second limb concern the
legal obligation that doctors have to tailor information about risk around the val-
ues that the patient holds in the information disclosure process when they are, or
should reasonably be, aware of how patients’ individual values impact on a judge-
ment about the significance of the relevant risks. This position means that the
disclosure of information could potentially differ radically between two patients
in exactly the same treatment situations. It is also this obligation that gives shape
to the explicit recognition that patients have a legal right not to be told certain
kinds of information, even if the doctor would otherwise disclose that informa-
tion when obtaining consent from other patients. Whilst it is correct to say that
this limb of the test demonstrates sensitivity to a patient’s values in its tailoring
requirement, it does not, in our view, equate with giving primacy to the principle
of respecting the patient’s autonomy. There are two main reasons for this.

The first reason is based on the observation that decision-making in health care
that is appropriately respectful of a patient’s autonomy requires information to be
disclosed to the patient in ways that frame and present that information in direct
response to the value commitments of that patient, in order to support that patient
in governing the direction of her own life. Yet, the second limb of the materiality
test, as it is expressed and considered in the judgment, is concerned with whether
the particular patient would attach significance to the risk that the doctor is con-
sidering whether to disclose to her. Risk, therefore, is taken to be a pre-emptive
normative consideration that shapes precisely how the patient’s values ought to
be taken into account in the process of disclosing information to the patient. This
approach brings the patient’s values into the risk disclosure equation, but it is not
(at least in how the materiality test is worded) the patient’s values that are driving
decisions about information disclosure within the treatment encounter.

The second reason concerns the scope of the legal obligation in Montgomery
to tailor information about risk disclosure around the particular patient’s con-
cerns. Risk should be disclosed, not when the particular patient accords signifi-
cance to the risk, but only when the doctor is (or should reasonably be) aware of
this fact. This qualification suggests a requirement on the patient to be active in
disclosing relevant information about her values, or at the very least to signpost
to the doctor that she has concerns of a particular kind that are relevant to the risk
disclosure question and that the doctor needs to follow up on. Yet, an autonomy-
focused approach would be one that required the doctor to strive herself to obtain
a robust understanding of her patient’s values in order to ensure that these values
were respected in the treatment decisions to be made.

Importantly, this assessment of the value of autonomy in the ‘particular
patient’ limb is correct, irrespective of what theoretical account of autonomy is
relied upon. Neither proceduralist nor substantive accounts of autonomy would
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countenance the idea that giving pre-emptive consideration to risk would func-
tion to ensure that, for example, the person’s choices and expressed preferences
about information disclosure were aligned with her higher order desires, or in
order to guarantee that the patient’s choices were reflective of her obligations as a
moral agent. On all theoretical accounts of autonomy, the framing of information
in this way would rightfully see risk as a ‘contaminating element’ in the exer-
cise of the patient’s autonomous agency. Equally, both individualist and relational
approaches to understanding autonomy would be threatened by the fact that the
doctor need only be reasonably aware that the particular patient attached signifi-
cance to the relevant risks. Ensuring that the patient’s choices about risk were
authentic expressions of the patient’s values would require the doctor to take pro-
active steps to probe precisely why her patient adopted a particular view about
the relevant risks. Equally, on more relational accounts of autonomy, the doctor’s
obligation to respect the patient’s autonomy would require her to establish and
foster a treatment relationship with the patient within which a dialogical exchange
could assist the patient to formulate her value commitments, her choices about
the significance of risk, and to connect these to the specific treatment decisions to
be made. Like with individualist conceptions, these relational criteria for autono-
mous decision-making would be undermined by interpreting the doctor’s role as
one founded solely on a requirement of reasonable awareness.

If the value of patient autonomy were to be the driver behind this limb of the
materiality test then risk would need to be entirely absent from how a conversation
about information disclosure between a doctor and her patient proceeded. In addi-
tion, it would be the doctor’s responsibility to take proactive steps to learn about
the values that the patient holds, and how these values connect to the question of
information disclosure. Of course, we are not suggesting that information about risk
would not typically be disclosed in a conversation of this kind; after all, a patient
is likely to express the view that risk is a matter of concern to her in this exchange,
and therefore the information provided would need to be sensitive to this concern.
The basic point, however, is that the broad category of risk is significant only in so
far as risk emerges as a relevant consideration in light of the patient’s autonomous
values given the decision being made, and the extent to which risk is articulated
within a treatment relationship that is conducive to the patient formulating her value
commitments in dialogue with her doctor. Framing the tailoring exercise towards
the particular patient’s views about risk signifies a patient-centred approach to risk-
disclosure practices, but does not signify the endorsement of a ‘respect for patient
autonomy’ principled approach to the practice of information disclosure.

The’Reasonable Person in the Patient’s Position’
We now move on to the first limb of the materiality test. This limb foregrounds a
reasonableness criterion that is to be understood through a particular lens: the

patient’s standpoint in the treatment context. A full understanding of this limb of the
test requires careful consideration of what legal and ethical work is being done by
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the notion of the ‘reasonable person’ here, and how this account is to be qualified by
adopting a patient-centric standpoint.

It is useful to begin with some initial, general reflections on the rationale for, and
the content of, the ‘reasonable person’ standard in English law. One of the central
legal philosophical questions that arises when interrogating this standard is whether
the ‘reasonable person’, as a legal fiction, can be articulated internally to an estab-
lished system of legal rules, or whether it functions to provide a ‘deregulated’ extra-
legal anchoring of one or more values that enable the construction of normatively
appropriate regulatory responses. Gardner [15] considers and defends one version
of the latter account, clarifying that the role of any judge is to apply justice as a law-
maker, rather than merely to apply already existing law. Precisely what the reason-
able person would think, decide, or how s/he would act in different domains of law
will depend on what justice and justification call for in that domain [14].

Reinforcing our earlier remarks, this extra-legal approach to incorporating the
‘reasonable person’ standard into legal reasoning is compelling when we reflect on
how the domain of English medical law has been broadly open to the incorpora-
tion of ethical (i.e. extra-legal) values in its reasoning around contentious health care
decisions (e.g. [12, 24, 43]). The challenge for the court then becomes one of deter-
mining precisely what extra-legal anchoring work ought to be achieved when this
legal fiction is invoked within the legal reasoning process. For our purposes, this
gives rise to two key questions that need to be settled in any thorough analysis of
the Montgomery case: (1) what legal approach is being adopted in this formulation
of the standard in the law of consent to treatment, and (2) what substantive justifica-
tion, if any, could underpin and defend a criterion that is formulated in this way?

The silence within Lord Kerr and Lord Reed’s majority judgment concerning pre-
cisely how this standard ought to be interpreted is, to our eyes, surprising. Indeed,
in reading the judgment closely, it is not entirely clear to us why, in Mrs. Montgom-
ery’s situation, this limb of the test was taken to be fulfilled as straightforwardly as
it was [31].

In order to make progress on considering how the ‘reasonableness’ criterion
ought to be made sense of, we outline what we consider to be the three most fea-
sible interpretations of this limb of the test. To develop our understanding of this
criterion, we consider a range of English and Australian jurisprudence, and reflect
more broadly on approaches that have been adopted to formulating the ‘reasonable
person’ standard in the law of medical negligence.

Interpretation 1: Reasonable as Commonly Held
The first interpretation of the ‘reasonable person’ standard is to replace one commu-
nity standard (that of the body of expert medical opinion) with another—that of the

body politic. This account of the reasonable person can be expressed formally:

RP,; It is reasonable to inform a patient of risk that the majority of people think
ought to be disclosed in these circumstances
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At first glance, this is an intuitively persuasive interpretation of what the ‘rea-
sonable person’ standard would require. RP,, is essentially an empirical account
of what most people would do, if they were to find themselves in the patient’s
situation. Moreover, there is some limited evidence that the judges in Montgom-
ery approached the specification of this limb of the test in this way. In potential
support of this position, Lords Kerr and Reed state:

No woman would, for example, be likely to face the possibility of a fourth
degree tear, a Zavenelli manoeuvre or a symphysiotomy with equanimity...
This conclusion is reinforced by Dr McLellan’s own evidence, that she was
aware that the risk of shoulder dystocia was likely to affect the decision of a
patient in Mrs Montgomery’s position (para. 94).

Although it is not articulated explicitly in this quoted passage, one credible
interpretation of what is meant here is to equate what the ‘reasonable person in
the patient position’ would expect by considering what women would expect, as
a matter of empirical fact, if they found themselves in Mrs. Montgomery’s posi-
tion. If the majority of these women would expect such information to be dis-
closed, then, on this formulation, it would be unreasonable to withhold it from
Mrs. Montgomery.

When looking to attempts to formulate and adopt the ‘reasonable person’ stand-
ard more generally in medical negligence law, however, there is no support for this
empirical approach to determining the ‘reasonable person’ approach to the applica-
tion of law. For example, there is no evidence of judges looking to gather data of this
kind, or to present even anecdotal statistics about how the majority of patients would
conceptualise the significance of risk across different treatment scenarios. This is
unsurprising; such an exercise in collecting evidence of this kind in order to specify
the content of what it would be reasonable to disclose would arguably be beyond the
responsibilities of a judge.

It should also be pointed out that the general consensus within the philosophy of
law is the view that a significant reason for invoking the ‘reasonable person’ stand-
ard is to signify a decisive shift in legal regulation away from reliance on the (poten-
tially unreasonable) views held by most people in a society or community group.
In this sense, the reasonable person standard is needed so as to avoid relying on
popular opinion; it cannot be articulated, therefore, by grounding itself in the cut and
thrust of the majority view [22].

Importantly, there is a justificatory history to the standard interpretation of the
‘reasonable person’ in English law that serves to resist RPy;. In negligence law,
and particularly in professional negligence cases, the reasonable person has been
specified by reference to a particular kind of reasonable individual: the ‘man on
the Clapham omnibus’. It is not accidental that this version of the standard refers
to one individual rather than a community of people (e.g. ‘the men and women on
the Clapham omnibus’). Rendering the reasonable person in terms of a particular
individual clarifies that reasonableness is a feature of (some kind) of a typical, rather
than communal, account of what it would be reasonable to do in the relevant cir-
cumstances [44]. Precisely what a typical account of reasonableness consists in, in
this legal context, is where we now turn.

@ Springer



118 Health Care Analysis (2019) 27:110-127

Interpretation 2: Reasonable as Logically Coherent

A shift away from an attempt to specify the ‘reasonable person’ in terms of a modi-
fied communal standard leads us to interpretations that seek to connect reasonable-
ness with justification of particular kinds. One justificatory account of reasonable-
ness would seek to consider the rationality of a decision made, or a belief held, by
the patient in question. Applying this kind of account to the Montgomery case pro-
duces a rather different picture of what the ‘reasonable person’ limb requires:

RP; It is reasonable to inform a patient of risk when there is logical coherence
between the patient’s values concerning risk and the patient’s beliefs about
the significance of the risk in these circumstances.

Endorsing RP; requires the patient’s values and beliefs that are expressed as
part of the therapeutic encounter to be probed for their ‘reasonableness’ prior to
the doctor making a decision about what information ought to be disclosed. On this
approach, the reasonable person standard would require a more substantive inter-
rogation of the particular patient’s autonomous judgement in the consent process. If
this account is correct, then it also looks like the reasonable person limb of the test
of materiality is operating to enhance respect for the patient’s autonomy, at least on
dominant procedural accounts of the value of personal autonomy.

When applied in practice, there will be examples when a ‘reasonable person’
would accept the coherence of the patient’s values and beliefs. This looks to be the
case in Mrs. Montgomery’s own situation. Mrs. Montgomery had expressed a clear
concern to her doctor about the anxiety she had about a vaginal delivery. She was
worried both about the risks that would present to herself and her baby, given her
health condition, and sought to minimise these risks. Her belief that she ought to
be told about each and every risk, and to be made aware of an elective Caesarean
section, are entirely consistent with the concerns and values that she held. On this
interpretation of the ‘reasonable person’ standard, therefore, Mrs. Montgomery
ought to be told of the risk of shoulder dystocia because her valuing of risk, and her
beliefs about the importance of certain kinds of information about risk, were logi-
cally coherent.

In contrast, we can imagine a different situation in which a patient’s beliefs about
the need to be told certain information do not track the patient’s value commitments
in a rational manner. For example, a patient might express the view that she values
a life that involves risk-taking activities, unless the risk presented is to her life. Let’s
imagine also that this patient says to the doctor that she doesn’t want to know any
risks associated with the necessary treatment, because “that’s not the kind of person
that she is”. In a situation like this, it would not be reasonable for a doctor to with-
hold information about the risk of death associated with an intervention because her
beliefs about the significance of risks to be disclosed does not logically cohere with
her underlying values about risk.

Is RP, a valid interpretation of the ‘reasonable person’ standard in shaping the
law of informed consent? Our concern here is that, if this was the interpretation
of the ‘reasonable person’ standard that the judges wished to give content to the
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materiality test, they would not have drawn upon and presented the two-limbed test
in the way that they did. Understood in this way, the ‘reasonable person’ standard
would act essentially as a constraint to the exercise of the ‘particular patient’ stand-
ard (the second limb of the test). It would begin by considering what the particular
patient ought to be told in light of their values, and then would require asking, sec-
ondly, whether it is ‘reasonable’ to disclose information on the basis of what the par-
ticular patient values and believes, given the logical coherence between these val-
ues and beliefs. Given that the justices did not modify the ‘reasonable person’ limb
such that it acted as a constraint to the exercise of the ‘particular patient’ limb, this
formulation of reasonableness is clearly not what they had in mind. As a separate
standard entirely independent from the particular patient’s views on the risks associ-
ated with treatment, the ‘reasonable person’ limb can also be recognised as captur-
ing something other than concern about what is owed to the ‘particular patient’ as an
autonomous agent.

Interpretation 3: Reasonable as Normatively Justifiable

The final interpretation of the ‘reasonable person’ standard is also one that attends
to the import of a normative justificatory standard. However, in contrast to RP;,
which lacked moral content and simply sought to ascertain the rationality and inter-
nal coherence of a patient’s values and beliefs, the final interpretation gives ethical
substance to what it would be reasonable to require in the specific treatment context.
Such an interpretation can be formally presented in this way:

RPy It is reasonable to inform a patient of risk that patients ought to be told in
these circumstances.

There is some evidence in the Montgomery judgment that RPy was attended to,
particularly in Lady Hale’s minority judgment, which provided that:

[doctors] should [disclose risks] where either the mother or the child is at
heightened risk from a vaginal delivery. In this day and age, we are not only
concerned about risks to the baby. We are equally, if not more, concerned
about risks to the mother. And these include the risks associated with giv-
ing birth, as well as any after-effects... These are risks that any reasonable
mother would wish to take into account in deciding whether to opt for a
vaginal delivery or a caesarean section ([32], our emphasis).

This rationale is subtly different from the approach taken by Lords Kerr and
Reed. Lady Hale is suggesting that there is information relating to risk, aris-
ing in the context of pregnancy and giving birth, that it would be reasonable to
take into account in the process of medical decision-making—without reference
to the commonly held views that women have about risk in the same circum-
stances. The ‘reasonable mother’ is not the mother who is reasonable because
she considers risk in ways that most women would do so when facing Mrs. Mont-
gomery’s situation. Rather, the ‘reasonable mother’ is the mother who is able to
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give appropriate moral weight to, and therefore is able to differentiate between,
the significance of the risks (and benefits) that arise in the relevant situation. In
reverse, it would be unreasonable to exclude from consideration information that,
when disclosed, would assist the woman in question to have light shed on those
interests that Lady Hale ascribes as being of moral importance for women who
are pregnant or going through the process of childbirth—though, of course, the
particular pregnant woman herself might not ascribe any relevance to this account
of her interests in the birthing process. The distinction between RPy; and RPy
is subtle and important, but it requires further explication. It is still unclear pre-
cisely what extra-legal anchoring work is being done by the reference to ‘reasona-
bleness’ in the judgment.

It is helpful at this point to revisit the High Court of Australia’s judgment in Rog-
ers v Whitaker. After all, it was in this case that the test of materiality adopted by
Montgomery was first articulated, and in which a woman sought negligence for not
being informed about the risk of losing the sight in her left eye. Having been blind
in her right eye since childhood, the very low risk of a complication that would have
resulted in the loss of sight in both eyes, during an operation on her right eye, was
not disclosed to the patient. In their reasoning, the six judges of the High Court
of Australia considered whether the ‘reasonable person in the patient’s position’
required the information to be disclosed. They stated:

...it could be argued, within the terms of the relevant principle as we have
stated it, that the risk was material, in the sense that a reasonable person in
the patient’s position would be likely to attach significance to the risk, and
thus required a warning. It would be reasonable for a person with one good
eye to be concerned about the possibility of injury to it from a procedure
which was elective ([37], our emphasis).

The point to emphasise here is that, in the context of the possibility of losing
sight in both eyes, the judges recognised that it was reasonable to disclose the risk
of damage to Mrs. Whitaker’s normally functioning eye, whilst acknowledging
that this risk might not require disclosure if the same risk of sight loss in that eye
arose for a patient whose sight was not already impaired. Thus, the significance of
full sight loss changes what it is reasonable to disclose, from the standpoint of the
patient’s position, even if the strict clinical risk of the complication arising is not
itself changed by these circumstances.

Considering Rogers v Whitaker alongside Montgomery is also particularly useful
because it helps to clarify precisely what normative values the ‘reasonable person’
standard might require giving consideration to in the information disclosure process.
The requirement to disclose what is reasonable, understood in this way, looks to
attend to a requirement to disclose information that would impact on patients’ well-
being, understood in the broadest of terms, and in light of specific and relevant fea-
tures of the treatment context. Indeed, codified within Rogers v Whitaker, and first
articulated in the South Australian Supreme Court case of F' v R [9] is the recogni-
tion of a number of explicit factors that doctors should consider when determining
whether information about risk is material to the treatment decision. These include
the nature of the matter to be disclosed, the nature of the treatment, the desire of the
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patient for information, the temperament and health of the patient, and the general
surrounding circumstances [10].

These factors capture the importance of objective, clinically-orientated consider-
ations about patients’ well-being judged to be relevant to determining the materiality
of the information to be disclosed. Aside from the point concerning the patient’s
desire for information, the other factors all point towards the significance of dif-
ferent ways in which the severity (or not) of the patient’s medical circumstances,
and the relationship between these circumstances and negative health outcomes for
the patient, are relevant to informing (rather than determining) a judgement about
whether certain risks ought to be disclosed. As has been astutely observed, the
endorsement of these factors in assessing the materiality of risk in Rogers v Whi-
taker raises questions about whether the test of materiality articulated within Aus-
tralia does in fact depart substantially from the traditional application of the Bolam
standard in England to similar cases pre-Montgomery, remaining dependent as it is
on the application of medical expertise, and skilled professional judgment [3, 23].

This interpretation of the significance of patients’ well-being captures what is
normatively implicit in both the Rogers v Whitaker judgment, and in the Montgom-
ery judgment, as it is expressed by Lady Hale and outlined above. Well-being, as
conceptualised in such requirements, is an objective standard, in that it attempts to
capture what would it would be good for patients to know, all things considered, but
one that requires interpretation from an entirely patient-centred, rather than profes-
sional-centred standpoint. This is important because it means that a narrow range of
clinical facts about what would be significant to good health outcomes for patients
tout court are de-centred in favour of those specific, personal interests that are rel-
evant to the individual patient’s well-being in important, nuanced ways across differ-
ent treatment encounters.

Importantly, Lady Hale’s judgment in Montgomery also draws attention to the
significance of a broader set of subjective considerations concerning patient well-
being that have not been well articulated or described previously. Her insistence
on considering the experiential dimensions of women’s interests during pregnancy
and childbirth capture this contextualised, patient-centric perspective on well-being,
tied, as they are, to expectations about the significance of this experience to pregnant
women qua pregnant women. In this sense, it would be unreasonable to withhold
information from patients that reasonable people would recognise as being relevant
to shaping the experiential dimensions of treatment decisions of these kinds—
whether this is about the life-changing impact of becoming blind in both eyes (in
Rogers v Whitaker), or the inability to weigh up risks that could impact negatively
on the significant and personal life events of being pregnant and experiencing giving
birth (in Montgomery).

Giving due legal consideration to these subjective, experiential dimensions
of well-being will likely lead the new test of materiality to depart more markedly
from the application of the previous Bolam standard, and through the incorporation
of more objective dimensions of patients’ well-being alone. In making all-things-
considered practical judgements about the materiality of risk, the degree of depar-
ture from Bolam is likely to depend on the extent to which the treatment setting and
specific decision connect with the significance of the patient’s personal, social and
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cultural interests more broadly. This is essentially an empirical question that qualita-
tive health research could help to clarify.

However, in general terms, whilst one might reasonably think that obstetrics prac-
tice, and, for example, psychiatric practice, would be more impacted by how the
‘reasonable person’ limb impacts on how patient well-being ought to be concep-
tualised differently, one might conclude that in surgical practice, or in other acute
medical treatment contexts, patients’ well-being (and, therefore, the requirements of
the ‘reasonable person’ limb) ought to be understood in ways that remain closely
aligned with a more narrowly clinical interpretation of patients’ well-being interests.
After all, it does not seem unreasonable, at least prima facie, to claim that the rea-
sonable person in the patient’s position would recognise that information about the
likelihood and severity of risks of harm arising in a particular procedure are relevant
to advancing patients’ well-being in ways that point towards disclosure. Indeed, it
is precisely these clinically-orientated and objective well-being considerations that
judges have relied upon to inform legal judgements about the materiality of risk,
post-Rogers v Whitaker in Australia (e.g. [38]), and post-Montgomery in England
(e.g. [34]).

In summary, then, our argument is that RPy is the accurate interpretation of the
‘reasonable person in the patient position’ limb, and that the account of well-being
that gives reasonableness its normative content is one that should be understood
(1) from patients’ subjective location within a clinical encounter, (2) as potentially
extending beyond clinical factors to include patients’ wider personal, social and cul-
tural interests, and (3) to arise as relevant in unique and subtle ways across different
medical specialities and treatment decision-making scenarios. This interpretation
does not mean relying on the majority view about what it would be reasonable to be
disclosed to a patient, but it does allow for an empirical ‘fleshing out’ of the relevant
kinds of information that substantiate patients’ broad well-being interests in different
treatment settings, and that ought then to be considered as appropriate to share with
patients in those settings. It also follows from this interpretation that the ‘reasonable
person’ standard can be articulated in terms that are independent from the values
that are actually held by the particular patient (and therefore, in an ethical sense, the
requirement to disclose information on the basis of the reasonableness standard is
correctly differentiated from a requirement to respect the patient’s autonomy).

Having argued for a particular conceptual interpretation of the ‘reasonable per-
son’ standard that we believe best captures the argument in Montgomery, and its
legal heritage, we turn now to the question of whether this normative account is fit
for purpose.

The Moral Terrain of Informed Consent Within the Doctor-Patient
Relationship

One of the common errors that arises in ethical and legal argumentation around
consent is to interpret information disclosure requirements as a battleground along
a spectrum between two essentialist moral positions: a patient-centred (and auton-
omy-respectful) approach at one end of the spectrum, and a doctor-centred (and
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paternalistic) approach at the other end of the spectrum. Typically, the evolution
of law and practice in seen as defensible only when it shifts along this spectrum,
endorsing consent practices that equate with a more patient-centred and autonomy-
focused approach. One point that we have endeavoured to clarify in this paper is
that, as with other areas of health care practice and research,' patient-centrism does
not, and need not, track the value of individual patient autonomy within the doc-
tor—patient relationship, in general, and with regards to the framing and articulation
of norms of information disclosure, in particular [16].

Indeed, an approach that equates patient-centred care and autonomy-respectful
care risks missing what is at stake in determining how the consent process ought
to function as part of good care practice within the doctor—patient relationship. It
should be recognised that the doctor’s shaping of the consent process is one of many
moments within healthcare practice in which multiple ethical values are relevant,
may be in conflict, and that need to be weighed up and balanced in a carefully rea-
soned manner. This is a process that does not require a specific approach to the indi-
vidual act of obtaining consent, but the development of an established relationship
(or set of interactions) between doctor and patient, and the fostering of a dialogical
exchange, in which different values give shape to the information that is, and ought
to be, shared between the two parties [19]. Established norms of shared decision-
making are founded on precisely these tenets, adopting what has been referred to as
the “shared rational deliberative joint decision” approach to medical decision-mak-
ing [39]. Within such an approach, both doctor and patient.

Ought to participate,
Should be able to express what they find as relevant needs, interests, reasons or
suggestions in light of the decision to be made,

e Should be open to seriously considering the interests and reasons of the other
party, and allow their own reasons to be radically questioned,

e Should accord no priority to a single goal, interest or reason on the basis of the
position of one party over the other, and.

e Should openly display all interests, goals and reasons to ensure transparency in
the process of making a decision [40].

Thus, whether having arisen through chance rather than design, we broadly agree
that the shift in Montgomery towards a patient-centred approach in the process of
obtaining informed consent, and the two limbs of the materiality test, present the
possibility of shaping informed consent practice in ways that accord with the ide-
als of shared decision-making within the doctor—patient relationship in the UK. The
fact that the test of materiality for risk disclosure falls short of giving primacy to

! Patient reported outcome measures (PROMS) are one such example that have gained a foothold in
health services research settings. PROMS seek to ascertain the significance of certain health outcomes
from the standpoint of subjective patient experience, but do not (at least in principle) give patients con-
trol over determining the outcome measures themselves, on the basis of their own preferences, values, or
concerns.
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the individual patient’s values or preferences at the heart of the process of obtaining
informed consent is not a failing on behalf of the courts, but rather a way of pre-
venting ethically appropriate shared decision-making models being blown off course
by pre-emptively over-weighting one particular value.? For this reason, we disagree
with those who have claimed that Montgomery denigrates expert medical skill and
judgement in the practice of obtaining informed consent [25]. Rather, the approach
adopted by the Supreme Court leaves, in our view, sufficient ‘elbow room for good
practice’ [17], requiring doctors to draw upon a range of skills and expertise in pro-
viding patient-centred care that includes making carefully reasoned decisions with
patients about what information ought to be disclosed to the patient within the doc-
tor—patient relationship.

Concluding Remarks

In drawing our arguments to a conclusion, we wish to outline some remarks about
how Montgomery can be translated into healthcare practice in ways that are sensitive
to our revised interpretation of the judgment. As Lords Kerr and Reed themselves
clarify, doctors’ practice needs to shift to capture these new legal responsibilities.
They must carefully tailor the information they provide to patients, depending on the
specific context of the patients’ treatment needs, what it would be reasonable to dis-
close in this setting, and the concerns of the individual patient for whom treatment
is being proposed. Secondly, this tailoring exercise is one that is entirely dependent
on the doctor establishing dialogue and a therapeutic alliance with the patient in
which the requisite informational parameters are able to be clarified, and in which
information can be freely shared between doctor and patient. Thirdly, and finally, the
process of obtaining consent is to be understood rightly as a qualitative exercise. As
Lords Kerr and Reed put it:

[tThe doctor’s duty is not fulfilled by bombarding the patient with technical
information which she cannot reasonable be expected to grasp, let alone by
routinely demanding her signature on a consent form [33].

There has been a significant degree of concern expressed amongst the medical
profession about how arduous, or disadvantageous, the demands of meeting these
new legal requirements will be in practice (e.g. [21, 45]). Our contention is that this
concern is overblown; whilst there is novelty in the law situating informed consent
requirements more centrally within a professional model of responsive and shared

2 Whilst the justices can be rightfully praised for how they have incorporated and endorsed both limbs of
the materiality test, there are other sections of the judgement that raise some concerns about how specific
values and requirements are accorded pre-emptive legal weight. One such concern is the rightful place
of the ‘therapeutic privilege’ that is articulated in the judgement as an exception to the two-limbed test
(paras. 85; 91), rather than as a component part of it. In light of our analysis, a better understanding of
the rightful place of the therapeutic privilege would be in terms of a correct, context-specific interpreta-
tion of what a ‘reasonable person in the patient’s position’ would require not to be told because of the
predicted impact of this information on patient well-being.
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decision-making between doctor and patient, good practice already requires this
model to be the foundation upon which the doctor—patient relationship is established
[4]—notwithstanding a certain degree of dissonance between optimal models of
shared decision-making and the GMC'’s outdated guidance on information disclo-
sure practices.’ This means that the profession is advised to clarify ways of better
embedding established approaches to shared decision-making into day-to-day medi-
cal practice in order to enact their legal responsibilities correctly.

Moreover, whilst the ‘reasonable person’ limb replaces a narrowly clinical inter-
pretation of patients’ objective well-being with one that is built upon a broader
account of patients’ interests in different treatment milieus, this does not mean that
information that it would be reasonable to disclose to the patient cannot be pre-
determined by the doctor in advance. Indeed, recent work that has looked to spec-
ify ‘core information sets’ [20], to be enacted in different medical specialities, goes
some way to suggest how a doctor can come appropriately prepared with informa-
tion that would meet the requirements of the first limb of the test of materiality in
Montgomery. No doubt such information sets will be able to be refined in a con-
tinuous fashion as more complete empirical accounts of patients’ broader well-being
interests are specified with regards to different treatment decisions and settings.

To conclude, our claim is that the advancement of a more patient-centred
approach to the law of informed consent that is endorsed in the Montgomery judg-
ment provides new opportunities to improve patient-centred care within the doc-
tor—patient relationship more generally. It is correct to observe that Montgomery
disrupts well-recognised medical conventions around negotiating, obtaining and
recording the act of informed consent, and that it brings into clearer focus the una-
voidable requirement for doctors to make balanced, well-reasoned judgements
between ethical values as part of their treatment encounters with patients. However,
it is also correct to observe that there is nothing in Montgomery that is not firmly
aligned with good medical practice as it is currently understood. The same could not
have been said if the Supreme Court had devised a revised informed consent stand-
ard on the basis of an overarching and pre-emptive ethical requirement for doctors to
give primacy to respecting their patients’ autonomy.
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