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Having to answer a series of moral questions is precisely the disease that the law aims to cure. Dworkinian legal interpretation thus ends up reinfecting the patient after the contagion has been neutralized.
          Shapiro, Legality (310)

                    1. Introduction

Shapiro's account of law as primarily a complex and multi-layered mass plan has initial appeal. It will, I hope, help move a major focus of debate about the nature of law, from descriptive-phenomenological accounts of law as norms or rules to a focus on their practical rationale. It makes sense to think that the vast array of norms and rules that constitute the standard civilized modern legal system has coherence through its having a plan, however complex it is. There is some hint of this in Hart, for example, who thought that legal systems constituted organized state coercive power, allowing progress and efficiency consistent with a citizen's right to be given reasonable notice of what the state required of him (Hart 1961: Chs V, IX). Shapiro's account goes a step further than Hart by being unambiguous in its recognition that theories of law make almost no sense if offered merely as exercises in descriptive phenomenology; instead, Shapiro thinks that we must interpret law at a more abstract level and suppose that there is some fundamental value or set of values that law should embody. His theory is that we should view law as a plan – a mass, complex plan – that maps out what people in a legal system will be required to do in accordance with what the plan's creators have intended. Further, seeing law this way emphasizes a particular value which is that, operating as a plan, the law can, in his words, ‘settle moral disputes’. Since it is difficult not to accept that states and communities should be governed in accordance with plans, and that an obvious way of carrying out our plans is to have decision-making machinery that can bring about resolutions necessary for carrying these plans out, one can see some sense in what Shapiro says.
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