
Introduction

What axiologies give legitimacy to the public spherewhich in turn
allowsordinarypeopletoachievetheirpoliticalemancipation?Howis
itthattheymaintaintheiroriginalnormativeweightinthechangeable
conditionsofsocietyandstate?Whatarethequalitiesthatemancipate
peoplepolitically?Whatkindofeventsandsocialconditionsintensify
theneedforself-determinationstronglyenoughforpeopletoissuea
challengetoauthoritarianpowers?Whatattributesofthepublicsphere
causeittobetheprincipleofthedemocraticstate?thesequestionsare
issuesinpoliticaltheory,whichacknowledgesthecollectivewillofthe
peopleastheonlysourceofrighteousnessunderpinningmodernstates.
eachalludestotheassumption,fundamentaltomodernthinkingabout
stateandauthority,thatpoliticalemancipationwhichallowsindividu-
als andgroups toparticipate in settingup thehierarchyofpriorities
vitaltotheircollectivelifeisanaturalhumanneed;itbelongstothe
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basic freedomsofaperson,and isdemandedbyhuman rights.this
paperexploresthenormativefoundationofHabermas’spublicsphere
in its relation to human rights. it strives to determine the nature of
thosemoralorientationsthatjustifyhisconceptionofthepublicsphere
andreinforcetheideaofpoliticallyactiveself-consciouscitizenship.
togetacomprehensivepictureoftheseissues,oneneedstoconsider
the evolutionHabermas’s public sphere underwent, and the circum-
stancesunderwhichmodificationsweremade.

Crafting the concept

Habermas was the first to succeed in conceptualizing “the public
sphere” by creating its archetype as an arena of collective, political
will formation established by those who had no official role in the
state.UnlikeDewey1 whodealswiththepublicprimarilyasagroupof
peoplemobilizingtorespondtospecificissueswhichaffectthemand
Arendt2 whofocusesonpublicactionascreativeandculture-forming,
orKoselleck3 whoexposesthehypocrisyofmodern,reasonedcritique
and public opinion, Habermas identifies a stable locus of  “public-
ness”—the public sphere—and thusmakes it amajor issue of con-
cern.4 Duetoitscharacterasadomainofcommunicativeinteraction
betweenpeople,theideaofthepublicsphereispointedoutasthemost
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1 JohnDewey,“thePublicanditsProblems,”inThe Later Works 1925–1953 Vol.
2:1925–1927,ed.JoAnnBoydston,BridgetA.Walsh(carbondale:Southernillinois
UniversityPress,1988),235–372.

2 HannahArendt,Human Condition (chicago:theUniversity of chicago Press,
[1958]1998),22–73.

3 reinhardKoselleck,Kritik und Krise. Eine Studie zur Pathogenese der bürger-
lichen Welt (Freiburg:SuhrkampVerlag,[1959]1973),11–48,93–103.

4 craig J. calhoun, “the Problematic Public: revisiting Dewey, Arendt, and
Habermas,”The Tanner Lectures on Human Values 32(2013):69,100.



centralinhisentiresocialtheoryandthemostrepresentativethereof.
thenotionofasocietycapableofmakinguseofitsself-determination
faculties,mobilizedandreleasedinthemediumofthepublicsphere,
hasdelineatedpaths inhis scientific journey.5 Asan iconandprime
mover of civic common sense, the public sphere is an axis around
which other issues developed by Habermas concentrically revolve:
discourse, the interdependence of practical and cognitive interests,
crisesoflegitimacy,theidealspeechsituation,claimsofvalidity,etc.

Habermas takesup the issueof thepublic spheremotivatedbya
yearning to save that vital human disposition, namely, rational self-
-determination.Hisearlyworkscontainingdetailedcomponentsofthe
publicspherebearthemarksofpracticalandnormativeapproaches.6
Habermaswas building up hismodel of the public spherewhile in
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5 Jürgen Habermas, “Öffentlicher raum und politische Öffentlichkeit. lebens-
geschichtlicheWurzeln von zweiGedankenmotiven,” inZwischen Naturalis mus und
Religion: Philosophische Aufsätze (Frankfurt: SuhrkampVerlag, 2005), 16; Douglas
Kellner,“Habermas,thePublicSphere,andDemocracy:Acriticalintervention,“2009,
1–17,accessedFebruary6,2023http://wwwgseisuclaedu/faculty/kellner/kellnerhtml;
robertc.Holub,“HabermasAmongtheAmericans:Modernity,ethics,andthePublic
Sphere,”German Politics & Society,no.33 (Fall1994):11;PeterDews,“Faktizität,
Geltung,Öffentlichkeit,”Deutsche Zeitschrift für Philosophie 41, no. 2 (1993): 362;
Peter U. Hohendahl and Patricia russian, “Jürgen Habermas: ‘the Public Sphere’
(1964),”New German Critique no.3(Autumn1974):45.

6 JürgenHabermas,“ÜberdenBegriffderPolitischenBeteiligung,”inStudent und
Politik. Eine soziologische Untersuchung zum politischen Bewußtsein Frankfurter
Studenten, ed. JürgenHabermas,christophOehler,ludwig vonFriedburg, Friedrich
Weltz (Neuwied: luchterhand Verlag [1961] 1969), 11–55; Jürgen Habermas, The
Structural Transformation of the Public Sphere. An Inquiry into a Category of Bour -
geois Society, trans. thomas Burger, Frederick lawrence (cambridge: Polity Press,
[1962] 2015); Jürgen Habermas, “the Public Sphere. An encyclopaedia Article
(1964),” trans. Sara lennox, Frank lennox, New German Critique no. 3 (Autumn
1974): 49–55; Jürgen. Habermas, “Verwissenschaftlichte Politik und öffentliche
Meinung,”inTechnik und Wissenschaft als “Ideologie” (Frankfurt:SuhrkampVerlag,
[1963]1968),120–145.



searchofaremedyforthesocietyofanewlyfoundedBundesrepublik
erodedby thecivic torporwhoseossifyingeffects rendered itpoliti-
callyinert.Hisillustrative,updatingreconstructionofthemechanism
thatwastoliberatethepotentialsofcommonsenseintheeighteenth-
-centurybourgeoisiewasdesignedtorekindleinWestGermansociety
thespiritofself-consciouscitizenshipandreawakeninitthewillfor
active,rationalself-determination.7

the normativity that provides the basis for Habermas’s public
sphereconsistsofthreeelementssystematicallyboundtogether.these
are: (1) the Greek polis, viewed as a domain of attaining a higher,
refinedformoflife;(2)thebourgeoishumanitythatwascultivatedin
theprivacyofthemodernconjugalfamilywhosestructuresandunique
psychologicalconditionscreatedcircumstancesfavorabletotheindi-
vidualinternalizationofprivateautonomyandbolsteredordinarypeo-
ple’swilltoparticipateinpubliclife;and(3)themilieuofciviccom-
municationbasedonopenness,makingpossibletheinstitutionallink
betweenstateandsociety,whichalsoguaranteedtheunhinderedpar-
ticipationofcitizensandprovided for the rationalizationofpolitical
rule.8 these three elements make up the fundamental norm of
Habermas’spublicspherewhichprofessesthatself-determinationcar-
riedout in themediumof anopen andunrestrained communication
elevateshumanity;itservesthepracticalinterestsoflifeandprovides
forthecontinuityofthestate’sprocesses,whoseonlysovereignarethe
people.

Habermaslaidouthisnotionofthepublicsphereintwo,admitted-
lyseparate,butsubstantivelyconditionedunveilings:ahistoricaland
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7 MichaelHaller,“‘StrukturwandelderÖffentlichkeit’vonJürgenHabermas,”inter-
viewbyHansUlrichProbst,radioSrF2Kultur,March14,2012,audio,7:01–9:45,
https://www.srf.ch/audio/reflexe/strukturwandel-der-oeffentlichkeit-von-juergen-haber-
mas?id=10215778.

8 romanYos,Der junge Habermas: Eine ideengeschichtliche Untersuchung seines
frühen Denkens 1952–1962 (Berlin:SuhrkampVerlag,2019),485–486.
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criticaloneattheoutsetofthe1960s,andasystematicstate-legalone
atthecommencementofthe1990s.toexploreitsnormativitywiththe
aimoffindingouttowhatextenthisconceptionofthepublicsphereis
ingrained inhuman rights requires abalanced juxtapositionof these
twoparts.

Bourgeois Ethos—the Kingdom of Universal Morality

Habermassetshismodelofthepublicsphereamidtheintellectualand
political cultureof the earlybourgeoisie.Heassimilates its paradig-
maticaxiomaofindividualself-determination,viewedasaprerequi-
siteconditionforallwhomighthavewishedtolivetheirlivesinagen-
uine,non-replicativemode.thiskindofaxiomaprovidedtheoretical
groundsforprojectsofliberatinginpeoplethoseemancipatoryprime
moversthatreinforcedtheminstrivingtoattainfulfilmentaccording
totheirownaspirations.theideaofself-determination,paradigmatic
to modern theories of liberty, makes up a central premise of
Habermas’spublicsphere.Heportraysthelatterasanopenarenaof
debate in which those participating recognize each other as equal
and—regardlessoftheprevailingauthorities’expectations—individu-
allydecidehowtoarrangeandlivetheirownlives.

thepublic sphere came into existence throughanunprecedented
seriesofeventswhichinitiatedthesocialandpoliticalconfigurationof
modernity.theseare:theappearanceofafreemarketofinformation,
commodity exchange and socially organized labor; the earlier
unknownseparationofprivateandpublicdomains;theriseofanation
statewithitsregularadministrationandconstantdemandforfunds;the
proliferationofintellectualcultureinitiatedintherepublicofletters
andsubsequentlyboostedbyprintcapitalism.However,thedirectset-
tinginwhichthepublicspheretookitsoriginalformwastheearlylib-
eralmarket.Underthemercantile-cameralistinterventionism,themar-
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ket changed from being the domain of free activities conducted by
individualsattheirownriskandexpenseintoatroublespotofauthor-
itativeencroachmentsonordinarypeople’sprivacy.thistypeofstate
interference aroused self-protective reactions on the part of people
whichinturnprovedtobetheseedsoftheformationofthebourgeois
publicsphere.thisformationmanifesteditselfinspontaneousactsof
protest, inwhich theeconomicallyaffluentand intellectuallymature
groupsofbourgeoisescollectivelychallengedthestate’sappropriation
of the “sacred” sphere of privacy, i.e., the freedom to exchange via
marketcommoditiesandsociallyorganizedlabor9 andthefreedomto
publiclyutterone’sopinionuncontrolledbypresscensorship.10

thatvarietyofgrowingfrictionbetweentheabsolutiststateandthe
peoplereflectsapolarizationofpressurethatbolsteredsocialdetermi-
nationinformingthepublicsphere:theabsolutiststateequippedwith
institutional coercivemeasures puts pressure on the ordinarypeople
equippedsolelywiththeself-consciousnessofhavingbasicfreedoms
whichallnaturalpersonsshareincommon.theoriginsofthepublic
sphereset in theearlymarketeconomymakeconcrete theaxiomof
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9 “Mercantilismdidnotatall[...]favorstateenterprise;rather,itscommercialpol-
icy,albeitinabureaucraticfashion,promotedtheestablishmentanddissolutionofpri-
vatebusinessesruninacapitalistmanner.therelationshipbetweentheauthoritiesand
thesubjectstherebyassumedthepeculiarambivalenceofpublicregulationandprivate
initiative.inthiswaythezoneinwhichpublicauthority,bywayofcontinuousadmin-
istrative acts,maintained contactwith private people,was rendered problematic [...]
Accordingly,broadstrataof thepopulation,especially in the towns,wereaffected in
their daily existence as consumers by the regulations ofmercantilist policy.Not the
notoriousdresscodesbuttaxesanddutiesand,generally,officialinterventionsintothe
privatized household finally came to constitute the target of a developing critical
sphere.”Habermas,The Structural Transformation,24.

10 “When,from1729on,theHallenser Intelligenzblatt [...]publishedlearnedarti-
cles[...]thePrussianKingwasmovedtotakethedevelopmentintohisownhands.even
the use of one’s own reason as such was subjected to regulation.” Habermas, The
Structural Trans formation,25.
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self-determinationmentionedabove.thecontextof themarketcon-
joinscivicself-determinationwithvitalinterestsoflifewhoseimple-
mentation was an indispensable condition for the maintaining of
everydayexistence.

themotifofendangeredexistence,perceptibleintherudimentary
stageofthepublicsphere,helpsclarifythedeterminationaccompany-
ingthosewhohadcollectivelyformedit.theriskinherentinthefor-
mation of the public sphere explains its character and purpose: the
intellectualpotentialbrought into thepublic spherealongwithcivic
determinationmust never beutilized for testingnovel ideas; it is to
ensure the selectionofwell-triedoptions and the implementationof
provedstrategieswhicheffectivelyhelpeliminatesystemicrisksfrom
the processes of life.According toHabermas, any kind of detached
neutralityofthepublicspheretowardthevitalinterestsoflifewould
becontrarytoitsveryraison d’être.11

WhyhadHabermaschosenbourgeoisculturetobethematrixofhis
public spheremodel?thehermeneuticalkey tohis conceptionof the
publicsphereistobefoundinhisearlyworkontherelationsbetween
theorie (knowledge)andpraxis (interest),“erkenntnissundinteresse.”12

itsmajorpoint is thatourknowledge isdirectedbywhatweneed in
practice to exist.13 itwas abourgeoisworld inwhichknowledge and
human interests historically formed a unity in accordance with the
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11 Habermas,“ÜberdenBegriffderPolitischenBeteiligung,”47–49.
12 Wolfgang Jäger,Öffentlichkeit und Parlamen taris mus: Eine Kritik an Jürgen

Habermas (Stuttgart:VerlagW.Kohlhammer,1973),67;Sennettrichard,“thePublic
realm,”BMW Stiftung Herbert Quandt.2008,accessedFebruary6,2023.https://inten-
sificantvidesnervioses.wordpress.com/2013/08/28/the-public-realm-richard-sennett.

13 JürgenHabermas, “erkenntnisund interesse,” inTechnik und Wissenschaft als
“Ideologie” (Frankfurt:SuhrkampVerlag, [1965]1968),161–162;JürgenHabermas,
Knowledge and Human Interests, trans. Jeremy J. Shapiro (Boston: Beacon Press,
[1968]1971);BernhardBadura,“einneuerPrimatderinterpretation?ZumProblemder
emanzipationbeiJürgenHabermas,”Soziale Welt 21/22,no.3(1970/1971):321–329.

Anchored to Human Rights: On the Normative Foundation...



assumptionsbroughtupbyHabermas.Drawingonthemodernnotions
oftheuniverseandtranscendentalvisions,knowledgeawakenedinpeo-
pletheneedforself-determinationandservedthefurtheraccomplish-
mentofspecificpracticalends.Makinguseofhisintellectualpotential
todefendbasicfreedoms,theburgherempiricallypersonifiedthatspe-
cificassociationofknowledgeandpracticalinterest.

inthebourgeoisrationality,Habermasfindsahistoricalmaterializa-
tion of genuine civic common sensewhich he considers universal. it
growsoutofthemodernconceptionsofthehumanbeing,theuniverse,
andthemoralorderrootedinacommonlysharedbeliefabouttheapoth-
eosisofindividuality—theyarereiteratedintheparadigmaticpredicates
ofthetime,protectingthebasiclibertiesandrightsofeverynaturalper-
son,viewedasself-evidentandsacred.thiskindofcommonsenseis
characterized by people’s ability to mobilize the scattered individual
aspirationsandmakethemeffectiveincountermovesagainsttheabso-
lutist state; it isverified inanuncompromisingallegiance to thevital
interests of life, indispensable to securing the continuityof existence.
Habermashasfaithintheordinarypeople’sself-consciousnessandtheir
determination.Hebelievesthat,inspiredbytheprimemoverofmodern
commonsense,theyovercomethenaturalfearoftheconsequencesthat
may result from non-compliancewith the state authority, and openly
makeademandforself-determination. in thespecificconstellationof
socio-economic,political, and intellectual conditionsofmodernity,he
discernsahistoricalmomentinwhichgenuinecivicreasonrevealsitself
initsmostpureanddesirableform.theeffectiveemancipativestrivings
ofthebourgeoisieprovedthatthatparticularsortofcommonsensewas
notjustatheoreticalpostulatebutturnedouttoworkwellinpractice.in
the bourgeois ethos, therefore, Habermas finds a repository of that
perennialnotionofsoundpublicreasonwhosenewincarnationhewas
tryingtoreinstateintheWestGermansocietyoftheAdenauerera.

Habermas’sconceptionofthepublicsphereturnedouttobeaschol-
arlysuccess.Fromitsfirstunveiling,itbecamethesubjectofnumerous
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studiesandcriticalapproaches.14 Whatmakesitattractive,amongother
things, is its suggestivevisualizationof that aforementionedcounter-
pointinwhichofficialstatepowerandordinarypeoplemeasureone’s
potentialofruling—aconsequenceofthestate’sinroadintotherealm
ofpeople’sindividualfreedom.Whatenhancesthepowerfulexpression
ofthisunexpectedmeetingofthetwoisitshistoricitywhichHabermas
reconstructsanddemonstrateswithtremendouscare.15

thespecificconditionsofmodernity,theunprecedentedsetofsocio-
-economicandideologicalfacetsinwhichthebourgeoispublicsphere
beganpulsating,madeupthecivilizationalkairos,wherebytheintuitive
beliefsaboutindividualfreedomasaninnateand“sacred”rightofevery
humanbeingwerearticulatedintheformofanuncompromisingclaim.
However,itwasnotaccidental.Moderntimeswerethe“goldenage”of
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14 Barbara Füllgraf, “Strukturwandel der Öffentlichkeit, Jürgen Habermas,”
Gesellschaft, Staat und Erziehung: Blätter für politische Bildung und Erziehung 9,no.
6 (1964): 440–441; Helmut Kuhn, “Strukturwandel der Öffentlichkeit, Jürgen
Habermas,”Historische Zeitschrift 198 (1964):94–96;GüntherBohring,“reviewof
Strukturwandel der Öffentlichkeit, by Jürgen Habermas,” Deutsche Zeitschrift für
Philo sophie 14, no. 11 (1966): 1422–1427; Peter Häberle, “Öffentlichkeit und
Verfassung: Bemerkungen zur 3. Aufl. Von Jürgen Habermas. Strukturwandel der
Öffentlichkeit (1968),”Zeitschrift für Politik. Neue Folge 16,no.2(1969):273–287;
Niklasluhmann,“ÖffentlicheMeinung,”Politische Vierteljahresschrift 11,no.1(März
1970):2–28;KeithM.Baker,“DefiningthePublicSphereineighteen-centuryFrance:
VariationsonathemebyHabermas,”inHabermas and the Public Sphere,editedby
craig calhoun, 181–211 (cambridge MA: the Mit Press, [1992] 1996); lennart
laberenz, ed. Schöne neue Öffentlichkeit: Beiträge zu Jürgen Habermas‘
»Strukturwandel der Öffentlichkeit« (Hamburg:VSAVerlag,2003).

15 lloydS.Kramer,“Habermas,History,andcriticaltheory,”inHabermas and the
Public Sphere,237–240;Geoffeley,“Nations,Publics,andPoliticalcultures:Placing
HabermasintheNineteenthcentury,”inHabermas and the Public Sphere,289–339;
DavidZaret, “religion, Science, andPainting in the Public Spheres in Seventeenth-
-centuryengland,”inHabermas and the Public Sphere,224–229;HansJ.Kleinstüber,
“Habermas and thePublic Sphere: From aGerman to aeuropeanPerspective,”The
Public 8,no.1(2001):100.
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individualfreedomandcorrespondingnegativerights.Bothhadfound
anallyintheoreticalpostulatesofthetimeandinthenormsofuniver-
salmoralitythatruledoverthepre-constitutionalorderoftheworld.the
“mechanism”generatingthepublicspherestartswiththeconfrontation
oftwodeterminedplayers:thestatewhosedeterminationisdrivenbyits
establishedinstitutionalstatus quo,andthepeoplepoweredbythejusti-
fied demands for respecting fundamental liberties that stem from the
mostelementarylayersofhumansubjectivity.

consequently,aclaimofrespectforthesanctityoffundamentallib-
ertiesmakesupthenormativesubstratumtowhichHabermas’spublic
sphereisanchored.Formedinthosespontaneousself-protectivereac-
tions,thepublicsphereappearsasanew,informaland—intheintu-
itivebourgeoisself-understanding—whollyjustifiedauthorityableto
secureindividualfreedominitsmostself-evidentform(self-suff i -
c iency).16

Bourgeois Autonomy, Volkssouveränität
and Accessibility to the Public Sphere

WhatkindoffreedomdoesHabermassalvageinhismodelofthepub-
lic sphere?the answer is to be found in the claims and actions of
burghers:thedemandthatthestateshouldnotinterfereinthefreedom
ofmarketactivitiesandfreecirculationofpublicopinion,aswellas
theclaimofunhinderedself-government.Fromthisbinarynatureof
demandandactionemergesanautonomythatcombinesnegativeand
reflexivefreedom.17
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16 charlestaylor,A Secular Age (cambridgeMA:theBelknapPressofHarvard
UniversityPress,2007),185–196.

17 Axel Honneth, Das Recht der Freiheit: Grundriß einer demokratischen
Sittlichkeit (Berlin:SuhrkampVerlag,[2011]2015),44–81.
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thefirstkindoffreedomconsistsinbeingabletoactaccordingto
one’sownmotivesandpreferences,withnoexternalconstraintsand
no compulsion to subject them to the approval of others
(Selbstbestimmung)—thistypeoffreedomissecuredbyfundamental
rights (Menschenrechte).the second type of freedommanifested in
the capacity for rational and constructive self-realization (Selbst ver -
wirk lichung) is secured by the right of collective sovereignty
(Volkssouveränität).Habermaspointsoutthemomentsinwhichboth
types of freedom complementarily permeate each other; then he
implicitlyadmits thatbothoriginatefromandboildowntotheindi-
visible subjectivity of a human being,whose fundamental freedoms
aresecuredintheprocessesofcollectiveself-realization.18

thenotionofself-determinationdoesnotendwiththedemandsfor
negative freedom—thesedemands are followed, complemented, and
balancedby thegreatpotentialsof reflexiveandpositive freedom.19
the connotative network of “self-determination” (autonomy vs het-
eronomy)encompassessuchtermsandpersonalattributesas:univer-
sality, egalitarianism, critical thinking, sincerity, self-realization,20 a
sense of dignity, integrity, independence, responsibility, self-knowl-
edge,andassertiveness.21 thesine qua non ofautonomousself-deter-
minationisthereadinesstoactivatementalpowersandvariouslevels
ofwill thatenableone to resist theexertionsofenvironmentalpres-
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18 Jürgen Habermas, Between Facts and Norms. Contributions to a Discourse
Theory of Law and Democracy,trans.Williamrehg(cambridgeMA:theMitPress,
[1992]1998),84–104.

19 isaiahBerlin,“twoconceptsofliberty,”inLiberty: Incorporating Four Essays
on Liberty,ed.HenryHardy(Oxford:OxfordUniversityPress,[1969]2002),178.

20 christoph Meneke, “innere Natur und soziale Normativität. Die idee der
Selbstverwirklichung,” in Die kulturellen Werte Europas, ed. Hans Joas, Klaus
Wiegandt(Frankfurt:FischertaschenbuchVerlag,2005),304–352.

21 GeraldDworkin,The Theory and Practice of Autonomy (cambridge:cambridge
UniversityPress,1988),6–20.
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sure, low instincts, obsessions, fear, neurosis, momentary pleasure,
disordered desires and fits of affection, as well as receptiveness to
obligations that fulfillhighervalues.Autonomousself-determination
isrealizedintheabilitytomakearationalchoice,presenceofmind,
integratedpersonality,coherence,intellectualinnovationandbalanced
self-discipline;22 it entails the ability to sublimate sensual desires
accordingtothevaluesofahigherorder,andthereadinesstoshape
one’swillinaccordancewiththeimaginedideal.Autonomydoesnot
applytopettysubjects.itisverifiedindecision-makingthatconfirms
the fundamental options once taken,well-established intentions and
lastinglifeplans;23 itisverifiedalsointhecapabilityofmakingunbi-
asedjudgmentsabouttheactualstatesofthingsandofcomprehending
the reasons for one’s own actions.24 By activating the potentials of
intellectualandpsychologicalpowers,experience,andaxiologicalori-
entations, autonomy enables one to acquire self-determination that
ensuresthedurabilityofexistence.

the fundamental libertiesandcorresponding rights form thenor-
mativebasisforHabermas’smodelofthepublicsphere—theirviola-
tionexceedsthecriticalmassofsocialdiscontentandtriggersaseries
ofeventswhosenewlayoutsmakespaceforthepublicspheretocome
intobeing.However,theyarebynomeanstheonlycomponentsofits
normative foundation.Self-protective reactions,viewedas responses
to external stimuli, areusually isolated, taken toput an end to tem-

144

22 Joel Feinberg,The Moral Limits of the Criminal Law: Harm to Self (Oxford:
Oxford University Press, 1986), 45–51; ernst tugendhat, “Der Begriff der
Willensfreiheit,”inTheorie der Subjektivität,ed.Konradcramer,HansFriedrichFulda,
rolf-PeterHorstmann,UlrichPothast(Frankfurt:SuhrkampVerlag,1987),374–376.

23 Johnchristman,“Autonomy,History,andtheSubjectofJustice,”Social Theory
and Practice 33,no.1(January2007):1–6.

24 Paul Benson, “Autonomy and Oppressive Socialization,” Social Theory and
Practice 17,no.3(Fall1991):385–401;“FreeAgencyandSelf-Worth,”The Journal of
Philosophy 91,no.12(December1994):654–655.
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porarily arising threats. However, securing the durability of such a
complexonticunitasthepublicsphere25 inthechangeableconditions
ofsocietyandstaterequiredactionsthatwereconstructiveandfocused
on the long-term.thus, the question about the origins of the public
sphereinevitablybringstomindquestionsaboutthefactorsthatcon-
tributed to itsdurability.Oncebrought intobeing, thepublic sphere
owesitssurvivaltothecapabilityofcollectiveself-determination.We
find it in the civic conductof the “card-carrying”burghers, namely,
thosewho—accordingtoHabermas—feltdirectlyentitledtoformthe
publicspherebystandingupagainstauthoritarianismandactivelypar-
ticipatinginthepublicsphere.

However, in choosingbourgeois culture as themost ideal setting
that illustrates the political significance and critical function of the
publicsphere,Habermasmayseemtomakethelatterahostageofthe
bourgeoisideology—hepointsoutthatthepublicspherewasformed
only by those burghers who enjoyed the social position of “private
men,”resultingfromtwoadmittedlydifferentbutcomplementarycon-
ditionedpersonalstatuses:homme andBürger.thehomme statusasso-
ciatedwiththepossessionoffacultiesthatqualifiedoneasaholderof
cultivatedpersonality(Bildung)wasviewedasgivinginsightintothe
worldofknowledgeanduniversalhumanculture,andasanintellectu-
albasisforcomprehendingthenecessityofnon-compliancewiththe
unjustifieddeprivationoffundamentalfreedoms.theBürger statusis
associatedwithowningcapitalproperty(Besitz),where the threatof
top-down interference of themercantilist policy was the reason for
direct confrontation between bourgeois property owners and the
state.26 consequently,itwasonlythe“card-carrying”burgherwhoper-

145

25 ShmuelN.eisenstadt,“PublicSpheresandcivilSocietyinSelectedPre-Modern
Societies:SomecomparativeObservations,”Comparative Sociology 5,issue1(2006):2.

26 “thestatusofprivatemancombinedtheroleownerofcommoditieswiththatof
headofthefamily,thatofpropertyownerwiththatof‘humanbeing’per se.”(Habermas
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sonifiedthesetwoqualities;inHabermas’smodelofthepublicsphere,
there does not seem to be much room for anyone deprived of that
“exclusive” position resulting from the double status of homme-
-Bürger.thispertainstowomenofallstrataandtoplebeiancircles,in
whichparallelcounter-publicsexistedoutsideofthemainstream.27

Bourgeoisideology,elitism,andmasculinismwerepointedoutas
flawsthatcontradictinHabermas’smodelthefundamentalpropertyof
everymodernpublicsphere,namely,unrestrictedaccessibility.28 this
allegation,althoughempiricallyindisputable,doesnotseemtomatter
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[1962]2015:28);“thethreeelementsofvoluntariness,communityoflove,andculti-
vationwere conjoined in a concept of the humanity that was supposed to inhere in
humankind.”Habermas,The Structural Transformation,47.“Asaprivatizedindividual,
thebourgeoiswastwothingsinone:ownerofgoodsandpersonsandthehumanbeing
among the others, i.e. bourgeois and homme.” Habermas, The Structural Trans -
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asmuch theoreticallyascritiquesallege. (1)elitism,preconditioned
by education and ownership, belongs undoubtedly to the bourgeois
package—thebourgeoispackage,however,wasaproductofmoderni-
ty that by its very definition turns down all elitism stemming from
ascriptivehierarchies.29 (2)thecentralfeatureofHabermas’sconcept
ofthepublicsphereisitsemancipatorypotentialsreleasedbynatural
humanbeingsinactsofoppositiontotheunjustifiabledeprivationof
fundamentalfreedoms.insharingthesamehumanity,plebeianshave
thesepotentialstoo.thelackofproperty,however,doesnotcreateany
immediatecontextthatwouldhavespurredthemintoanonconformist
encounterwiththestate.thebourgeoissettingissignificantinsofaras
it conveys the reasons for which those potentials were released.
(3) Habermas’sconceptof thepublicspherecontainsself-transform-
ing powers inherent in its specificmode of criticism thatwas not a
response to some respective “other,” but originated from dissenting
opinionswithin thedebates.Assimilationof thismodeofdebateby
partiesofthoseexcludedtransformedbourgeoisstructuresofthepub-
lic sphere from within, opening it gradually for new participants.
(4) Habermas’spublicspheremustbestudiedinitsevolutionembed-
dedinthetransformationofstateandeconomy.crucialforbourgeois
decision-makingwasthesocialindependenceofpropertyowners.this
publicsubjectivitychangeswith the transitionof thestate thatshifts
fromitsnomocraticformintheHegeliansensetowardsademocratic
ruleoflaw.Anequivalentofthatbourgeoisautonomyisbestowedon
citizens in the social-welfare state guarantees and the expansion of
democraticcontroltotheeconomy.30 insummary,theclaimtopartic-
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ipationbasedonbothknowledgeentrustedtoallmankindandonpri-
vate ownership systemically open to all in a free market economy
intrinsicallyincludesevolutionarypotentialsthatunavoidablyenablea
prospective “growing out” of spatio-temporally determined elitism,
leavingitbehindasanachronistic.

responsible self-determination on the assumption of positive
autonomy,whichisaccomplishedinstrategicandsustainableactions,
ensuresthat thecontinuityofexistencedoesnotendwithcivicnon-
conformism; it is included from the outset in the faculties of con-
sciousnessandintellect.thepublicspheremighthavecomeintobeing
with theburghers’determinationtodemandsafeguardsof their indi-
vidualfreedomagainstthestate’sunjustifiableinterference;however,
itmanaged toweather further upheavals causedby changing condi-
tionsof state and society, onlybecause it drewon the emancipated,
enlightened and rational consciousness. that particular sort of con-
sciousnesswasaproductof therefined intellect,sublimatedculture,
and individually internalized sensibility—all included in thehomme
status.31 Homme epitomizes then the ideal image of a burgerwhose
integratedpersonalitymadehimabletoexplorethemostrudimentary
layersof himself ,andsotoreleasetheprimemoversforself-deter-
mination contained within it. Habermas’ detailed description of the
homme qualitiescanbefoundinhismeaningfulportrayaloftheliter-
arypublicsphereandhisfindingsconcerningthenovelwayofexpe-
riencing intimacy within a conjugal bourgeois family. the refined
intellect and culture of discussion, as well as the affectivity of
intrafamilyrelations,allthiscreatedtheformalbasisforpublicdebate
with the following characteristics: any ascriptive advancements and
dominationswereexcluded;thespiritofcriticalrationalityprevailed
overauthoritarianenforcementofrighteousness;theruleofparticipant
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equalitywasinforce;andwell-foundedargumentswereviewedasthe
supremeandtheonlyauthority.inthosetypesofdebatesorganizedby
ordinarypeoplecongregatingprivatelyincoffeehouses,salons,read-
ingclubsandscientificsocieties(allsemi-public“institutions”ofan
emergingbourgeoiscivilsociety),onecanfindtheembryonicformof
popularsovereignty(Volks souveränität).

Habermas’spublicspherecomesintobeinginself-preservingacts
of individual freedom; this leaves on it a liberal mark of negative
rights.Fromitsveryonset,however,itunfoldsandflourishesfedby
thecapacityof collectiveemancipation, and this,on theotherhand,
lendsthepublicspherearepublicanmarkofpoliticalself-determina-
tionrights.theinextricablecombinationofthesetwotraditionshelps
Habermasovercometheirclassicdichotomy.32 liberalismfocuseson
individualhumanrights,emphasizingtheirantitheticalrelationtopop-
ularsovereignty;republicanism,bycontrast,focusesonpopularsov-
ereignty,stressingtheirmutualcompliance.transcendingthedichoto-
my of liberalism and republicanism assumes reaching beyond these
twoone-dimensionalities.Habermasaccomplishes this inhisdiscur-
sivetheoryofrightbypointingoutanisomorphicrelationshipbetween
individualrightsandpopularsovereignty.Hebringsliberalandrepub-
lican positions together in the procedure of democratic lawmaking;
this particular procedure arranges the individual rights and popular
sovereignty in their respective positions to each other, and it also
defines thecharacterof their reciprocal interaction.Habermasdraws
on Kant’s Rechts lehre; he adopts a modified conjunction of innate
moralrightsandlegitimatelawmaking,andassimilatestheone-level
circularmodelofjustification.33
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thestartingpointofKant’stheoryofrightisuniversalmoralityi.e.
innate rights [Moral]; (a) they give rise to a legislative authority
[Gesetzgebung],thelegislativeauthorityinturnguaranteesallindivid-
ual subjective (civil) rights [Ethik] as a legal confirmation ofmoral
rights;(b)privateautonomyoriginatingininnaterightsisboththesine
qua non of the legislativeauthority(political autonomy)anditsout-
come;(c)innaterightscomprisebothprivateautonomyasafreedom
of acting and political autonomy as the principle of legislation.
Habermas’stheoryofrightoriginatesindiscourse,i.e.therightstothe
libertyofsubjectiveacting[Diskursprinzip]; (a) itengagesuniversal
morality [Moral] necessary to produce the normative (legal) code
whichgivesrisetolegislativeauthority[Gesetzgebung];(b)inthepro-
cedureofdemocraticlawmaking,therightsofsubjectiveacting(pri-
vateautonomy)belongtoadifferentorderthantherightsofpolitical
autonomy—the first ones give opportunity tomake use of commu-
nicativefreedom,butatthesametimetheyareexemptfromtheoblig-
ationofdoingit;thesecondonesguaranteetheunrestrainedaccessto
makinguseofcommunicativefreedom.34 theinterdependenceofpri-
vateandpublicautonomyintheprocessofpoliticallawmakingisthe
basisforthethesisoftheirco-originality.thisthesishelpsHabermas
transcendtheone-dimensionalityofliberalismandrepublicanismona
conceptuallevel.

consequently,thematrixofHabermas’spublicsphereisneithera
merecompoundof“pure”nonconformistswhose“citizenship”mani-
festsitselfintheformofanuncompromisedeagernessfordefending
fundamental freedoms endangered by unjustifiable interference of
authoritarianpowers,norisitsolelymadeupofambitiousvisionaries
ofanidealsocio-legalorderwhoseautonomous“citizenship”isexclu-
sively carried out in the participatory creation of living conditions
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accordingtotheirownaspirations.thesubstanceofHabermas’spub-
licsphere ismadeupofself-consciousandreasonablecitizens,who
integrateinthemselvesbothpredispositions.35

Liberal Democracies—the Kingdom of Legalism

Sincethebourgeoispublicspherecameintobeingpriortothecreation
ofthemodernconstitution,whenabsolutistregimestillheldamonop-
olyonallkindsof legalism, theonlypossiblebasisof itsnormative
anchor was universal morality, with its enlightened paradigmatic
praiseofindividualityandwiththedemandofinviolabilityoffunda-
mental freedoms accompanied by corresponding rights. Universal
morality was, therefore, the only conceivable normative basis that
mighthaveofferedsupportforthejustifiabledemandsofordinarypeo-
pleintheirconfrontationalclasheswiththestate.Asthepublicsphere
originates fromuniversalmoral claims, the primacy of fundamental
freedoms—astheonlyavailable“appellatetribunal”thatadditionally
formsanormativesubstanceoftheseclaims—seemsself-evident.the
firstunveilingofHabermas’spublicsphere—basedonthebeliefthat
anautonomousburgherdrivenbycriticalcommonsensecanissuea
challenge toauthoritarianpowers—belongs to theorderofuniversal
morality.itisfromtherethatHabermasderivesthosetwolucidcate-
gories:homme andcitoyen-Bürger.Moralimperativespertaintouni-
versal human values, such as individual freedomor the right to the
unrestraineddisposalofone’sproperty;therefore,theyareintuitively
recognized,regardlessoftimeandspace.theautonomyofmoralityis
thenrealizedintheworldofindividualdecision-makinginwhichnat-
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uralpersons,bymeansoftheirnaturalintellect,correctlyidentifythe
standardsofregularityandrighteousness.thenormativityregulating
morality is, therefore,clear-cutanduniform; thestandardofgood is
recognized intuitively; moral rights imply symmetrical duties; the
moralimperativesfulfillindividualself-control.inthislucid,symmet-
ricalandintuitiveworldofuniversalmorality,boththeemergenceof
thebourgeoispublicsphereitselfanditsfunctionsseemunderstand-
ableandself-evident.36

thisclear-cutbourgeoissettingofthepublicspherebegantoalter
afterthe“linguisticturn”andchangeddefinitivelyatthebeginningof
the1990s.thisshiftoccurredasaconsequenceofHabermas’shaving
takenanewstanceon thedemocratic state,whichdiffered fromhis
previousstance.Hedoesnotviewitanylongerasanadministrative,
bureaucraticapparatuspronetocolonizeordinarypeople’sautonomy
and susceptible to crises that distort its fundamental premises.37 He
perceivesitfirstandforemostasamilieuofauthenticlegitimacyand
alocusofcraftingarightfulpoliticalpower.thisshiftinHabermas’s
approach to the democratic statemarks the second unveiling of the
publicsphere,whichissystemicandstate-legalinnature.Heportrays
itasanintrinsicpartofthepoliticalsysteminmoderndemocraticrule
oflaw(state).

thischangeoccurredasaresultofHabermas’spartiallygivingcre-
dence to luhmann’s argument that in advanced capitalism the life-
world composed of informal interactions and spontaneously shared
values (Lebenswelt) is left to themercy of specialized instrumental
functionalism,systemicstructuresofcontrol,regulationandexpertise.
All these factors generate a kindof pervasive suctionpowerwhich,
accordingtoluhmann,leavesnoroomformaneuveringtocollective
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37 JürgenHabermas,Legitimation Crisis,trans.thomasMccarthy(Boston:Beacon

Press,[1973]1975),45–86.

Maciej Hułas



identitiesthatdrawonindividualsubjectivityandintuitivelycompre-
hensibletraditionalaxiologies,suchasthebourgeoisone.38 Habermas
accepts luhmann’s argument: the diagnosis of modern-day society
cannotbereducedsolelytothelifeworld,constitutedbylanguage,cul-
ture,personalityandinformal interactions; itshouldalso includethe
system.Althoughthesystem,acompoundofstrategicactivitiesarbi-
tratedby themediaofmoney andpolitical power,makes encroach-
mentsonordinarypeople’slifeworldcausinglossofmeaning,anomy
andpsychopathologies,ithasbecomeanundeniablepartofsocialreal-
ity, and for this reason, Habermas admits, it cannot be ignored.39
Habermas’snewapproachtothestateisaturntowardrealism.itsug-
geststhattheefficiencyofthepublicspherefitfortacklingtheexpan-
sivenessofsystemsdoesnot relyon the individualdeterminationof
thoseeagertostruggletosafeguardtheirbasicfreedoms.thepublic
sphereisanintrinsicpartofacomplexdemocraticstructure,soitseffi-
cacyasa“tribunal”ofcivicscrutinyandalocus ofself-determination
dependsfirstandforemostonhowstrongitspositionhasbeenestab-
lishedintheline-upofplayersofthepoliticalsystem.consequently,if
dealingwiththepublicsphereisnottobeamerenostalgicreproduc-
tionofidealfiguresofabygoneagebutrathertobolsterself-determi-
nationwithanewstrength,thenitmustaccommodateitselfde rigueur
totheprotocolsintheworldofsystems.

Under systemic conditions, Habermas’s public sphere retains its
originalnormativesensebymakingroominpublicdebateforvolun-
tary associations, set up spontaneously within civil society to safe-
guard thevital interests of life.40 this adoptionof thetocquevillian
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belief that thepeoplegathering togetheraroundthe interestsof their
common concern in “the free concurrence of will” makes up the
essenceof thedemocratic life41, shifts the ideaofself-determination
throughrationalreasoningfromdirectconfrontationofanindividual
withtheoppressivepowerstoareciprocalexchangeofargumentative
opinionsutteredbythoseparticipatingonanequalbasisindebatescar-
ried out within the framework of an association. the association’s
organizationalcomplexityfitswellintotheorderofasystemicworld.
its prime movers stemming from the members’ conjoint individual
stancesunited inonecollectivebodymakeupasocietalcounterbal-
ancetothesystemicpowersandofferprotectionagainsttheircoloniz-
ing effects. the demands articulated in the association’s unification
andthestancesresolvediniteachtimearemedianoutcomesofindi-
vidualopinionsonaparticularissueandsotheyconstituteasystemic
equivalentofthosestanceswhichbourgeoisindividualshadadoptedin
theirconfrontationalapproachestowardtheabsolutistautocracy.

Swappingthehistorio-criticallensofperceivingthepublicsphere
forthatofthesystematicstate-legalonedoesnottakeanythingaway
fromitsessence.exploringtherelationshipthatlinksthepublicsphere
withstateinstitutionsanddemocraticproceduresmakesitpossibleto
grasptheuniquedualityofitsnormativefoundationandtospellitout
in systematic narratives,with a systemic vocabulary. in transferring
from thebourgeoisworld to thepolitical systemand thedemocratic
rule of law, Habermas’s public sphere entails another significant
change concerning the sources of legitimacy, which normalizes all
vital issuesof life. in thebourgeoisworld, legitimacywas rooted in
universalmorality and its pre-established higher-rankingmoral law,
viewedasthesourceofbindingrulesandajustificationmeasurefor
alldemandsbeingmade.inthedemocraticruleoflaw,however,legit-
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imacystemsfromlegalism.legalisminitstypicalmannerestablishes
thebinarynatureofthepublicsphere’snormativefoundation;italso
portraystherelationshipbetweenfundamentalfreedomsandcollective
self-determination in its ownway,which differs from the bourgeois
one.eventhoughlegalismandmoralitygoverntheirrespectiveorders,
they both complementarily consolidate in democratic procedures.
Moraldiscourses, normsand judgments relate to the autonomyof a
naturalpersonboundbythenormsoftheindividualconscience.inso
doing,theyserveonespecifictypeofrationality,obligation,andjudg-
ment.Morality rulesoverand regulates theorderof individual,per-
sonaldecision-making.legalism,bycontrast,isboundtotheprinciple
of democracy, which institutionalizes the practice of citizens and
servespoliticalends.42 Habermasargues,however,thatindrawingon
thelargereservoirofcivicrationalitypreservedinanideologicallyhet-
erogeneoussociety,legalismtakesovermoralrationalityaswell.

Whatmarksthesocietyofasystemicworldistheideologicalplu-
ralismandthebreakingdownoftraditionalaxiologiesthatusedtointe-
grate people around particular collective identities. that prerequisite
normative legitimacy provided earlier by traditional axiologies
Habermasdiscoversanewinthebasicassumptionofhisdiscoursethe-
orywhich reads: in theprocessesof communicativevalue andnorm
creation viewedby all as processes of identity formation in ongoing
self-improvement (Lernprozesse), everyone is given the same equal
opportunities to participate. this belief about universal and equal
opportunitiesforparticipationinthediscoursecrownedwithconsensus
makesupasolidandunchallengeablesourceofnormativityintheide-
ologicallydiversifiedsocietyofthesystemicworld.Habermasdoesnot
treatdiscourseasarival totraditionalaxiologies,butconsiders it the
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natural“human”generatorofcollectiveidentity.consequently,thecon-
sensusattainedindiscourseheviewsastheonlyauthorityempowered
toformacollectivewillina“postmetaphysical”systemicsociety.43

Habermas’sconceptionofcollectiveidentitycontainsthecorecom-
ponentsofthepublicsphere,thistimeasaninherentpartofademoc-
ratic state. these are: generality, equal opportunities, universality of
norms,theideaofaglobalsociety,democratization,andrefinedpoliti-
calself-consciousness.inthedemocraticruleoflaw,thepublicsphere
andpoliticsingeneralmovefromthelevelofformalinstitutions—the
state,marketandculture—tothelevelofinformalnewcollectiveiden-
tities, i.e., groups of civic initiatives that bypass official channels of
communicationandstandardizedmechanismsofcollectivewillforma-
tion.Asnotedabove,inthesystemicworld,thepublicsphereceasesto
beaneasilyidentifiablecounterbalancetooppressivepowers.ittakes
onanewobjective,namely,thefunctionofchangingtheinterpretation
oftheneedsthatpeoplebecomecollectivelyawareof.44

Normativity of the Public Sphere 
in Liberal Democracies

thecitizenofademocraticstateinvariablyremainsanaturalhuman
being,thatis,amoralsubject.citizenship,however,givesthenatural
person an additional legal subjectivity, constitutionally guaranteed,
which inextricablyweaves into themoral one,making citizenship a
moral-legaltandem.thisstatingoftheobviousdelineatesfurthersteps
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in the present study, which now proceeds to explore the normative
foundationofHabermas’spublicsphereonthegroundoflegalism.it
alsoilluminatesthe“topology”ofthepublicsphere’snormativelay-
ers,whichpreservetheiroriginalcore,despitethepublicspherealone
takingdifferentformstomatchuptoconstantlychangeableconditions
ofcommunication.

Habermas demonstrates that in modern-day liberal democracies,
thepublicspherewithallitscommunicationcapacityislinkedtothe
principleofdemocracyduetowhichitgivestheordinarydiscursive
practicesofcitizensaninstitutionalformandservespoliticalends.in
thebourgeoisworld,thepublicspherewasaninformal,semi-private
assemblyattractingnaturalpersons,indivisibleintheirlifeandhistor-
icalcomplexity.Byreferringtheircurrentlifesituationstothemoral
normofahigher rank thatdefinedstandardsof righteousness in the
bourgeoisworldbasedonuniversalmorality,thosepeopleintuitively
identifiedtheirnaturallibertiesandrights.inmodern-daydemocracy,
the public sphere gathers citizens in their specific spacio-temporal
legal particularities; if the legitimacy safeguarding citizens’ liberties
and rights stems from a social consensus achieved by means of a
democraticprocedureandcodifiedinpositivelaw,thenthehotspots
ofcivicattentionarefirstandforemosttheprerequisitesforachieving
thatconsensus,aswellasthefinalcontentofpositivelaw,onwhich
dependallessentialissuesoflife.Positiveregulationservesthenasa
mediation tool for theprocessesof ademocraticprocedure.Besides
incorporatingmoralityasacomponentofitsownsystemandintegrat-
ing sociallybymakingpossible interactionsof anonymous and sys-
temicallymediatedpeople(fromoutsidethedirectinformalrelations
withinthelifeworld),positivelawfulfillsthevitalrequirementofself-
-determinationwhichisthatsubjectsofthelawcancometothinkof
themselvesasitsauthors.45
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P r i VAt e ciVic AUtONOMY:
lAWMAKiNG

Habermaspoints to twopaths throughwhichcivil autonomycanbe
accomplished:privateandpublic.Privatelycarriedoutcivicautonomy
createsadomainthatgivesshelterandmakespossibletheimplemen-
tationofindividualbasiclibertiesandtheirrespectivenegativerights
(Menschenrechte). individualbasic liberties invariablybelong to the
samerealmofuniversalmoralityinwhichpre-constitutionalbourgeois
autonomywasingrained—inthecontextofcivilautonomy,however,
theyobtaintheadditional“value-added”statusofcivilrights.

in a democratic system, themain civic entitlement is everyone’s
right to individual participation in the democratic processes of law-
making—unlimitedaccesstoitmakesupthelegalprincipleofastate.
thisprocessinademocraticstateiscarriedoutintheformofdiscur-
sivecommunicationsetupbyallenfranchisedmembersofthesociety.
tocreatelawdiscursivelywithbindingforce,however,anundefined
communicationneedstoobtainfirstthestatusandrankofaninstitu-
tion.Participantsfacethenecessityofchangingitsnaturebyconvert-
ing it from being informal talk into an element of the democratic
process.AccordingtoHabermas,thiskindofconversionthatelevates
casualcommunication to therankofademocratic institution isonly
possiblethroughtheagencyofthe legal  code,establishedprevious-
lybyparticipantsaffiliatedinfreeassociationscreatedspecificallyfor
this purpose.these associations arebrought intobeingby the same
participating individuals who in doing so liberate themselves and
activelymakeuseoftheirfundamentalliberties,thatistofreelyasso-
ciatewithothers.Preciselyinthisactivemakinguseofindividuallib-
erties,whichengendersthecoreelementof(negative)autonomypre-
requisite for setting up the legal code producing free associations,
Habermasdiscernsboth:(1)themomentofactivatingthedrivingforce
comprisedintheindividualliberties,whichgivesanimpulsetoiniti-
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atetheprocessoflawmaking,and(2)themomentinwhichtheselib-
erties, as the sourceof that impulse,become incorporated into civic
autonomy,makingupthecoreofitssubstance.46 inthisway,individ-
ualbasicliberties—thefirstconstituentofthenormativitythatunder-
pinsHabermas’spublicsphere—withalltheirmoralweightofnega-
tiveself-determination,findaplaceandmaintaintheiroriginalsense
inaliberaldemocracy.

P U B l i c ciVil AUtONOMY:
DeMOcrAtic PrOceDUre

civilautonomycarriedout publ ic ly makesupthedomaininwhich
thesecondcomponentofthepublicsphere’snormativityispreserved
and implemented, namely, the freedom of emancipative, collective,
politicalself-rule(Volksouveränität),ingrainedintheAristotelianidea
ofpoliticallibertyoftheancients.theexerciseofcollectiveself-rule
invariably belongs to the same world of universal morality whose
imperativesinbourgeoisconditionshadbroughtabouttheliberationof
thoseintellectualpotentialsthathadbeendevelopedindebatesheldin
coffeehouses,salons,andscientificsocieties.Withintheframeworkof
civilautonomy,however,thistypeoffreedomacquiresanadditional
statusofcivicentitlements.inademocraticstatesystem,themostsig-
nificantofalltheareasinwhichcollectiveself-rulecanbemadeuse
ofistheprocessofcraftinglegislation.thisoccursinactsofrational
discursive communication, as only in rational communication can
there be produced legitimacy recognized as binding in a post-meta-
physical society.Again, for discursive communication to become a
validinstrumentofself-legalization,itmusthavefirstobtainedthesta-
tusandrankofalegalinstitution,andthishappensthroughthemedi-
um of the legal code, already created. in this way, the legal code
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antecedent to communication, established by the force of individual
libertiesactivatedpreviouslytoit, lendsthecitizens’communication
thestatusofaninstitution,andtransformsitfromaninformalconver-
sationintoaprincipleofdemocracy.Hence,institutionalizedcommu-
nicationasaprincipleofdemocracyalsolendsaninstitutionalformto
thefreedomofcommunicativeself-rule.

theprocessofdemocraticlawmaking,whichoriginatesfromindi-
viduallibertiesanddevelopsinconsecutivestages—freeassociations,
legalcode, the institutionalizationofcommunicationdiscourse,acti-
vatingofcommunication,freedomsofemancipatingcollectivepoliti-
calself-rule,uptothepointofthecreationoflaw—makesupacoher-
ent sequence ofmutually conditioning actions.this complementary
interrelationbetweenthelegalcodeandtheprocedureoflendingcom-
municativediscourseaninstitutionalformismirroredinthesystemof
ademocraticstate,andit isequivalent tothebourgeoisharmonizing
interrelationofindividualliberties(Menschenrechte)andthefreedom
ofcollectivepoliticalself-rule(Volkssouveränität).inhisclaimabout
the co-originality of private andpublic autonomy,Habermasunifies
thesetwocomponents,whichjoinedtogethercomposethenormative
foundationhispublicsphererestsupon.themediumoftheirintegra-
tivecombinationistheinstitutionalrealmofademocraticstate:legal-
ism.47
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longer in their power to decide which language they will use in this endeavor.
consequently,thedesiredinternalrelationsbetween“humanrights”andpopularsover-
eigntyconsistsinthefactthattherequirementoflegallyinstitutionalizingself-legisla-
tioncanbe fulfilledonlywith thehelpofacode that s imultaneously implies the
guarantee of actionable individual liberties. [...] this shows how private and public
autonomyreciprocallypresupposeoneanotherinsuchawaythatneitheronemayclaim
primacyovertheother.”Habermas,Between Facts and Norms,455;ibid.127–130.
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Conclusion

thenormativityofHabermas’spublicspheredrawsontwouniversal
aptitudes for self-determination: one reflected in basic human rights
(Menschenrechte), and the other translated into popular sovereignty
(Volks souveränität).thefirstoneiscategoricalandmakesaclaimfor
removinganypossibleencroachmentsontheindividualfreedomofa
personwhoinher/hisviewisself-sufficientindecidingonher/hisown
life, according to her/his ownpreferences.the second onemakes a
claimforunrestrainedfreedomthatallowsordinarypeopletoexercise
self-governance,throughgettingtogetherwiththeaimofdiscursively
settingupapoliticalhierarchyofpriorities,thatis,ofsustainingtheir
permanenceascommunity,withrespecttocommonlysharednotions
of rightnessandgood.Self-determinationof that sortbelongs to the
domainofuniversalmorality,whichintheabsenceofrightfullegalism
keptinorderthepre-constitutionalworldofnaturalhumanbeings.

thesetwovariantsofself-determinationjoinedtogethermakeup
themilieuinwhichthevitalinterestsoflifeareidentified.theinter-
estsoflifedelineatethepathsinmankind’sdevelopmentbyoffering
ways out of predicaments caused by structural (systemic) incon-
gruities.As for interests, it is the emancipative one that particularly
makesitselffeltinthepublicsphere.

Specifically,thenecessityoffindingstructuralsolutionstoprotect
thevitalinterestsoflifeinsituationsofconflictintensifiestheneedfor
self-determination.thelatter,however,doesnotendwithresistingthe
forcesthatcolonizeordinarypeople’severydaylife.itiscomplement-
edby responsibledecisions thatare inaccordwith lasting lifeplans
andpreviouslyadoptedstrategies.

Habermas’spublicsphereretainsitsoriginalnormativityalsoina
democratic (rule of law) state, where legalism replaces universal
moralityinproducinglegitimateregulationstocomplywith.thecom-
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municativequalitiesofthepublicsphere,whichmakepossiblethefree
circulationofopinions,arealsoutilizedinthedemocraticprocedures
as an instrument for identifying the collectivewill. the historically
tried-and-testedmarriageofthepublicsphereandintereststurnsitinto
thetopos,inwhichinformaltalksareconvertedintoacivicdiscourse
intherankofaninstitution.inthisway,becominganintegralpartof
thelaw-makingprocessinademocraticstate,thepublicspherebrings
toitintactthechargeofitsoriginalnormativity.

AnchoredtoHumanrights:
OntheNormativeFoundationofHabermas’sPublicSphere

SUMMArY
thispaperexploresanormativelayerofHabermas’spublicsphereinitsrela-
tiontohumanrights.Hispublicspherecameintobeingasaresultofasponta-
neousnonconformitymanifestedbytheearlybourgeoisie’sreactiontoanabso-
lutistregimenmakinginroadsintherealmofbasichumanliberties;itmanaged
tosurvivethechangeableconditionsofsocietyandstatethankstoitspartici-
pants’capabilityofcultivatingcollectiveself-determination,fedfromtheout-
set by the intellectual claims of modernity. thereafter, the link between
Habermas’spublicsphereandhumanrightsbifurcates,leadingconcurrentlyto
liberal individual rights (Menschenrechte) and to the republican freedom of
popular sovereignty (Volkssouveränität). Further revisions and corrections
transposethatsimpledualismfromtheclear-cutbourgeoisworldofuniversal
moralityintotherealmoflegalismandtheprotocolsde rigueur intheworldof
systems.Habermasintegratesindividualhumanrightsandpopularsovereign-
tyintheproceduresofademocraticstate,overcomingthisostensiblyirrecon-
cilabledualityinhisgenuineclaimabouttheco-originalityofcivilautonomy.
this thesis institutionally unifies universal pre-constitutional morality, with
legalismregulatingthedemocraticworldoflegalsubjects(citizens)andtheir
constitutionallyguaranteedentitlement.
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