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(December, 2004) 1992-2000.
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14) Declaration of the Rights of Man and Citizen (Fr. 1789), reprinted in The French
Revolution and Human Rights: A Brief Documentary History 77-79 (Lynn Hunt ed.,
1996); The Bill of Rights originally applied only to the federal government, not to
the state governments. See Barron v. Baltimore, 32 U.S. (7 Pet.) 243 (1833); Akhil
Reed Amar, The Bill of Rights: Creation and Reconstruction 140-45 (1998).

15) & o|®H 0% 7} FYRE TS AYSHe TN WES AP AT 5
ek BE PPAYY Ao Ands REAY B 2Ae dutiae
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ATRID 29 JELHE] #ifl(countermajoritarian difficulty) o2 FHAIAL
o o W12 e FAlE vl S EeRaL B =hs oy
Alolth A F4H JFFAAEE AHAAL] WAshE o]Hgh &4
AAel gkou, oAl HAgk o] e wm = AWETe] Baziolgtar &
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& e Awe A2 APANE GANET AT 2Re WFA )
of= A7} |, Uolrh WA gelnrie o $-942) oW 294 7
9ol MHAA} 7 7125 T Urke Aol Aeizka 9] wizole)
33 QIThIs) 2 FAIPAMES HTF 2919 Ao2A NFEUA}

16) R 719 o] ol2g ztele B AT 1 FA7L ol Slk, Yl

B SOIE-L FY L) H|3le] 21 (human rights)©]Zhs B8 A5 ALE-51A]
%e 4TS Holx Qitha itk I3 AT HEIAS YHFHom A

SIHEAE, o] BASE 7413 Q1HS Ay dolgte #dS 7HAa lth

17) vlit=e] Gl #3k Y284 HOZ Alexander Bickel, The Least Dangerous
Branch 16-17 (2d ed. 1986); frollX= o)3FA% Hagde] Ag4lAtel &t
of B2 =] lojgth o7, Raymond Carré de Malberg, La Loi, Expression
de la volonté générale (1984); A.V. Dicey, Introduction to the Study of the Law of
the Constitution 87 (10th ed. 1959) (1885); Donald P. Kommers, The Constitutional
Jurisprudence of the Federal Republic of Germany 6-9 (1989) ; Michael H. Davis,
The Law/Politics Distinction, the French Conseil Constitutionnel, and the U.S.
Supreme Court, 34 Am. J. Comp. L. 45, 47 (1986).

18) oA Ferreres Comella Barcellona 1= A AR|AAL] =31 F-3o Ao
o] aRlsle FAIE P £ ofn7t FAITE ofwgt Ao] AHAIGA
o] SARIZE 7t FRES AT O fAERIF AYE ZAevide AFF<
TAZRE], AR HE e HEXTY 29 of9A & Rt vl
T A3 A FAE a¥ske Ado] Atk gt ole wEEY e Ao

A4l Qo vigsrd Gt 5 WFAslelx o] ApHES] 24 dig 11

T8 oju] 2Ysla k= AL ou|dit
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19) Sionaidh Douglas-Scott, The Hatefulness of Protected Speech: A Comparison of the
American and European Approaches, 7 Wm. & Mary Bill Rts. J. 305, 343-44
(1999). See, e.g., Lee v. Weisman, 505 U.S. 577 (1992); Reynolds v. United States,
98 U.S. 145 (1878).
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e A0 AR FFREEA SARZAIR ofslE o stk =

d

20) Eyal Benvenisti, Exit and Voice in the Age of Globalization, 98 Mich. L. Rev. 167,
200 (1999)

2919 Aglelglo PR, F 77}
e s el W Heh w3 92 AYelNE RE =
ofoll Tiale] o13)9] 5212 23} ghom, AT xop] FshA T3] HAL



[Provider:earticle] Download by IP 220.67.200.232 at Friday, August 2, 2019 4:28 PM

B GG oF AR Bkt BERe] Beltol ) 387

Axlol= 2] U15d 5 JYBY AEAF 9ty vig] vl 2of
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(variations, experimetalism, and pluralism)2 Ao 2 3P, o] XA {
£ 7102 slan, MISAAAES s, kst 57ke] BastE &
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B RS 2 s FAIAHToE YT o) oug 71&
2 AL EAGTRE "I - o 7Pl vieetal low, 1
7HXE Haleke B-golle HINIFA HAE B4 ol u8E
3 Eok ot HEF - o] Vx| EE d4 FURA AR Y
gk apte] ARE Algetal o, vl A% ARl A gk B
ol FAYS AAFAAME, E2lg A-tole i FAHS Hlwsith
= IAIH thek Bkl d#/do] ik

AA w= fiRS] A B2 =AlPHol vl e Alokstiar
shHA FABRE Bl Holt7ke, WIOW NAFTA 5 &3y BAl%
Aol A= FATFHAAE FxetaA ol& AH o= AA|sk= B
< HRItk26) HH v= Aike IMFY WIO 5 = A ZA 717 9] 254
o] 2] AAFEE Jalskal 919 ™, AMNESTY INTERNATIONAL
O] IMF 1 WTOR| | thsle] 252 AA& KRtk 5 9] A5 7
At F7HEAe] A HA T AEEA, FABSiALE T FAHE
o] ARE, AAHF| o] A, SAETA| Foll Tt A, ZA7IT T
S Ao 7 AA|Fh= ATS HLATE?) o] vl =2 AT T

rb

2
9

7} Sbe dEskT Yoml(IAE AAYR 25l P
oh, 157 1FAE AR X diwshet] HIgeE]Aoleta B gl

26) <73t Robert Bartley, Editorial, Open NAFTA Borders? Why Not?, Wall S
July 2, 2001, at AlS.

27) oA, Amnesty Int’l, International Justice Now! Time for an Effective International
Criminal Court (AI Index: IOR 40/15/98, May 1, 1998), at http://web.amnesty.org/
library/index/ENGIOR400151998; Oxfam Int’l, Up in Arms: Controlling the
international trade in small arms (Jul. 2001), at http:/ www.oxfamamerica.org/

pdfsfupinarms.pdf.
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28) S.G. Sreejith PUBLIC INTERNATIONAL LAW AND THE WTO: A RECKONING
OF LEGAL Positivism and Neo-Liberalism 9 SANDILJ 5 San Diego International
Law Journal Fall 2007

29) Jeremy Bentham, Essay 1: Objects of International Law, in Principles of
International Law available at http:// www.la.utexas.edu/research/poltheory/bentham/
pil/pil.eO1.html.

30) T BTN ET WATES AU, B, S 5 BE G
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B AN AAZA el HQET o FolBe L) BIHAEE o
wols @ gl2e] AR, 5 oJ5ejuto] That siefe] ¥
9 4 WaZFe WAEsIdE P oEel Hel Bk

WIO SAEA EALS 0] 717 A IS Blstel FAel ek 2.8
o] WaZFelo] YAlT $2E H RS $Ag Lo] opk 9 2ele]
sl Yol BA9) g THE BHe 949 guld A
Frbstedol Gk 2 Wold L 2N AEE ZAW, 1 477k A
Hle wels el B9 2wl AR SEelA] ol
sleke 1 4 Qi Seol Qlofek @k YT 277} ofFel Ao
27 orsslo] vt strieks, 1efd o] ghe Aol % Rolet
W ¥ %01 o, 27 o]fsgo] A7} o A ofau—

9] o] k. et <
of Aol 7)ol Bl o] ohiel, WA AlAksHo] Ak of
2ElA] Alare)| o), 7HEF “shall” v “may’ 2 EA]E= WTOA|

o o) TARrEAY B ol & RaE Al

OH O_Nu
o
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o

Skalel Wfoxﬂzﬂﬁ d 23 = TRl ofF-H o dai= B
& K stofor sfal, A 0] ARt F-3-ol ERHL A7l
S ARl thiEE syt Hepd oFoldE TAY o =S P
& Qdoar spAE, F=RE AAIA el 3“151 Aol7} A= 735 L
AAe] AEAL o7l ofd = itk o= EASH ATV ARPEAA]
Al wet 5] 223 Fds wolellt EATE kA A] et

31) See, e.g., Oppenheim’s International Law, Robert Jennings & Arthur Watts eds., 9th
ed. 1992). at 8-13.

32) See John Austin, The Province of Jurisprudence Determined 166-67 (Wilfrid Rumble
ed., 1995).
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33) HL.A. Hart, Concept of Law 215-21 (1961).
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34) Id. pp. 77-96.
35) Id. pp. 78-79.
36) supra note 34, 35-40.
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<Abstract>

The World Politics and Legal Philosophy: Democratic
and International Constitutionalism

Kiyoung Kim

This paper surveys, not exhaustively but rather in summary, the development
of legal philosophy surrounding the constitutional and international laws as
corresponding that of world politics from the first world war through the
formation of WTO governance. The world has changed gradually thus far while
the westerners have long forge their hegemony through the recent US one.
Before the dusk of new millenium, the political scientists entertained the
version of US uni-pole in terms of world politics. Its version have confront
new development of world politics surrounding the rise of EU, China, and
Japan. In this backdrop, they frequently mention bi-polar or multi-polar
consequence of world politics. The politics are normally juxtaposed to the legal
regime where the constitutional and international law reflect the fare of world
politics. In other words, it subjugates in some form of legal regime whether the
constitutional law surfaces strongly over international dimension for some
superpower. In other dimension of power balance, the international law surges
to legally govern the world politics. According to Rubenfeld, the first case
represents a democratic constitutionalism while the latter case, in legal terms,
is related with the international constitutionalism. I would propose in thesis
purpose to divide three stage of world politics. The first one is surge of the

German empire to pursue world hegemony at the start of two world wars. In
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this period, the constitution has highlighted in ways of resolutionism,
incorporatism or unilateralism. The second period runs from post world war to
1990’s while the pacifists or cold war dominate the world politics. In this era,
UN works in the least as a symbol of world politics, and the international laws
matter over the domestic laws. Hans Kelsen, a German legal positivist, led the
post-war world politics in legal ways as demonstrated in his foundational
influence over the formation of United Nations. In this flow, I suppose that the
world politics turned on the pacificist road until the rise of US hegemony. As
the bipolar system collapse upon the dismantlement of Soviet Union, US rise
as a unitary world hegemony. In reflection, the unilateral constitutionalism
enjoys an influential passion of that nation. As EU and China started to voice
as political power in the international dimension, the international law and
constitutionalism flourish while we cognize WTO as one of crucial products in
such point of view. Hart, a European legal positivist is again contested to prove
who governs the world in terms of legal theory adapted to the WTO’s intrinsics
and its function.

Key words : World politics, legal philosophy, legal positivism, unilateral
constitutionalism, International law, United Nations, WTO.
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