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Agency and time are intimately related. Agency is often defned as the
power to bring about and prevent change, and change takes time. Agents
donot merely persistin timelike stones orother typical three-dimensional
objects; they have active abilities or capacitiestoaltertheircircumstances.
Thatiscentraltowhatitistobeanagent. Notallchangesareagentially
caused, some are just impersonal events, and not all theories of action
pay attention to agency, but to the extent that agency is thematized, it is
linked to their power to change the world.

What is less often discussed is the relevance of diferent kinds of change
to agency. This article focuses on non-causal normative change and on
the question of whether agents have normative powers, i.e., power to
bring about normative change directly. Such normative change proper can
be distinguished from descriptive changes in the worldly circumstances
(which naturally may be normatively signifcant) on the one hand and
from institutional change (which equally may be normatively signifcant)
on the other hand. Normative powers can be said to be “capacities to
create normative reasons by our willing or say-so” (Chang 2020, 275).2
Ifthere are such powers, they are tobe included in a theory of agency as
well. Are there such powers?

To get the question in focus, it will prove helpful to characterize the
three kinds of changes (1.1) and the relevant kind of normativity: the
“normativity proper” of oughts and normative reasons, rather than that
of social norms andinstitutional decrees (see Section 1.2). This distinc-
tionisrelevant for separating normative change proper from institutional
change. Sections 1.3—1.4. explainhow descriptive andinstitutional change
are normatively signifcant, without direct exercises of proper normative
powers. The contrast to them puts the exercise of normative powers in
sharper relief. Section 1 thus carves the conceptual space for normative
powers.

Istheresomethingthatoccupiesthatconceptual space? Dowehavesuch
(proper) normative powers, to bring about normative change directly, and
not merely by changing the reason-giving descriptive features of the cir-
cumstances andin some pre-institutional (asopposed topost-institutional
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as it were) way? This paper argues, by answering some challenges to the
view,that we do. Section 2respondstotwochallenges, one arguing that
all normativity is institutional (2.1) and a Challenge from Supervenience,
claiming that exercises of normative powers would violate considerations
of supervenience (2.2).

Section 3 responds to a challenge — generalizing Kent Hurtig’s (2020)
challenge about consent—which states that exercises of normative powers
arevalidonlyincases whenthey donot matter—theyneverbring about
a “normative transformation” at the level of what the agent overall ought
to do. Discussing this challenge is illuminating in showing that consent —
and thus at least some normative powers —is normatively transformative
in some cases. It also locates the main contribution of exercises of norma-
tive powers at a diferent level than that of overall oughts. It also suggests
further conditions for consent being relevant and valid — sometimes nor-
mative powers are invalid and thus void of normative efects.

Section 4 concludes that rational agents as possessors of normative
powers are not merely responsive to pre-existing normative reasons,
they can also create normative reasons (Chang 2020; Laitinen 2020b). A
“responsive” view of rational agency sees us as being able to track existing
normative reasons and bring about at least descriptive changes (on which
normative changessupervene). The”constructive” or”creative” view of
rational agency sees us as being able to construct at least an institutional
world but if we have also properly normative powers to create normative
reasons.? This chapter argues we are both responsive and creative.

1. Carving the Conceptual Space for Normative Powers

1.1. Descriptive, Institutional, and Normative Change

Descriptive change is an alteration in the descriptive featuresof the situ-
ation: before closing the door, the door was open, and afterward, it is
closed, and it was the agent who closed it. It is relatively clear that agents
can do such things.

Institutional change takesplaceinpre-existing (orasaborderlinecase,
emerging) institutional setting, positive law being one primary example. In
thatsetting, theinstitutional standing or status ofindividuals can change.
Say, Joe Biden can become the president of the U.S. With social roles,
individuals acquire rights, obligations, tasks, and prerogatives. Institu-
tional reality is ripe with diferent roles that come with defned further
institutional powers: priests are able toperform marriages, and presidents
are able to declare wars, etc. Acquisition and exercise of such pre-defned
institutional powers (what John Searle (2010) dubbed “deontic powers”)
will also bring about institutional changes. Now all of institutional reality
seems todepend on thebrute capacity of humans (together) toinstitute
such task-role systems (Tuomela 2013). To avoid infnite regress, it must
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be the case that such brute capacity is not institutionally created. So qua
human agents, we have the power to institute, to create institutional real-
ity, and qua role holders within the existing institutional reality, we have
the extra powers that come with whatever role one happens to hold. Both
theinstitutional reality and one’s placeinit are historically contingent
(cf. Asta 2018), but the brute human capacity to create institutions is pre-
institutional and not dependent on such historical contingencies.

Both descriptive changes and institutional changes can be normatively
signifcant. That a forest is on freis a strong reason not to go to the forest.
Legislating a valid law forbidding entrance to forests creates a diferent
reason against going to the forest. In these cases, a normative change
results from descriptive or institutional change and exercise of “descrip-
tive” or institutional agential powers, respectively.

Is there additionally such a thing as direct normative change via exer-
cise of normative powers, which would be separate from the normative
alterationsresulting from exercises of descriptive orinstitutional powers?
Can we, for example, will reasons for action into existence, merely by
promising, consenting, giving a word, committing, by our say so?

1.2. Normativity Proper: Reasons and Oughts

The chapter will adopt the view that the normativity of reasons and
oughts, which is here called normativity1, or normativity proper, is cen-
tral.* It is an open question whether all de facto requirements or expecta-
tions or socially constructed norms are normative in that sense. Arguably
it depends on the contents of the norms and the authority of the legislative
process, whether we have good reasons, or ought, to meet the require-
ments, toobey thelaw, or tofollow the etiquette, ortoconform toothers’
interpersonal expectations, requests, demands, or prescriptions. Whether
and when positive norms generate suchnormativel reasonsis a difcult
and important substantive question (that will be touched in Section 3.4).5
In another sense, social norms are trivially and constitutively norma-
tive, or by defnition normative in another sense, normativity2: some
formsofbehaviorareruledasacceptable (e.g., drivingontheright) and
others as unacceptable (e.g., driving on the left) in light of the norm.
Even a morally bad norm (that we have no reason to follow, and which
ought to be changed, and ought not to prevail) classifes behaviors as
acceptableorunacceptableinlight of that norm or standard.® So surely
social norms are then by defnition normative? Call this conformity to
social norms and actual expectations normativity2. It is not an open
question whether socialnorms arenormativein thatsense—theyareby
defnition normative2. But importantly, itis an open question whether
one has good reasons, or sufcient reason, or ought, to follow any social
norm — that is, whether the norm in question is normativel (they are
meanttobe,but mayfail). An unjust socialnorm might give us opposite
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reasons —we might have reasons to oppose existing social norms because
they are unjust.

In this chapter, “normativity” is used only in the sense of normativity1.
Itisinthat sense thatitisanopen question whether social norms, positive
law, interpersonal expectations, and so on are normative.” This chapter
focuses on the question of whether we have normative powers and can
bringaboutnormativechangeinthatsense. Bycontrast, thischaptertakes
for granted that we have powers to bring about institutional change, and
while it is an open philosophical question in social ontology to make
sense ofthat, there are nourgent skeptical challenges: itis more orless
a platitude that humans can create an institutional world. While institu-
tional change is also normative2 change, I will merely call it institutional
change for clarity.?

1.3. The Normative Signifcance of Descriptive Change

Normatively signifcant descriptive facts are ubiquitous. The fact that the
trash bin is full is a reason for me to empty the trash bin. The fact that
my tooth is aching is a reason to take a painkiller. That a boulder falls
isareason for the driver to swerve. The fact that 'm tired is areason to
postpone a decision. That I dropped into a well is a reason for others to
helpmeout. Thatataxationsystemisunjustisareasontotrytochange
it. That current industrial arrangements pose a threat of catastrophic cli-
mate change is a reason to collectively transform them. That a comment
wouldbeagraveinsultisareasonagainst makingthecomment,’and so
on and so forth.

Facts or considerations that speak in favor (or against) certain acts are
normative reasons. In any situation, there are several reasons, and what
the agentought to dooverall dependsonthe overall balance of reasons.
Eachofthefactsorconsiderationscanbecalleda“contributory”reason,
as they contribute to the overall balance. What one has most reason to do,
orought to do, results from the balance of the contributory reasons and
can be called the “overall” balance of reasons (Dancy 2004).

In a helpful terminology, an ordinary, descriptive fact (e.g., that a boul-
der falls) is a normatively signifcant fact, whenit functions as a contribu-
tory reason (Parft 1997). So, for example,

Fact 1: The trash bin is full.
Fact 2: Fact 1 is a reason for agent A to empty the trash bin.

Fact 2 is a normative fact, which involves a reason. Fact 1 is a norma-
tively signifcant fact, because it fgures in the normative fact. There can
be meaningful disagreement about descriptive features (is the trash bin
really full?) and about their normative signifcance (even if it is, is it really
a reason?).
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Suppose then that there is a descriptive fact that is not a reason for
anyone to do anything: let us assume it is not relevant to anyone’s duties,
practical goals, or relevant for promoting value of any kind.

Fact 1*: the average wind speed at the measuring station at Some-
wheresville on Tuesday the 24th was a bit less than on Monday
the 23rd.

Fact 2*: Fact 1* is not a reason for anyone to do anything.

Wecan say thatin this case Fact 1*is normatively insignifcant. One inter-
esting class of insignifcant descriptive diferences consists of irrelevant
details of otherwise signifcant facts: the more fnely individuated details
do not show up on the normative radar, as they were. If the trash bin is
full,onehasareasontoemptyit,anditoften doesnot matter muchwhat
kind oftrashisinit, or what the detailed spatial arrangement between
diferent pieces of trashis. Orifone sees that someoneisaboutto goand
walkonthinice,onehasreasontowarnthemindependently of whether
it 1s Monday or Tuesday, morning or afternoon, if they are wearing green
or pink, etc. Andif someoneinsists they have humanrights, almost any
particular featuresfrom age and gender to shoe size and number of sib-
lings do not matter. Or, in another way, as organisms are multiply realiz-
able asatom-level arrangements, it does not matter which exact atoms
currently compose the rights-bearing organism or organism in need. Such
variations show thatthere are anumberof furtherinsignifcant descriptive
facts even in cases that contain normatively signifcant descriptive facts.
Understanding normativity includes understanding which descriptive
facts are normatively signifcant and which are not, and in virtue ethics
the virtue of phronesis, practical wisdom is the name for that ability to
discern normative signifcance.

Ordinary “descriptive” worldly change concerns those facts (Fact 1
and 1*in the schema) that are not themselves normative. In case they
arenormatively signifcant, they make a diference tonormative facts or
considerations (Fact 2 in the schema), but if they are normatively insig-
nifcant, no normative change occurs.

The ordinary agential powers are powers to bring about changes in the
descriptivesituations (Fact 1and Fact 1*). The powertochangenorma-
tive facts (e.g., Fact 2 in the schema) is here called a normative power.
It is helpful to formulate a conditional normative principle: “If Fact 1,
then . ..”. For any normative fact (Fact 2, 2%, .. ), there is a similar
principle. The only diference between a fact and a principle is that the
principle leaves it open whether there is an obtaining state of afairs or
not; thatis, whether Fact 1 reallyis afact or not. By contrast, as formu-
lated, the normative fact (Fact 2) entails Fact 1. It may well be that there
are two types of candidate normative powers — the power to create a valid
principle which holds over situations (and are non-committal to whether
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theprincipleappliesinthesituationhereandnow) andthe powertocre-
ate a token normative fact (with or without implications for similar cases
elsewhere) (Shafer-Landau 2003).

1.4. The Normative Signifcance of Institutional Change

The human institutional reality is in its entirety the making of human
agents, past and present. Itisclear that humans have the requisite capaci-
ties and powers to create an institutional reality, and the institutional
roles may contain new powers. Institutions can also adopt policies, for
example, in recruitment or student admission. In Michael Bratman’s
(2007, 283—310) example, a university decides, for example, to give
legacy considerations weight in their practical reasoning. Adopting such
criteria means that somethingis areason tothe admission committee that
wasn’tbeforeit. Itisrelatively clear thatinstitutionscanbringitabout
that some feature is a reason to accept a candidate.

Are such institutional powers normative powers in the relevant
sense? The distinction between what social norms require (norma-
tivity2) and what the agent ought to do (normativityl) is accepted
by virtually all moral theories, in diferent vocabularies. If the social
norms require of an agent (typically a role holder) to Phi, it is an
open question whether the agent thereby ought to Phi. Sometimes the
answer is positive, while sometimes the agent ought to disregard the
norms, and sometimes the agent ought to do exactly the opposite in
the spirit of disobedience.

A simple moral argument can be given: if the social norms are morally
horrendous, moral agents should follow their own conscience rather than
the social norms, and to the best of their ability, try tochange the social
norms. In atypical variety of cases, however, when the social norms are
not horrendous, but yet far from ideal, the agent both ought to obey the
social norms in force (despite their imperfections they may play important
coordinating roles, for example, and have been legislated in legitimate
way) and try to work to get the social norms improved.

Nonetheless, social norms and declarations are supposed to be good
enough, so that they do provide agents with reasons for action. That is the
pointofsocialnorms, afterall. Inthe cases when they succeed, a norma-
tive change is brought about via the exercise of institutional powers. It is
a diferent kind of normative change from one which directly results from
descriptivechangeinthesituation. Thataroadisblockedbybouldersis
areasontofnd anotherroute. Buteveninthe absenceofboulders, alaw
can make it impermissible to use aroute.

Thus, social norms seem to be able to bring about normative change,
in a diferent way: in two descriptively similar situations, the agent has
reason to Phi in one but not in the other, in virtue of the institutional
change."
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2. Is the Conceptual Space Empty? TwoChallenges

2.1. Are There Pre-Institutional Normative Powers?

Direct normative change difers, then, both from descriptive change and
from institutional change. Both of these may be normatively signifcant,
and indeed institutional change is typically supposed to bring about nor-
mative change.

Do human agents have a more direct normative power, for example, to
promise, to give their consent, or in other ways bind their wills, that does
not derive from, for example, collectively accepted institutions or norms?
Ifhumanagentsdohave such powers, theyareeitheroriginal powersor
derive from contingent institutions. But human agents have in any case
the original power to create the contingent institutions, so original pow-
ers need to be postulated in either case. The question is merely whether a
better theory of promising sees it as a contingent institutional practice or
a non-contingent human power to bind one’swill.

Thus, one argument against “original” normative powersis that the
only normative powers derive from contingent institutions. Call this the
challenge from institutional powers. It would hold there are no direct
normative changes — only institutional ones.

Here’s a case that suggests that there could be normative powers in the
absence of institutional setting.

DESERT: Suppose two strangers meet in a desert, outside of the reach
of any institution. They are tired and have some shelter but need
water from the oasis that is still some distance away. Both would
have enough energy to walk that distance. A volunteers to go and get
water for both, and B gladly accepts. A visits the oasis and comes
back without bringing water to B. B is by now signifcantly more tired
andis not sure whether he has enough energy to walk the distance
and come back to the shelter.

Adoesnotviolate anyinstitutional norms, asthere are none at play. A
would havehadindependent reasonstobring water to B, even without
having given his word: B needs water. But the promise certainly adds an
extra reason, and indeed without it, B would have gone to get water him-
self. If there is a new reason, then the exercise of normative power, prom-
ise,directlyaddsareasonthatwasnotthereindependentlyinvirtuesofthe
descriptive facts of the situation and in the absence of institutional settings.
Thus, there is reason to think that at least some normative powers are
direct and pre-institutional, notin need of institutional standing. Note
that even ifit would turn out that all normative powers do presuppose
institutional roles, human agents would still have institutionally mediated
normative powers.
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2.2 A Challenge From Supervenience

An opposite challenge to normative powers can be posed, the Challenge
from Supervenience. It capturesthe sensethatitshould be the world that
fxes normative reasons and oughts, and not our thoughts.

Here’sthechallenge: Itiswidely agreed that how things are normatively
supervene globally on the descriptive features. In an exact descriptive
duplicate of the world, the reasons would be the same, for the counterpart
agents in that world. The descriptive features of the world fx what we
have reason to do, and there is no other way to change the normative
shape of the situation, than by changing the descriptive shape of the situa-
tion. There is no room for exercises of normative powers if supervenience
holds; or so the challenge claims.

How to assess the challenge? The question is twofold: how do past
exercises of normative powers fgure in the situation here and now, and
what does supervenience look like at the time of exercising normative
powers?

First, past commitments, promises, and other exercises of normative
powers mustofcoursebetakenintoaccount,in describing the situation
the agent faces. Two descriptively otherwise similar situations, where in
one I have previously promised to water my neighbor’s fowers while they
are away, and in another, there is no such promise, are normatively dif-
ferent. Promisesbytheirverynature are meanttobeinforce over time:
ifthey would cease tobe relevant when the act of promising is over, they
would be pointless. Thus, to fnd the relevant base for describing the situ-
ation “here and now”, one must take the past into account.

Past exercises of normative powers are merely one example of how the
past matters: a history of oppression and injustice, or reasons of gratitude
for pastfavors, or history of interpersonal relationships naturally afect
the situation here and now. So global supervenience must be formulated
in a way that takes the past into account, to capture the normatively
signifcant features in the present. Past exercises of normative powers are
among the events in the past that shape the current situation. The inter-
esting point that this reveals is that discussions of supervenience must be
sensitive to history.

What does supervenience look like at the time of exercising norma-
tive powers? A dualism that would locate agents with normative pow-
ers somehow outside the world would have to reject supervenience. A
changein the agent’s mind would directly change the normative shape
of the situation, without anything changing in the descriptive state of the
world. A view that holds agents as certain kinds of embodied, worldly
creatures, 1.e., as organisms or animals with agential capabilities, would
have to draw a diference between those aspects of the world that the
agent encounters as the circumstance or situation for action and those
aspects of the world (the agent’s brain, body, living organism, etc.) in
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which the agent herselfis embodied —which in one sense are the agent
and in another sense are the agent’sbody (roughly, those aspects of the
world that cease to function when one commits suicide and that one cares
about when one cares about one’s health and capabilities, etc.).!! For
supervenience to hold, the exercises of normative powers by embodied
agents must supervene on physical features: changes in willing and com-
mitment presumably arechangesinbrainstates, etc., and expressionslike
spoken promises presumably supervene on movements of air, etc. Global
supervenience merely tells us that an exact copy of the physical features,
including subpersonal brain states and movements of air, will resultin
an exact copy in the normative features. So at least global supervenience
between physical statesand normative statescanbe preserved. Thelesson
isthat supervenience must takeinto account not only the descriptive state
of the situation that the agent encounters but also the states of the agent.
So it turns out that global supervenience can hold even if we accept
normative powers. The supervenience base must be historically extended
in including the normatively signifcant facts from the past and it must be
extended to include relevant states of the embodied agent.

3. IsExercise of Normative Powers Ever
Transformative? The Case of Consent

This section discusses an argument that exercises of normative powers are
not normatively transformative. Given that the sole function of normative
powers is to bring about normative change (which may or may not be
“transformation” in the technical sense defned later), it would be bad
news for normative powers if they are never transformative. The discus-
sion focuses on the case of consent, but similar arguments can be made
concerning other powers, such as promising. If the questionis whether
the exercise of normative powers is ever transformative, it sufces to show
that it is in the case of one specifc normative power, the power to give
consent.

3.1. The Challenge

It is widely accepted that consent can be normatively transformative.
There are things that without B’s consent, A ought not to do to B, but
with B’s consent, it is OK to do to B. It is up to B; it is B’s call to consent
to the treatment.'? Standard examples vary from medical treatments to
sexual intercourse.

Kent Hurtig (2020) argues for a surprising view that consent is not nor-
matively transformative, it cannot change what we have overall decisive
reasontodo, thatis,oughttodo. Hedefnesnormative transformationin
aclearand precise way, but I think ultimately toonarrowly. He focuses
on change at the level of overall oughts. A transformation takes place



Normative Powers, Agency, and Time 61

if before the consent B has a decisive reason —understood as the total
balance of reasons—against Phi-ing, and after the consent, Bnolonger
has a decisive reason against Phi-ing. Hurtig argues against a strong the-
sis, which claims that such transformation necessarily takes place with
consent:

The Transformation Thesis (T):

Necessarily, Asvalidly consenting to B's Phi-ing changes the situation
from there being decisive reason for B not to Phibefore A consents,
toitsnotbeing the case thatthereis decisive reasonfor Bnot to Phi
after A consents. (Thereis decisive reason for someone to Phijustin
case the balance of total reasons for and/or against Phi-ing favours
Phi-ing).

(Hurtig 2020, 106)

A weaker form would say that consent typically, or sometimes, brings
about normative transformation in the overall oughts (decisive rea-
sons, balance of reasons). Hurtig (ibid., 98) argues against such weak
forms as well, in claiming that “consent is necessarily not normatively
transformative”. Inthe next sections, I will try to show that the weaker
view —consent sometimes is normatively transformative —1is correct.
This will require analyzing the kinds of normative change that con-
sent primarily does (removing one moral wrong-making feature, and
therebyonestrongandimportant reason against,and sotypically tip-
ping the balance at the overall level), which explains its efect on the
overall ought.

Hurtig frst rightly notes that typical analyses of consent take it that
certain conditions need to be met: competence condition, knowledge
condition, and voluntariness condition. He argues that when these con-
ditions are met, consentis never transformative. The conditions are in
more detail:

The Competence Condition

A’s general cognitive and emotional capacities at the time of consent-
ing are “sufciently mature” and they are not at the time of consent-
ingimpaired by conditions like being depressed, seriously intoxicated,
in excruciating pain, agitated, and irritable, etc.

The Knowledge Condition

A has sufcient knowledge of all the facts that are relevant to B’s
Phi-ing. (What is the purpose of B’s Phi-ing? How is B’s Phi-ing
related to that purpose? What are the potential payofs and risks of
B’s Phi-ing?)
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The Voluntariness Condition

Aisnotbeing coerced, unduly persuaded, or manipulated. (A’sassent-
ing to B’'s Phi-ing must be above the threshold of voluntariness.)
(ibid., 105)

Hurtig also notes that the type of action in question must not be such
thatitisimpermissible with or without consent to doit: If B's Phi-ingis
consent-independently impermissible, then A’s consenting to B’s Phi-ing
cannot make it permissible, such as A becoming B’s slave, or A allowing B
to “kill him for some trivial reason”(ibid., 106). Consent is relevant only
in a range of cases that are “consentable”.

Hurtig gives a nice example, Tattoo, which I will rename Ugly Tattoo
with Consent later (to contrast it with three other cases: a Nice Tattoo
with/without consent and Ugly Tattoo without Consent)."

Here is the case, Tattoo, aka Ugly Tattoo with Consent in my
terminology:

B approaches A and asks if A isinterested in getting a large facial
tattoo. A is made aware of all the following salient facts about the
procedure and outcome: 1. The procedure will be very expensive. 2. It
willbevery painful. 3. Thetattoowillbeugly and permanent.4.The
tattoo will cause friends and family serious discomfort. 5. A will enjoy
wearing it for only a very short period. 6. Bwill be slightly better of
fnancially by tattooing A. A consents.

(ibid., 106)

Hurtig argues that for the knowledge condition to be met, A should
know all the relevant facts. They include the fact that the combined
normative weight of 1-4isfar greater than the combined weight of 5—6.
If the agent does not know them, then plausibly the knowledge condi-
tionis not satisfed and the consentisnot valid. But, Hurtig argues, if A
does know there is a decisive reason against consenting, he is not fully
practically rational in consenting. Hurtig argues that A is actually practi-
callyirrational, weak-willed, in such away thathisconsentisnotvalid.
In this way, Hurtig builds a case for thinking that consent is valid only
in cases whereitis donein accordance with the balance of independent
reasons for or against Phi-ing, and in these cases, it is not normatively
transformative.

How should this challenge be assessed? There are several aspects: frst,
examining what is the normative efect that consent has, and second, reas-
sessingtheclaimthat B'sconsentisvalid and not normatively void only
incaseswhereit doesnot make a diference atthelevel of overall oughts.
Thistakes ustoacloser discussion on conditions when consentis valid
and on arange of cases where it is valid and makes a normative diference.
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3.2. The Primary Normative Function of Consent

To see the normative efect of consent, let us focus frst on cases (like
tattooing) that would be violations of bodily integrity without consent
but are not violations of bodily integrity with consent.'* If something is
aviolation of bodily integrity, it is prima facie morally impermissible in
virtue of being a violation of bodily integrity, and moral impermissibility
is a strong reason against an action. Whether it is sufciently strong to
tip the balance of reasons depends on other reasons present in a situation,
and asthereisan endless variety of situations, these need to be addressed
casebycase. Furthermore, whetheritismorallyimpermissible dependson
the presence of other morally relevant factors that afect its permissibility.

Thus, the normative efect of consent can be captured in the principle

(further explainable in terms of rights): “Phi-ing without consent is a
violation of bodily integrity, whereas Phi-ing with consent isnot a vio-
lation of bodily integrity”. Such violations are morally wrong-making,
and on their own make Phi-ing prima facie wrong. Whether they make
Phi-ing (in the situation) morally wrong without the qualifcation “prima
facie, depends on other morally relevant features present in the situation:
perhaps Phi-ing would have enormous benefcial consequences, etc. That
Phi-ingis morally wrongis a strong reason against Phi-ing, whereas “that
Phi-ingis morally permissible” is as such no reason in favor of Phi-ing.
Whetheritis sufciently strong to tip the balance of reasons depends on
other reasons present in a situation.

Anotheraspectofconsentissimilar:itwould be a paternalisticviola-
tionof autonomy todoto Bbenefcial deeds without B'sconsent. “Phi-ing
without B'sconsentisaviolation of B'sautonomy, whereas Phi-ingwith
B’sconsentisnotaviolationof B'sautonomy”. Again, suchviolationsare
morally wrong-making and make Phi-ing prima facie wrong and together
with the other morally relevant considerations can sufce to make Phi-ing
wrong (without the qualifcation “primafacie”), and such thatone ought
not Phi.

Thus, the normative efect of consent, or normative powers more
broadly, is not directly at the level of overall oughts; the efect at that
level can be countered by other features. Let us have this route via moral
wrong-making in mind in discussing the challenge. Thus, whether or not
consent is morally transformative at the level of overall oughts, it can be
normatively signifcant in altering the reasons at play. Let us frst consider
some cases, assuming consent is possible, and then return to Hurtig’s
pointthattheconditionsforconsentarenot metin Tattoo orotherpoten-
tially transformative cases.

Achangein “the moral relations between A and B” (Hurtig 2020, 101
and passim.) thus need not be a transformation at the level of the overall
balance of reasons against Phi-ing;itcanbeachange at thelevel of con-
tributoryreasons, before and after consent. Terminologically, we can agree
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touse “normative transformation” for changes at the overall balance of
reasons and call “normative change” also other changes, for example,
changes at the level of contributory reasons for or against Phi-ing.

3.3. Variationsin Which Consent Is Normatively
Transformative

Even though the case, Ugly Tattoo with Consent, would manage to show
that there are cases in which consent (assuming for now that it is possible)
does not bring about transformation in the overall balance of reasons, this
leavesit open whether there are also casesin which consent does bring
aboutatransformationintheoverallrecommendation whetherto Phi.

Hurtig seems to think not. He writes, “since there is nothing special
about [Ugly] Tattoo [With Consent], the point generalizes” (107). But
what is true about ugly tattoos may not generalize to nice tattoos, and
what is true about cases with consent may not generalize to cases without
consent. Therearefourkindsofcasesthatweneedtodiscussonebyone.
One class consists of cases, where there are strong independent reasons
against Phi-ing but A consents (Hurtig’s example belongs here). Another
consists of cases, where there are strongindependent reasons against Phi-
ingand A doesnotconsent.Inathirdclass, there arenostrongindepen-
dentreasons against Phi-ing, but A does not consent. In a fourth class,
there are cases where there are no strong independent reasons against
Phi-ing and A consents.

Consider frst Nice Tattoo without Consent.

B approaches A and asks if A is interested in getting a wonderful
tattoo. Ais made aware of the following salient facts about the pro-
cedure and outcome: 1. Having the tattoo would enhance the quality
of A’s life; 2. B is willing to do this as a favour to A, hoping at the
same time to enhance the warm relation between A and B, which
matters to both A and B, 3. Making the tattoo without A’sconsent
would be paternalistic and violate A’s bodily integrity, 4. Making the
tattoo with A’sconsent will not be violating A'sautonomy or bodily
integrity. Yet, A does not consent, and B is made aware of this.

Inthiscase,thereisasharpcontrastbetween A'sreasonstoconsentand
B’s reasons to make the tattoo. A’s consent or lack of it will be very rel-
evant to whether B ought or ought not to make the tattoo. A’sconsent is
notofcourserelevanttowhether Ashouldconsentornot—thatwouldbe
unintelligible bootstrapping. Before A has given or denied their consent,
the overall oughtisindeterminate: on the one hand, there are reasonsthat
speakin favor of having the tattoo (and these reasons at the same time
speak in favor of giving the consent), but on the other hand, the moral
permissibility of tattooing is not yet determinate. The decision not to
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consent thus has at least the efect that despite these reasons for making
the tattoo, itisnow established that it would be morally impermissible
todoit. There nowis a decisive reason against tattooing, and so a moral
transformation hastaken place. On an alternative reading, it was morally
impermissible all along, and what would have made it a case of moral
transformation would have been actual consent. Thatisthe caseinthe
next case:

Nice Tattoo with Consent B approaches A and asks if A is interested
in getting a wonderful tattoo. A is made aware of the following salient
facts about the procedure and outcome: 1. Having the tattoo would
enhance the quality of A’slife; 2. Bis willing to do this as a favour to
A,hopingatthesametimetoenhancethe warmrelationbetween A
and B, which matters toboth A and B, 3. Making the tattoo without
A’sconsent would be paternalisticand violate A'sbodily integrity, 4.
Making the tattoo with A's consent will not be violating A’'s autonomy
or bodily integrity. A consents, and B is made aware of this.

The consent removes a weighty reason against tattooing. Without con-
sent, Bhasadecisivereason againsttattooing, but with consent, B does
not have a decisive reason against tattooing. Anormative transformation,
as defned by Hurtig, takes place. In the case, Nice Tattoo and Consent,
there 1s a normative change at the contributory level, and given 3-5, the
change is sufcient to transform the overall balance of reasons.

The remaining type of case, Ugly Tattoo without Consent, is similar
to Hurtig’s case, but A does not give his consent. This denial of consent
adds to the stock of reasons against tattooing. It does not make a trans-
formation in overall recommendation but afects the strength of the case
against Phi-ing. In Ugly Tattoo without Consent, there is an indepen-
dent decisive reason against tattooing and explicit denial of consent. The
normative case against tattooing is stronger thanin Ugly Tattoo with
Consent. The fact that it would be a violation of bodily integrity is a
further reason against making the tattoo. This shows how the normative
shapeofasituationcanchangeindiferent ways—transformationinthe
overallrecommendationisnottheonly way (andindeed the overallbal-
ance of reasons can be transformed only if there is a change at the level
of contributory reasons).

Butatleastifconsentiseverpossibleinthesefourkindsofcases,they
attest to the normative changes and transformations that consent can
bring about.

3.4. Is Consent Valid in These Cases?

Hurtig’s challenge puts special weight onit beingirrational to give consent
when the balance of reasons favors not consenting. But let’s take the third
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case, Nice Tattoo with Consent. Here, A has reasons to consent and does
so. There is no reason to think A is incompetent or uninformed. Nonethe-
less, consent is normatively transformative.

Itisalsoclearthattherearecaseswhere Ahasreasonstoconsentbut
doesnot, andyet the withholding of consentisvalid. Take a variation of
the Nice Tattoo — case, where A is approached by several tattoo artists
simultaneously but hasreasons toonly take one tattoo. He would have
reasons to consent to C’s tattooing or D’s tattooing but for no further
reasonchooses E'stattooing—itis A’scallandneeds nofurtherreasons.
The case, in relation to C and D, is that of Nice Tattoo without Consent.

So, the commonsense view that A can validly, competently, well-
informedly, and voluntarily deny consent even in cases where A has rea-
sons to consent is vindicated. A’s reasons to give or withhold consent
are diferentfrom B’sreasons to Phi,inthatthelatter aresensitivetoA’s
actual consent, especially in cases where the decision is A’s call.

Are there are other conditions for the exercise of normative powers, in
addition to Competence, Knowledge, and Voluntariness?

Onecondition concernsthe contents. Asthe case of slavery suggests,
some contents are “committable”, “eligible”, and “consent-able” and
some are not. The “committable”, optional one can be as such worth-
while goals, but if not adopted as (possibly long-term) goals, they do
not really fgure as reasons at all nor provide grounds for instrumental
means-ends-reasons. They need to be activated as it were, via adoption
as ends. Some features, by contrast, are reasons giving even without such
“adoption asapurpose”, and the responsive view isright that there are
such reasons (typical moral reasons for example) and, further, that there
are contents which remain ones we have noreason to pursue (see Laitinen
2020b; MacCormick 1972, on “obediential” vs. “voluntary” obligations).

Oralternatively, theoptional “committable” goalscan providerequired,
compulsory, mandatory reasons once committed to. Some goals are in
themselves mandatory ends, some are optional, and some are forbidden.
The optional goals are ones that one is permitted to pursue. Pursuing the
optional goals does not necessarily turn the optional goals into required
ones. Butasautonomousagentshave the powertocommitthemselves,
to promise to others or to themselves, such commitments may “upgrade”
the contents from merely optional to obligatory. Commitments make a
diference only concerning committable goals: some contents are already
obligatory, and some remain forbidden. The optional,committable aims
cantake the form of a “must” or arequirement once the agent has exer-
cised the autonomous power to commit themselves.?®

Another variation on thisidea that only some contents are “commit-
table”, “eligible” whereas others are in any case compulsory and others
are forbidden, is to say that that the “commaittable”, “eligible” goals are
incommensurableorroughly on a par. Thisis Ruth Chang’s (2020) view.
There is room for a choice when none of the options is better than another.
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Already the diference between consenting to a treatment by others and
committing oneself autonomously to a long-term goal shows that diferent
normative powers are indeed diferent, so the ways in which the “eligible”
content makes a diference can be expected to be varied.

Afurtherwayinwhichanexerciseofnormative powermaybeinvalid
is that breaches the limits of the authority in question. Typically the
agent who exercises normative power has a say in the matter, and so is
an authority, whose decision matters relatively content independently.
InJosephRaz’s(1990) example, a superiorinthe military hasthe power
tocommand, and even ifin one’sjudgment the command is suboptimal
one ought to obey: it is nonetheless the superior’s call —and the command
1s an authoritative reason. Similarly, democratic decision-making has
authority,and eventhose whovoted againstaproposal areboundtothe
result, even if they explicitly thought that a better candidate proposal was
on the table. Such authority has limits though, as all military ethics and
theories of civil disobedience agree. The rights of everyone afected are
relevant to such limits of the authority (Christiano 2008). Overstepping
theboundsofone’sauthorityisthus afurther wayinwhich the exercise
of the normative power can be invalid and fails to provide genuine rea-
sons for action.

This brief list of conditions (Competence, Knowledge, Voluntariness;
Eligible contents; Bounds of Authority in the rights of afected parties) for
exercises of normative powers is not exhaustive but shows that the exer-
ciseof normative powersisnormatively transformative only within limits.

4. Agency

There are a number of features of agency that would be seriously trun-
cated if we did not have normative powers (Section 4.1). If rational agents
have normative powers, they are not merely responsive but also creative
(Section 4.2).

4.1. Features of Agency That Entail Normative Powers

Anumberoffeaturesof agency presuppose orentail normative powers.
Without normative powers, those features of agency would be signif-
cantly truncated.

One is interpersonal coordination. In a Desert, two people coordinate
the eforts to fetch water. In the absence of authority tocommand, itisa
clearly useful device that one of them can create an obligation for oneself
and create a corresponding right for the other. It is a good idea, that
agents can createreasons, obligations, and rights, that they afterward can
respond to and live up to.'* Without such a normative power, the range
of reasons would lack any reasons deriving from voluntary decisions or
their expressions.
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There have been attempts to redescribe such reasons as deriving, for
example, from the reliance in question (Scanlon 1998, cf., however, Gil-
bert 2004). There seems to be a great normative diference between a
case where B relies on A on the basis of B’s own private uncommunicated
anticipations on what will happen, and a case where A informs B of A’s
intention to do the anticipated thing. But further, there is a normative dif*
ference between A informing B of A'sintention and A giving their word
in order to get Btorely on A. Any plausible theory of interpersonal coor-
dination must takeinto account such promises, oaths, and soon, which
difer from mere communication of intention. Putting them aside gives a
truncated image of what agents can do.

Another is cross-temporal coordination and the power to commit.
Mutatis mutandis, the same points can be given concerning the power of
an agent to commit themselves over time. Deciding to run a marathon, to
have oneself tied to a post in order to hear the sirens sing, to have a degree
in Social Policy, to run for president, tobuild a house, etc,, are examples
that show that it is important to have plans, long-term intentions or
commitments (see, e.g., Bratman 1999; Liebermann 1998). A form of
human agency without such capacities would be truncated. Exercise of
such capacities afects the reasons that agents have in future situations:
having decided to run a marathon gives one reason to do a certain kind
of workout and tobuy certain kinds of shoes, whereas a decision to start
playing foorball or doing yoga gives one diferent reason.

Further, can personal autonomy be made sense of without assuming
it involves exercise of normative powers? The long-term decisions are
atthe sametimerealizations of the value of personal autonomy. If such
commitments involve exercise of normative powers, then realizations of
personal autonomy do. The concept of personal autonomy helps us to
see the value in leading a life in pursuit of such commitments. Successful
pursuit of worthwhile commitments contributes not only to a good life
but also to an autonomous good life. Tothe extent that personal auton-
omy is valuable, exercises of normative powers in leading one’s life are
valuable; and paternalistic violations of autonomy may show why some
good deeds are wrong without consent. Without exercises of normative
powers, one’slife would notonly be truncatedinlacking cross-temporal
andinterpersonal coordination—butitwouldalsobelackingintermsof
personal autonomy.

4.2. Responsive, Creative, or Both?
On aview that can be called Responsiveness Only, the supposed efects

of exercises of normative powers seem suspect:

Ifthereisnoreason for A towithhold consent, it’s difcult to see how
A’swithholding consent can create a decisive reason for Bnot to Phi.
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Such a creation of a decisive reason would involve an objectionable
kind of voluntarism about the normative: it would involve bootstrap-
ping a decisive reason into existence exnihilo.

(Hurtig 2020, 110)

This objection nicely voices the responsive view of rational agency: ratio-
nal agents respond to reasons; they do not create them at will. Ruth
Changprovides the exact mirrorimage to this view; she insists that we
do not exercise our normative powers for reasons. She calls the respon-
sive view “passive” as in it agents do not create reasons — I prefer the
title “responsiveness” as that is in no way passive:

Crucially, our willing in the exercise of robust powers isnotitselfa
choice governed by reasons. It is just something we do. This is perhaps
thedeepestdiferencebetween “passive” and “active” accountsofratio-
nalagency. On the passive view, everything we do as an intentional exer-
cise of rational agency is guided by reasons. On the active view, some
intentional exercises of rational agency are things we do as matter of
will, and are not themselves guided by reasons. It is this freedom to have
anactiverolein determining the reasons we have thatis the hallmark of
the rational agency that underwrites robust normative powers. Robust
normative powers put the agent back in rational agency. By exercising
such powers, we have a fundamental say in determining how we should
live.In sofarasthisis an attractive view of rational agency, we have

reason to take robust normative powers seriously.
(Chang 2020, 298)

If the view that I have tried to defend in this chapter is right, rational
agents are responsive to reasons, and that responsiveness is of course
active.'”Further, the exercises of normative powers are themselvesrespon-
sive to reasons (reasons to decide this way rather than that way). Even if
the reasons would be incommensurable, we are nonetheless responding
to reasons. In Jonathan Dancy’s (2000) example, when choosing whether
towearthisshirtratherthanthatshirt, wearestillresponsive toall the
reasons for wearing some shirt. But, despite being responsive, exercises
of normative powers are also transformative and creative. Welivein a
normative reality, some aspects of which are not of human making, some
result from previous exercises of normative powers, and with fresh exer-
cise of normative powers we can add to that reality.

Notes

1 On the role of agency in theory of action, see Hornsby (2004) and Ricoeur
(1992).

2 On normative powers, see Raz (1972), MacCormick (1972), Raz (1990),
Owens (2012), Raz (2019 ms), Chang (2013), and Chang (2020). Hurd
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(1996) rightly notes that the “moral magic” in normative powers is a matter of
creating rights and obligations: “We regularly wield powers that, upon close
scrutiny, appear remarkably magical. By sheer exercise of will, we bring into
existencethingsthathaveneverexistedbefore. Whatisthenatureofthese
thingsthatwecreateand destroy by our meredecisiontodoso? The answer:
therightsandobligationsof others. And by what seemingly magical means
do we alter these rights and obligations? By making promises and issuing or
revoking consent.” Cf. also Hohfeld (1919) on powers and Thomson (1990)
on rights.

3 On constructivism, see Bagnoli (2011, 2013,2021).

4 See, e.g., Broome (2013), Dancy (2000), Parft (1997), and Raz (1999).

5 See Raz (1999), Christiano (2008), and also Searle (2010) for whom institu-
tional statuses can generate desire-independent reasons for action.

6 Bicchieri (2006), Copp (1995).

7 Accordingly, moral rights belongtonormativity 1, whereaslegal rightsbelong
tonormativity2. Moralrightsand directed moral obligations difer fromrea-
sons and oughts in having a dyadic (interpersonal) structure. For more on
dyadic normativity, see Laitinen and Sarkels (2020).

8 Laitinen (2020a) discusses up to eight candidate usages of normativity, argu-
ing that four of them are indeed diferent senses of “normativity” (normativity
of reasons; of social norms; wide-scope oughts; and ought-to-be’s), whereas
fourothersarecasesofthe previous senses of normativity, or notnormative
at all (related to linguistic meaning; the “direction of ft” of desires; subjec-
tive authority of intentions and motivations; and interpersonal requests and
demands).

9 See, e.g., Dancy (2000), Raz (1990), Chang (2020), and McNaughton and
Rawling (2004).

10 Thus, the supervenience basis of thereasonsincludestheinstituting of the
social norms—if an exact copy of the world history is made, also the same
institutional decisions are made.

11 Like any organism, the agent’s body is a self-sustaining and self-regulating
entity, so there is a principled answer to what aspects of the world constitute
the agent: the organism that has the agential capabilities.

12 Hurtig (2020), 97.

13 Hurtig(2020) goesthrough similar four casesin the context of asking when
is consent valid.

14 This can be further elucidated with appeal to moral rights, but for our pur-
poses, we do not need a full analysis of rights.

15 See Lilian O’Brien (2019) on must thoughts.

16 For atheory like Joseph Raz’s, which holds that normative powers exist if they
arejustifed, the very existence of normative powers hangs onthem “being a
good idea” or as I putit, “a useful device” “a person’s act is an exercise of a
normative power if it brings about or prevents a normative change because it
1s, all things considered, desirable that that person should be able to bring the
change about or prevent it by performing that act” (Raz, 2019 ms, 2).

17 See,e.g.,Ricoeur(1992) and Raz(1999) onourbeingactiveand passive. Raz
argues that we are also active when responsive.
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