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FRAUDULENT ADVERTISING: A MERE SPEECH ACT OR
A TYPE OF THEFT?

PAVEL SLUTSKIY*

Introduction

THIS ARTICLE ADDRESSES the question of a libertarian approach to
evaluating false statements used in business promotion, or fraudulent
advertising. A libertarian approach in this case is defined as a philosophical
position based on the non-aggression principle—an ethical stance that asserts
that aggression is inherently illegitimate. Aggression is defined as the initiation
of physical force against persons or property, or the threat of it (Block 2004;
Hoppe 1989, 1993; Rothbard 1978, 1982).

Fraudulent advertising can be defined as any claim that is deceptive or
untruthful and thus gives consumers an incorrect understanding of the
product they are interested in purchasing or using. Webster's New World Law
Dictionary (2010) defines it as “the act of knowingly advertising a product or
service that does not exist or does not function as represented.” Merriam-
Webster’s Dictionary of Law (2011) gives a more detailed definition: “the crime
or tort of publishing, broadcasting, or otherwise publicly distributing an
advertisement that contains an untrue, misleading, or deceptive
representation or statement which was made knowingly or recklessly and
with the intent to promote the sale of property, goods, or services to the
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public.” The term “advertising” in this article is used in a broad sense to refer
to different forms of communication a seller makes to a buyer to promote or
sell something, usually a business’s product or service; it encompasses various
forms of marketing communications—messages used by sellers to
communicate with consumers (Rossiter & Percy 1985).

The question examined here is as follows: on the one hand, any
advertising (including the false or fraudulent) is only a speech act and
therefore is not invasive. Any exercise in free speech is merely a type of
expression, which is a direct extension of property rights: the owner of a
scarce resource has the right to use the resource and to dispose of it. To
paraphrase M.N. Rothbard’s example, a seller has an opinion about his
product (whether or not it is true); he also owns his body and therefore has
the property right to the opinion inside his head, including his opinion about
his product. Therefore he has the corollary right to disseminate that opinion
(see Rothbard 1982, p. 121). In other words, “why should merely advertising
something be illegal?”” (1982, p. 240).

On the other hand, fraudulent advertising can be viewed as implicit
theft under the theory of contract (as fraud is a type of theft). Although
courts have tried to avoid defining fraud so rigidly that it would allow
fraudulent practices to have no remedy, generally fraud has come to be
defined by courts to include an intentional misrepresentation that the plaintiff
propetly relied upon and that harmed him. Suppose a seller advertises his
product as possessing certain features, but in fact the product does not quite
possess those features (a typical example of puffery). Now, if a client believes
the promise and purchases the product, he thereby expresses his consent to
transfer a property title to his money in exchange for a property title to a
product with particular (advertised) characteristics. If the seller accepts the
money knowing that the product does not have these characteristics, then he
acquires the property title to the client’s money without the client’s consent,
which is theft. The client was willing to pay for the product because
advertising prepared him to believe the product would meet his requirements
(Evers 1977; Rothbard 1982; Kinsella 2003).

I will start by examining both of these positions in greater detail and
giving some brief background information. I will then outline a proposed
solution and discuss its possible applications.

“Fraudulent” Advertising as an Exercise of Free Speech

The first view is consistent as long as we accept that only physical
invasions of another’s person or property are unlawful, which seems to be
compatible with the fundamental principle of libertarianism. According to
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this logic, puffery and exaggeration in promoting products or services should
be perfectly legal, whether in personal or in public communications—for
example, in newspapers or on radio or television.

Indeed, saying something about a product or service is not a physical
trespass of anyone’s property. Making a statement is only a non-invasive
speech act. In the classical liberal (and libertarian) tradition it has always
seemed necessary to make a distinction between expression and action, a
distinction implicit in the idea of freedom of speech. T.I. Emerson concluded
that “expression is normally conceived as doing less injury to other social
goals than action” (Emerson 1970, p. 9). To oversimplify, Emerson
constructed his view about the importance of the distinction between speech
and action on the premise that expression, compared to conduct, was not
harmful. Rothbard continued in this tradition: “if an action is objectively non-
invasive, then it should be legal regardless of the benevolent or malicious
intentions of the actor (though the latter may well be relevant to the morality
of the action)” (Rothbard 1982, p. 121).

Besides, if the seller is the current owner of the advertised product, we
can say that he owns (and thus has the right to control) both the object he
advertises and his opinion about this object. He “has a property right to the
ideas or opinions in his own head; he also has a property right to print
anything he wants and disseminate it” (Rothbard 1982, p. 126). It seems as if
it should be nobody else’s business what he has to say about his legitimate
property. Even making a completely false statement should be legitimate.

The fact that such an act may influence other people’s actions is
irrelevant. In a libertarian wortld, each person is responsible for only his own
actions. If we modify the example of Ethan and Karen given in Kinsella
(2003), the analysis runs roughly as follows: suppose Ethan claims that he
sells apples, and Karen buys a bucket for $20. But upon arriving at home, she
finds that what she received was a bucket of rotten apples or even rocks
covered with a layer of apples. She foolishly trusted Ethan’s statement and
now bears all responsibility for her error. She should have looked more
closely and checked her purchases before leaving. She “was given
information to process and appraise. Of course, some of it was false. But, the
determination of the probability of the truth of information acquired is part
of the function of information appraisal and critical deliberation” (Child
1994, p. 734). Caveat emptor is an excellent maxim of law that applies to
buying and selling. In the absence of a special warranty, it is presumed that
the seller offered the goods for sale and that the buyer, after examining the
goods for herself, bought them for what they might be worth. This seems to
be a perfectly logical principle.
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Now let us take a look at some possible objections to this approach.
First, one might argue that by misinterpreting the facts about the products
(that is, by lying), Ethan might be putting Karen’s health in danger. Suppose
he advertises his apples as 100 percent organic, but in fact they are sprayed
with pesticides that Karen is allergic to. Surely if a person knowingly sells a
product to another person that injures (or might injure) her, it is not a matter
of fraudulent advertising. Communication has very little to do with this
criminal offense, which in this case probably can be classified as an attempt
to poison by negligence.

A second possible objection is that by selling apples that were not as
good as Karen had expected, Ethan harmed her financially. That is, she was
confident she had bought apples that were worth $20 for their exceptional
qualities, but in reality the rotten apples’ true market value was not higher
than $5, and thus Ethan owes her at least $15 in compensation. But this claim
does not withstand any critique, since according to the property rights theory,
one can only own physical objects and not their value (Rothbard 1982;
Hoppe 1993). The market value of the apples is determined by the opinion
that other people have of them, and neither Karen nor Ethan has a right to
control this opinion.

A third possible objection is that Ethan is guilty of deceit. But does
Karen have a right not to be deceived? If this were the case, then violating
this right—by lying—must be a legal offense. Yet as Walter Block points out,
“weathermen, too, lie, about half the time, and economists who predict the
future course of the stock market do so, if anything, to an even greater
degree. Must they all be locked up?” (Block 2004, p. 25). Can there be such a
thing as a right to be told only the truth? Is it even possible to identify what
truth is in some situations? Most likely the truth or falsity of most statements
lies in a fuzzy zone that is not certainly and precisely knowable. If only
“objectively true” statements in advertising were legal, then hardly any
statements would be possible.

If lying were a legal offense, would any exaggeration count as a “non-
objective false statement”? Let us stipulate that Ethan claimed that he sells
ripe and very tasty apples, but it turns out the apples in the bucket he sells to
Karen are not very ripe and only moderately tasty (average at best). Did
Ethan lie? Or should we simply accept that tastes differ and that the tastiest
apples on earth for Ethan could be merely a gastronomical disappointment
for Karen?

One can also argue that whether the sale is a legal offense depends
upon whether Ethan knew the truth and intentionally exaggerated the
qualities of his product: did he intentionally lie, or did he make an honest
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mistake? Does it matter? Rothbard would probably say no. Consider again his
remark: “Surely legality or illegality should depend not on the motivation of
the actor, but on the objective nature of the act. If an action is objectively
non-invasive, then it should be legal regardless of the benevolent or malicious
intentions of the actor” (Rothbard 1982, p. 121).

Suppose Ethan must always tell only the truth about his apples; if he
does otherwise, he may be accused of fraud. Yet he claims his apples taste
like ambrosia. This is an obvious lie, since apples cannot literally taste like
ambrosia (and even if they could, Ethan has no way of knowing what
ambrosia tastes like). Has Ethan thus violated Karen’s rights? He may be
causally responsible for her mistake of choosing his apples, but it seems that
Ethan is not guilty of any crime. By claiming that his apples taste like
ambrosia, Ethan neither threatened Karen nor initiated an uninvited border
crossing; exaggeration of this sort cannot possibly be a threat or an initiation
of force.

“Fraudulent” Advertising as a Type of Theft

On the other side of the spectrum is the view that fraudulent
advertising is logically equivalent to theft. This view cleatly presupposes a
right not to be deceived in order to establish a contract right (Mack 1977). If
Ethan advertises apples but delivers rocks, he has actually stolen the money
price of “apples” (see, e.g., Block 2008, p. 59; Rothbard 1982, pp. 79-80;
Kinsella 2004, p. 34).

In this view, advertising rocks as apples is a lie, as opposed to uttering a
mistaken opinion or believing a falsehood and passing it on as the truth (van
Dun 2004, p. 37). Yet it is not merely not telling the truth that makes the lie a
crime. Even James Child, who criticizes libertarianism for being unable to
sustain a fraud standard, agrees that “not all lying in the sale of a product is
fraud” (Child 1994, p. 737). It is only because the seller lies with the intent to
obtain money from a non-consenting customer that it should be unlawful.

This logic seems to be consistent with the common law definition of
fraud as the intentional misrepresentation of material facts presented to and
relied upon by another party to his detriment. However, to be classified as
fraudulent, the mere falseness of a statement is not enough to qualify it as a
violation of individual rights. Apart from the communication of a false
material fact, four other conditions must be met: the deceiver must have
known the information used was false or intentionally maintained ignorance
of the truth; the deceiver must have intended for the victim to rely on the
misrepresentation; the victim must have actually been induced to rely on the
representation and have acted upon it; and there must be objective damages
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done to the victim (i.e. the victim must have been harmed by the intentional
misrepresentation).

Of course, to make and keep the law objective, the five stringent
conditions of fraud—false material fact, knowledge, intent, reliance, and
injury—must be demonstrated:

Anything less than that turns both marketers and consumers into
victims of subjective law, that is, of “rule by men” rather than of
“rule by law.” Anything less than a stringent, objective law to protect
the freedom of speech turns advertising into a pawn... Anything
less than the stringent conditions of common law fraud establishes
the principle that censorship is legal. (Kirkpatrick 2007, p. 78)

If these conditions are satisfied, fraudulent advertising would become
not merely a speech act but an act of implicit theft. This stems from the right
of free contract, derived in turn from private property rights. The theory of
contracts discussed here suggests that contracts transfer titles to property. If
property rights allocated by contracts are violated, then theft has occurred.

Failure to fulfill a contract is a type of theft and therefore a physical
appropriation of another’s property fully as violent as trespass or simple
burglary. Fraudulence can be considered implicit theft. If Karen pays $20 and
receives from Ethan not a bucket of apples but a bucket of rocks, this is
implicit theft: her property has been appropriated in a contract without the
other side’s property being turned over as agreed.

Property rights imply that the owner of a scarce resource has the right
to exchange the property title for a title to another scarce resource. One party
must communicate an intention to do so, and the other must communicate
consent to the exchange (in the absence of mutual agreement, such exchange
is forced upon one of the sides). Without this mutual agreement to exchange
property titles, any contract is impossible. Voluntary consent is what makes
contracts non-aggressive by their nature since consent is a fundamental
condition of justice in human interactions. The manifested or communicated
consent of the owners is what determines whether a contract is legitimate or
is implicit trespass or theft: “consent plays a far larger role in contract theory
than is often admitted” (Barnett 1992, p. 783). And because of this,
communication is a necessary requirement for determining whether consent
was granted (see Kinsella 2004, pp. 61-63).

Such understanding of the role of communication in distinguishing
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promises cannot be seen as “mere exercises in the freedom of speech.” One

gives consent to a property-title transfer on particular conditions. These
conditions are made explicit through communication.
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If Ethan offers to sell a bucket of apples for $20, and Karen transfers
the property title to her $20 in exchange for a property title to that bucket of
apples, the condition of the exchange is that she actually gets apples for her
money, and not rocks. Ethan gets Karen’s consent to take the title to her
money only if the condition is satistied. If Ethan sells rocks instead of apples,
then the condition for transferring the title to the money to him is not
satisfied. He does not have the right to the $20, he is taking the money
without Karen’s consent, which is theft, and she can accuse Ethan of
trespass.

Clearly then for an action to qualify as fraud there must be something
more involved than only a false statement. There must be a victim who did
not give genuine consent for the deceiver to take his property: “there must be
a victim of the fraud, and the victimization must be of a type in which there
is an ostensible title transfer but which fails because of lack of true consent”
(Kinsella 2006a).

In each case there must be a specific victim who claims entitlement to
restitution and turns to courts or judges to adjudicate the dispute. These
judges or juries will need to resolve the case by turning to both abstract
principles on the one hand and some precedents and general expectations on
the other. To understand where the border is drawn, these judges or juries
will need to refer to their sense of justice and reason in understanding the
nuances of the situation in question. Basically, what they will need to examine
are common definitions and practices—the meanings of the words used in a
particular situation within a wider set of existing circumstances. This leads to
the concept of communication.

The Role of Communication in Human Interaction

The balance between these two logical extensions of property rights—
the right of free speech and the right of contract—Ilies somewhere in the area
of communication philosophy, and can be explained through understanding
the role of communication in human interactions.

In the previous section, I argued that communication is a necessary
prerequisite of a voluntary property-title transfer. People can hardly engage in
voluntary market exchange without some communication; this is how the
owner gives his consent for the transaction. If the consent or lack thereof
does not mean anything (if it is “mere speech”), then it would be impossible
to differentiate between a consensual voluntary exchange and an act of
aggression. If communication did not have any meaningful consequences and
could not create any enforceable obligations, then communicating about
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intentions to buy and sell, as well as about the conditions of property-title
transfers, would become redundant—people would not be able to rely on it.

But to engage in voluntary interactions, people have to indicate their
intentions and their consent or lack of consent. For free-market exchanges to
happen, parties that engage in exchange have to rely on communication. And
since voluntary exchange can be conditional, the conditions of title transfers
need to be spelled out in messages that people use when they trade with each
other. Only when the meaning of the messages is mutually understood, when
minds actually “meet,” do voluntary exchanges happen and parties give their
consent to property-title transfers.

A meeting of the minds becomes possible because all members of a
given society, community, or neighborhood share explicit and implicit
knowledge about the basic meanings of certain words. This important ability
to share meanings not only facilitates individual transactions, but makes
possible the scaling up of individual interaction into complex spontaneous
orders.

This mutual understanding can be explained by the fact that people
assign the same meanings to the same words, and thus meaning becomes a
part of collective social reality. This shared understanding, or common
knowledge, about the meaning of words is based on existing culture-specific
and community-determined background assumptions that reduce the costs of
social interaction; they represent a set of shared mental expectations.
Common cognitive content facilitates an interaction by enabling a common
understanding of the meaning and nature of that interaction. It is key to the
existence of human action and voluntary exchange, which depend on the
human capacity for collective or shared understanding of meanings.

Language enables people to bootstrap themselves beyond the realm of
physical actions (moving physical bodies in space) in such a way that they can
perform actions that they could not otherwise perform. Language, above all,
enables people to bind themselves in the future, not only in acts of promising
but also in a range of other ways—such as conditioning their property-title
transfers.

Communicating is a special kind of social action that acquires its
meaningful consequences through what Searle (1995) calls “status functions.”
A status function can be imposed on words and speech acts by declarations
of perpetual reaffirmation. Words perform the function of intention
declarations because people collectively accept them as having a certain
status, whether it is a declaration of homesteading, ownership transfer, or
abandoning. Sometimes a status function can be imposed simply by declaring
it to be so, as in the case of promising. Here, by declaration I impose upon
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myself the status function of being obliged. When I say “I promise,” I do not
merely announce my intention, but, by using this formula (performing this
ritual), I bind myself to others and stake my reputation in a new way (Austin

1962).

Communication understood as shorthand for physical actions has a
certain meaning and so can be an equivalent of physical actions. All that is
needed for this is for everyone else to understand it as such. Basically, it is
common knowledge: an actor knowing what the words mean and knowing
that all others also know what they mean. This is how background contexts
originate and develop.

Performative utterances are those uses of language, often involving
some ritual aspect, that are themselves a kind of action and whose very
utterance brings about some result. When Karen says “I want to give you $10
for those apples,” Ethan takes these words as an intention to act, and he
behaves accordingly in response (he delivers the apples). The words here
function as shorthand for action. Which verbal utterances can be considered
shorthand for enforceable title-transfer action depends on the particular
background assumptions of a particular society.

Of an utterance like “I want to give you $10 for those apples,” we ask
not whether it is true but whether it is successful—whether people manage to
correctly understand each other’s intentions and act upon this understanding
without confusion. People intersubjectively understand that in some
situations uttering particular words produces consequences, and perhaps
background assumptions can make an uttered sentence into an enforceable
contract. This conversion is explained by the meaning of the words that
manifest an intention. It is the actions that, by their context and meaning, can
be considered actual manifestations of intent and therefore can be responded
to as such.

Background Assumptions and Reasonable Expectations

The question, however, remains as to how it is possible to distinguish
between communication that produces enforceable obligations and “mere”
speech. When does fraudulent advertising or adulteration become trespass?

The abstract principle will generally say that advertising is indeed an
exercise in free speech, and yet theft is an example of aggression. But in
reality, to understand the difference it is necessary to examine the details:
“any real-world situation might have a more rich set of relevant facts that
means your principle might not apply” (Kinsella 2006b), and in real life there
are what we can refer to as “continuums” (Block & Barnett 2008).
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This is why an individual approach on a case-by-case basis is required.
It assumes that in a free society, the only legitimate protection of individual
rights in connection with advertising is the respect for, and enforcement of,
the common law governing fraud. The border between legal and illegal is
determined by precedents, customs, and what we can call background
assumptions and expectations based on commonly accepted definitions and
practices.

Background assumptions are what people develop as mutually shared
expectations; the concept echoes what John Searle in his book Speech Acts
(1969) introduced as the “institutional fact.” He defined an institutional fact
as a fact whose existence presupposes the existence of certain systems of
rules called “institutions.” Institutions are constructs that are created in the
realms of intersubjectivity; they are a part of collective social reality. Because
of our ability to build background dispositions and capacities, we avoid
having to establish all rights, obligations, and meanings unambiguously in
every human interaction. Instead, human interaction relies on these shortcuts,
which have an unnoticed and significant role in reducing transactions costs.

For instance, a custom may arise in a given area that the first price that
the seller offers is not really the price he expects the customer to pay but
rather an invitation to haggle. That means the price tag does not convey the
terms and conditions of the proposed contract; it merely opens the door for
discussion. Clearly, buyers in this community will develop a dismissive
attitude toward price tags, which in the language of the community they will
not mean much. The default background assumption will be that the price
quoted first is a double price. This is indeed the case with street markets in
the Middle East. In a community where the default background assumption
is quite different (e.g., in Scandinavia), the price the seller in the market
quotes is usually the final price.

For the same reason, when a person goes to a restaurant in New York,
he is expected to pay 15 to 25 percent as a tip. This is a mutually understood
part of the implied contract. If a customer does not leave any tip at all, it will
be considered a violation of the norm. Not so in Japan, where leaving tips is
not only unexpected, but also inappropriate: doing so will result in confusion.
The waiter will not know what to do with the money, to the point of running
out of the establishment in an attempt to return the tip to the patron.

As Michel (2009) pointed out, such background expectations are
petfectly appropriate, just as the stress and anxiety at seeing them
disappointed is understandable. Norms are a social construct formed in an
intersubjective reality or a shared social value that is determined by, and
depends on, the actions of others. People form these default assumptions and
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operate based on them. Norms are even better founded, and become
indisputable legal norms, if they are written down. But the existence of a
written agreement or codification of the background standard is not
necessary as long as that standard is shared in the intersubjective reality.

Conforming to default expectations is what makes our actions
predictable, but it does not mean that we are forced to conform to them.
Background assumptions are expectations: they are the foundations of the
norms; but they are not norms themselves. This means that one is expected
to conform to these expectations, but one is not obliged to do so. We are free
to ignore the default expectations of a particular form, if we do not agree
with them and do not give our consent to conform to them.

In the example above, if a U.S. restaurant owner does not want patrons
to leave tips, he can change the default presumption by putting up a sign:
“Prices include service charge.”

The parties’ intentions and their reasonable expectations concerning
their respective behavior suffice to create a legally enforceable bond. But as
popular wisdom reminds us, “that which goes without saying is much better
said, and even better written down.” Norms born of such contracts and
agreements are no longer natural, nor are they inherent or common to all
societies.

If we return to the apples example, Ethan can put a sign in front of his
stall saying “Check your purchases at the counter. No complaints or returns
after you leave the premises.” In this case Karen will be expected to make
sure before leaving that Ethan actually delivered apples and not rocks;
otherwise it is legitimate for Ethan to refuse her complaints afterward. Such a
policy might be justified in an area where customers are famous for taking
advantage of vendors by regularly suing them (e.g., changing the content of
the purchase after the transaction by replacing good products with faulty
ones and then demanding restitution).

Kinsella writes:

You can never know ahead of time what body of “established”
principles will have been built up and relied upon. For example, it
seems to me that as a general matter, in any society there is going to
be some understanding of tacit or implicit consent... But how can
we say ahead of time what customs in this regard will be in effect in
any given society, any more than we can say ahead of time how
language will develop or various actions will have various
commmunicatory [si] aspects (that is, you can imagine a silent sale: a
guy buys a cup of coffee and hands over a dollar for it, with no
words being spoken; because of social context, the interaction and
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actions of the parties convey meaning, just as if they spoke in words;
etc.). (Kinsella 2006b)

This indicates the broad variety of human commitments to contracts
based on their historical context and level of development. Parties devise
strategies, base investments, and enter into further agreements with other
parties on the strengths of these promises. Were the contracting party to
renege on their obligations, those relying on those obligations would be
disappointed and sometimes gravely injured (Michel 2009).

Continuous communication about the forms of norms allows people to
not consider sacrosanct, or even consider settled the background
assumptions that shape universal norms regarding advertising and fraud.
These assumptions are usually open to debate and are subject to constant
evolution. Background assumptions, even if they work for a particular group,
might be better replaced by other assumptions in some cases.

Understanding Meanings

Acknowledging the role of background assumptions and reasonable
expectations helps to answer some of our questions. For example, if the
vendor claimed he was selling apples and they turned out to be rocks, he
cannot plead that by apples he simply meant “round objects” or that the
purchaser had an opportunity to examine the apples for herself. He said
“apples.” There is a shared understanding within the community, a piece of
common knowledge, about what the word “apples” means in reference to
fruit, and it is not rocks.

However, while some words do indeed have a clear and relatively
definite meaning, others do not. “Apples” clearly refers to something edible.
But what about the word “tasty”’? Here the line begins to blur—the word
means something beyond the simple indication that the objects are not rocks.
It clearly indicates the apples are of “good quality” or at least not half-rotten,
since there is a shared meaning of the word “tasty,” and it is usually close to
the opposite of half-rotten. Again, pleading that tastes differ and some
species (pigs, for example) may find half-rotten apples tasty is irrelevant. If
the vendor sold rocks to pigs in a pigs’ community, he would be perfectly
right. (One can think of hundred-year-old eggs sold in some Asian countries:
they are valued for their slightly stale aroma, which is an acquired taste. But
no one dares to call them “fresh.”)

At the other end of the spectrum, there are words that are not easily
defined or do not have a clear meaning, such as “ambrosia.” Where those
precise definitions exist in the public mind, parties to a deal should be
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presumed to have used the terms in the usually accepted sense, as in the case
of “apples” or “tasty.”

The same principle can be applied to the use of adjectives such as
“authentic” or “genuine.” Cleatly, if the vendor promises to supply goods like
those given in a sample and delivers a different quality of goods intentionally,
such goods are not genuine. But often the words “genuine,” “authentic,” or
“original” in advertising refer to particular brands or trademarks, or goods of
particular “origins”—that is, manufactured by particular producers.

Suppose Karen asks for original apples grown by Heavens Farm, but
Ethan relabeled some other apples with stickers that copy the Heavens Farm
design, and he advertises them as such. Kinsella would probably suggest that
Ethan’s actions are perfectly legal. To protect herself from unlawful title
transfer (fraud), Karen needs to adequately identify the condition of the
goods. According to Kinsella’s logic, if Karen suspects that the apples do not
look like Heavens Farm produce, she should ask whether these are the apples
from a particular farm located at a particular place. If Ethan lies to her in
response, then he is guilty of fraud, since the conditions of the title transfer
are not met. If Karen does not ask or specify her conditions, or cannot tell
the difference between apples from different producers, then Ethan’s actions
are perfectly legitimate. Generally, nothing should stop Ethan from labeling
his apples with any label he chooses, since his property rights allow him to do
so (see Kinsella 2004, p. 60).

However, this logic does not necessarily apply in all situations. If in this
particular market (or community) the term “apples from Heavens Farm” is
commonly understood (as a well-known household name), then Ethan
defrauded Karen by selling her something that is not what he promised. If
the origin of the product is an important feature, then lying about it was a
violation of the implied terms of the contract. Just as advertising apples but
delivering rocks is a type of fraud, so is advertising apples as Heavens Farm
produce but delivering apples from somewhere else. As long as Karen is
capable of identifying the difference between the original product and a fake,
she is entitled to compensation. Ethan can be considered guilty of fraud—
not because of possible trademark-law infringement but because he
intentionally violated the implied conditions of the title transfer based on the
shared understanding of certain terms.

But how can it be determined whether there is a current commonly
recognized definition and, if so, what it is? In the only possible way: by jury.
Whether the word “apple” refers to the plant, fruits, or fruits of particular
qualities (e.g., deriving from a domesticated plant and not form a wild plant)
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is a question for an independent jury representing the community. This jury
could be assisted by experts if necessary (Donisthorpe 1895, p. 132).

Even if the general public as represented by the jury cannot determine
the exact meaning of a particular word, it is often capable of saying what it is
not. When people are asked whether tasty apples can be rotten, they will say
no. Thus people can formulate negative definitions, even when positive
definitions are hard to formulate.

But how are we to know what the shared understanding is of particular
terms? The answer is simple: ask people. The basic assumption should
probably be that people are sane and understand what is what. Thus there is
no need to begin by telling people what they ought to mean by Heavens
Farm apples or what they would mean if only they knew what they meant.

By the same token, we can assume that if the public does not
understand the meaning of the word “ambrosia” as a metaphor for “tasty,”
then there is no harm in selling them apples that are not tasty: “It should
assume that the people know the meaning of the words they daily use; and
that when they do not know the meaning of a word, they should, and do as a
rule, take the precaution of asking” (Donisthorpe 1895, p. 132).

There is also, of course, a difference between factual statements and
rhetoric using figures of speech. Comparing the taste of apples to ambrosia
does not state a fact; it invokes a metaphor to express the subjective value
judgment that the apples taste good. And certainly people are capable of
telling the difference between factual statements and opinions. These kinds of
statements are examples of rhetorical expressions but not fraud. Perhaps
comparing the taste of apples to ambrosia is puffery indeed and an
exaggeration of the qualities of the product. But just as with any use of
superlatives (e.g., “finest,” “ripest,” or “the tastiest on earth”), it is not a form
of rational, information-based persuasion. Nor is placing on a poster a
picture of a model playing the role of a Greek goddess eating Ethan’s apples
to create an impression that they taste like ambrosia. People are capable of
understanding the difference, even when they do not know the definition or
the origin of the word “ambrosia.”

Puffery or exaggeration is not a form of rational persuasion or a form
of making contractual promises. Such statements are opinions that do not
intend to describe facts but rather intend to create a favorable image; this
meaning of the words is mutnally understood by all parties, and thus the words
can be seen neither as true nor as false. Even if such advertising is deceptive,
the harmful consequences of this deception are minimal since the public does
not actively respond to such messages. People tend to respond to rational,
factual arguments more than to exaggerations.
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So, if Karen complains that Ethan has sold her something different
from what she paid for, she can take legal action to recover her money. If
Ethan replies, “What is a tasty apple?” then the court or the judge should
decide whether tasty apples can mean rotten apples. If there is any doubt in
the matter, let the question go to a jury. Whatever the result, the next person
who buys or sells “tasty apples” will know what is meant and what is not
meant by the term.

Not only will people learn the meaning of the words from precedents,
but these legal precedents will also motivate consumer activist groups or
lawyers to expose fraudsters. There will be a financial incentive (independent
of any motivation to pursue justice) to do just that, and the expenses of a
large number of small exposures will be covered by the prizes that groups or
lawyers will occasionally win. As Donisthorpe (1895, p. 132) writes:

At present it is nobody’s interest to expose the fraudulent trader.
Nothing is to be gained by it except a sense of duty alone, and alas!
this is but a weak motor nowadays. Make it worth the while of some
local chemist or solicitor to take the matter up, and a clean sweep of
all these abominable frauds would be made from one end of the
country to the other with amazing rapidity.

The customer will not be left on his own in his fight with the
unscrupulous trader. Market forces will create condition sufficient for
cooperation that aims to maintain justice.

A Free-Market Argument and the Role of Word-of-Mouth

Market forces and self-regulation could actually justify a strong
“invisible hand” argument in defense of “fraudulent” advertising. It would
probably run roughly as follows: although puffery and exaggeration in
advertising can harm consumers, market forces can resolve this problem, and
legal measures are unnecessary.

In short, the free market makes honesty profitable. In a truly free,
laissez-faire economy, all sellers are exposed equally, without
protection, to the value judgments of consumers. In such a contest
the more rational—meaning the more explicitly consistent and
honest seller—will win; consumers will see with their own eyes and
minds the sharp contrast between the honest and dishonest. They
will see the dishonest sellers for what they are: promisors of false
value, fakers of reality. Consequently, they will give their business to
the more honest sellers—the ones who, to use a practitioner cliche,
“promise only what they can deliver” and “deliver what they
promise.” In this way, the free market moves sellers to ever higher
levels of honesty. (Kirkpatrick 2007, p. 73)
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If Karen gets apples that are not as good as she expected based on
Ethan’s promise, it will not happen twice if she has a grain of sense. In the
tuture she will either shop elsewhere or ask for a sample to taste. 1f she does
not make the slightest effort to protect herself, she is probably the sort of
person who does not really care about quality. This free-market argument is
also supported by Ludwig von Mises:

It is certainly possible for an advertiser to induce a man to try an
article which he would not have bought if he had known its qualities
beforehand. But as long as advertising is free to all competing firms,
the article which is better from the point of view of the consumers’
appetites will finally outstrip the less appropriate article, whatever
methods of advertising may be applied. The tricks and artifices of
advertising are available to the seller of the better product no less
than to the seller of the poorer product. But only the former enjoys
the advantage derived from the better quality of his product.

The effects of advertising of commodities are determined by the fact
that as a rule the buyer is in a position to form a correct opinion
about the usefulness of an article bought. The housewife who has
tried a particular brand of soap or canned food learns from
experience whether it is good for her to buy and consume that
product in the future too. Therefore advertising pays the advertiser
only if the examination of the first sample bought does not result in
the consumer’s refusal to buy more of it. It is agreed among
businessmen that it does not pay to advertise products other than
good ones. (Mises 1988, p. 318)

The solution to the problem of fraudulent promotion provided by a
free market is the mechanism of reputation. It is reputation that plays a
crucial role in ensuring positive word-of-mouth and repeat purchases. As
Walter Block suggests:

In any case, if the public is sufficiently enamored of “objective”
information on consumer products, it can avail itself of the services
of firms and organizations such as Consumer Reports, Good
Housekeeping, the Better Business Bureau, commercial testing
laboratories, and other private-enterprise certification agencies. The
free market is flexible. It can provide this kind of service too. (Block
2008, p. 67)

Reputation based on the quality of goods or services and honesty in
fulfilling contractual obligations creates goodwill. Reputation mechanisms
provide consumers with protection from indecent and dishonest
businessmen. Reputation is an asset that has a value of its own, and the
pursuit of reputation motivates continuous efforts to satisfy clients and
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remain reliable. Even if the lack of objective information becomes a problem,
the market will create demand for it.

Concern for reputation provides one of the most important incentives
for traders to honor a contract. As summarized in Bar-Isaac and Tadelis
(2008), seller reputation is defined by the information and beliefs that buyers
have about a sellet’s skills and behavior. Because such information and beliefs
influence a buyet’s purchasing choice, sellers have incentives to remain
honest and maintain a good reputation.

Reputation theories assume buyers share information via word-of-
mouth communication, so any seller’s defection will be immediately
observable to all potential buyers (Shapiro 1983). Word-of-mouth alone, even
without the aid of any legal recourse, can deter dishonest sellers. The
empirical literature gives multiple pieces of evidence of reputation incentives.
For example, a number of historical studies document the role industry
associations, law merchants, and other intermediaries have played in
gathering and disseminating information about trading history within a
community (Greif 1993, 1994; Greif, Milgrom, and Weingast 1994). Word-
of-mouth works as a market-driven institution that helps to facilitate trade by
incentivizing sellers to protect their reputation. Such a market incentive is
likely to work even more efficiently than the enforcement of laws against
fraudulent advertising.

Conclusion

Advertising is a form of communication that may (at least in some
cases) convey important information about the conditions of a proposed
contract. These conditions are expressed in particular words that may have
different meaning in different circumstances. Therefore, to determine
whether a particular example or “misinterpretation” is mere sophistry or a
type of fraud, the judicial system has to approach the issue on case-by-case
basis. The border between legal and illegal should be determined by
precedents and by expectations based on commonly accepted definitions of
terms—what people commonly understand by the words and other forms of
communication they use.
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