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Introduction

We shall examine and discuss the arguments anchreendations with regard to surrogate
motherhood of both the Warnock Report and the Braeport. We shall conclude that the law in
Britain regarding surrogate motherhood should bensidered. The issues need to be more deeply
and widely examined by legislators and policy-makéan they have been hitherto. In saying this, we
are strongly of the view that in the framing angbiementation of public policy, of crucial importanc

is not only what is done but also the reasons loelwimat is done. The war with Irag and the public
reaction to it illustrates this point well.

Britain was the first country in the world to hasfgecific legislation relating to surrogate mothextho
when, as what seemed like a panic measure in 198%5urrogacy Arrangements Act was passed. The
impetus for this legislation - although the legigla and Warnock's recommendations diverged to an
extent - came from the Warnock Report on HumaniliBation and Embryology (1984). [1,2]

Under this Act, although it is not a crime to beuarogate mother nor to be a commissioning parent
(whether or not money changes hands in the arraag@rcommercial’ surrogate agencies and the
‘commercial’ actions of surrogacy agents are pitgiblt was reiterated in section 36(1) of the
Human Fertilisation and Embryology Act (1990) thatsurrogate motherhood arrangement is
enforceable by or against any of the people maiking 1995, section 30 of the same Act came into
force, the effect being that married couples whaehmommissioned a 'surrogate mother' to carry a
child for them may apply for and be granted a palesrder. By virtue of this they will then be
regarded as the legal parents of the child providatione or both of them supplied the gametekeof t
embryo of the child. A further stipulation is thhe court must be satisfied that no money or
equivalent benefit, other than 'expenses reasoliradilyred' has been given or received by the
husband or wife pertaining to the arrangement sréeshorised by the court.

In June 1997, a small team was given the taskvidwéng for the U.K. Health Ministers some aspects
of the law and its implementation concerning suategnotherhood. This Review Team comprised:
Margaret Brazier, Alastair Campbell, and Profesasan Golombok. It was chaired by Professor
Brazier. With remarkable promptness, in October8l 88 report was published. [3]

The Warnock Report

In the Warnock Report, surrogate motherhood isudised very briefly, almost in passing. The issue is
addressed in only six pages (plus an expressidissént of two and a half pages) out of the eighty-
nine pages of the Report. Concerning surrogate enatiod, the Warnock Committee made two
majority recommendations.



One was that all surrogate motherhood agreemems$ enly commercial ones - should be illegal
contracts and therefore unenforceable in the colinsy made this recommendation - to put the
matter 'beyond any possible doubt in law' - evémoalgh they felt that surrogate motherhood
arrangements were probably not enforceable anyway.

The other was that the creation and operation ehegs (both 'profit making' and non- 'profit
making’) whose purposes include the recruitmemtarhen for surrogate pregnancy or making
arrangements for individuals or couples who wishtilise the services of a carrying mother showdd b
a criminal offence. [4] As can be noted, the prefem in the U.K. is in accord with the first bubtn
with the second recommendation.

The rationale given by Warnock for these recommgods is weak. It is as follows:

That people should treat others as a means todiveirends, however desirable the consequences,
must always be liable to moral objection. Suchttrest of one person by another becomes positively
exploitative when financial interests are involvids therefore with the commercial exploitatioih o
surrogacy that we have been primarily, but by namseexclusively concerned. [5]

There is an allusion to Kant here. According to K#ris morally wrong to treat people merely as
means to one's own ends. However, not even Kaniovgaly that it is always wrong to treat people as
means to our own ends: such actions can be rigbhgsas they are consistent with treating the
people concerned with the respect due to autonomoual agents. Surrogate motherhood can fulfil
this condition. Furthermore, it is not reasonablsay that all morally wrong actions should be made
crimes. Kant thought that, for instance, suicida leghly immoral action. Even if Kant were riglat s

to think, would it be wise to make suicide - awits before - a crime? Surely not.

One uses a dentist as a means to one's own endsowbgays a dentist for the very intimate services
of dental treatment. Unless the dentist is coebgetthe patient or the patient’s friends into pemrforg

the service or is not paid for it, there seemsamb reason for imagining that such a commercial
transaction is exploitative nor in any way morallybious. If contractual agreements between patients
and dentist were legally unenforceable and/or me@rcial dental agencies were illegal then one can
readily see that visits to dental surgeries mighiimre hazardous and worrying than they presently
are.

Lady Warnock does not make it at all clear whahéant by ‘exploitation' nor why she thinks that
surrogate motherhood, especially ‘commercial' gatemotherhood is exploitative. [6,7,8]
Furthermore, even if commercial surrogate mothedheere exploitative, a case would still have to be
made for saying that it should be illegal. Considi@rinstance, Marxists. They think that membédrs o
the proletariat are being exploited when they workhe bourgeoisie. However, they do not argue
that it should be a crime for the bourgeoisie t@key people or to advertise their services as
employers. Nor do they say that commercial employrnentracts should be legally unenforceable.
Perhaps the world would be a better place were thercapitalist employers and no surrogate mothers
(and perhaps it would not be). But public polidiese to be made concerning present conditions,
rather than for the manner in which they might bevould be, if the best came to the best.

In the U.K., exploitation is not in itself a cringihoffence. And to our knowledge, exploitation &t a
criminal offence anywhere in the world. If Lady Wack believes that commercial surrogate
motherhood should be criminal because it is exglio®, why does she not argue that exploitation
should be a crime? If it is not appropriate to mekploitation a crime, then it is not at all cledry it
should be appropriate to make commercial surrogatderhood a crime on the grounds of its
supposed exploitativeness.

In a sketchy, hit-or-miss sort of a way, the WatnBeport very briefly outlines, with no critical
evaluation at all, some 'arguments against surgogac some ‘arguments for surrogacy'. This
exercise is beside the point. One might as welbpgiments for and against, say, the consumption of



alcohol or the committing of adultery. Should sagchivities be illegal? That is another matter.
Whether it is wise to be or to use the services sfirrogate mother is not what is at issue. Ond nee
not put forward a convincing case for adultery fooralcohol consumption in order to justify the
legality of the practices. They should be legaksaland until a good case can be given for making
them illegal. Similarly, surrogate motherhood, irdihg commercial surrogate motherhood should be
legal unless a case can be established for maikiltegal. There is no onus on those who think it
should not be illegal to establish a case for nubkaaving it.

"The moral and social objections to surrogacy haséghed heavily with usso it is said in the
Warnock Report. [9] What is not clear is why thggested moral objections weighed so heavily nor
that they should have done. In seeming to givé,\asre, the pros and cons of surrogate motherhood,
it might seem that the Warnock Report is even-hdniglés treatment on the topic. In our view thgs i
not so. For instance, it is said that:

‘There are strongly held objections to the concéguorogacy, and it seems from the evidence
submitted to us that the weight of public opiniadgainst the practice. The objections turn esanti
on the view that to introduce a third party int@tprocess of procreation which should be confimed t
the loving partnership between two people, is aackton the value of the marital relationshid0]

How could this objection, even if one acceptedupport the contention that surrogate motherhood
agreements should be illegal, legally unenforceebigracts and that commercial surrogate
motherhood agencies should be illegal? In any cagesveryone accepts this view of the marital
relationship as the only appropriate one for treecpation and rearing of children. Warnock was, in
the early 1980s, probably wrong in her estimatds agat public opinion regarding surrogate
motherhood and regarding marriage was. Public opihas changed since then and not in the
direction of considering marriage as a uniquehofaed position in which to procreate and rear
children.

Furthermore, to regard surrogate motherhood aatt@ck' on marriage is bizarre. 'Surrogate' is a
synonym for 'substitute' and, by convention thedvsurrogate' rather than the more usual word,
'substitute’, is used in this context. The ternmogglrequires clarification. There are two sortsof
called 'surrogate motherhood": genetic and gestltiin the former one, the male member of the
commissioning couple impregnates - usugldyartificial insemination - the surrogate mother wo
the genetic mother of the child. In the latter dhe,male member of the couple fertilis@syitro, an

egg from the female partner. The fertilised egglased, for development and delivery, into the womb
of the surrogate mother, who is not geneticallgtesd to the child. She is not a substitute for &ep
she is someone who performs for the mother thecgerwhich function the mother cannot perform
for herself - of carrying her baby (i.e. the balbyhe genetic mother) to term. The service is a
substitute for the function: one women is not assitite for the other. In the former case - that of
genetic surrogate motherhood - the so-called sateogother is the mother of the child (both
biologically and legally) and the female partnetite commissioning couple is the one who, strictly
speaking, becomes the surrogate - i.e. substitutgther. While she is not and never can become the
biological mother of the child, she can becoméeigsl mother and be its social mother.

But suppose that a husband and wife want to hastgld of their own’ but that the woman, although
fertile, has a damaged womb. Suppose that thegedoat they want to use the services of a
gestational, carrying, so-called 'surrogate-motlserppose too that they are happy to pay money to a
surrogate motherhood agency in order to make aep &entact with someone who they consider
appropriate for the performance of the particuawise. Perhaps they have no friends or relatives t
whom they would want to be indebted for the perfamoe of such a service for them, although they
might have an abundance of relatives and friemdthdse circumstances, there is no obvious reason
why one should say that 'surrogatemotherhood' ettack on the marriage in this illustrative exaenpl
(nor an attack on any one else's marriage). Ifrangt it seems supportive of, rather than antagionis
to, the relationship of the commissioning coupleuYnight say that, for instance, adultery is aackit
on marriage in general or in particular. Howevkis ts not akin to adultery.



Furthermore, that adultery should be illegal beeadtuis an attack on marriage is not a view that is
sufficiently widely held in contemporary Britain tequire it to be seriously addressed, although it
very firmly held by some.

Even with genetic surrogate motherhood, it is fanf clear that it is likely to undermine marriage i
general or in particular. Given the prevalent hdglorce rate, it is strange even to talk about such
consideration as this. Of course, having a chilth@se circumstances might drive a couple apart but
getting married, with or without children, and hayichildren, with or without marriage, can drive
some couples apart: this hardly seem like an argtagainst the legality of marriage nor the legalit
of having children.

The Warnock Report itself also sayss for intrusion into the marriage relationshipjs argued that
those who feel strongly about this need not seetk saatment, but they should not seek to prevent
others from having access to[it1] This seems to us to be a sound point andadrieh itself answers
the suggested fulcrum of objections to surrogatéherbood.

The arguments for and against legislation concgrainrogate motherhood are not, in the Warnock
Report, rigorously, rationally, impartially and jaibusly put forward. For instance, as an objectmn
surrogate motherhood it is said: 'Furthermores felt that a surrogacy agreement is degradinheo t
child who is to be the outcome of it since, formtctical purpose, the child will have been bought
money'. [12] This is all that is said about thisnptothere is no attempt to develop or to evaluiate
critically. The point, as it stands, seems to usd@ facile one. It can hardly be better for ang pot

to be born at all than to be degraded. 'For atitpral purposes’, the child will have been born whe
otherwise it would not have been. Is not that theeial point? Furthermore, as we shall argue more
fully later, commercial surrogate motherhood is thet purchase of children: it is, if it is the aadtu
purchase of anything at all, the purchase of somg#ise such as the services of the carrying mothe
To say that 'for all practical purposes', thishis purchase of children is like saying that rapéoisall
practical purposes, the same as seduction ortewedirey is, for all practical purposes, the same as
receiving something as a gift. Often, even whercaues are, in some respects, similar, what matters
hugely is how the similar outcomes have dissimmitaans of bringing them about.

The arguments given in the Warnock Report agaimsbgate motherhood amount, in essence, to the
claim that it is felt to be ethically unacceptallibere are various problems with this positiorLdtly
Warnock and others feel that surrogate motherheethically unacceptable then the solution for
them is obvious. They need not indulge in it. Bilmeo people feel differently about it. And it istno
clear that their actions should be constrainechbyf¢elings - and the 'values' - of Lady Warnoat an
others. The reasons given and mentioned by Warimoaupposing that surrogate motherhood is
ethically unacceptable are not good ones. Furtherno say that something is 'ethically unacceptabl
is not to say that it should be illegal. Adultendahe over-enthusiastic consumption of alcohal, fo
instance, can be ethically unacceptable. It doesofow that it would be wise to make these
activities nor the actions of professionals anarthvho facilitate them criminal offences. Why
should surrogate motherhood and commercial sureagatherhood agencies be illegal? Why should
surrogate motherhood contracts, including ‘comraéranes, not be legal? These are the questions
that are not adequately addressed by the Warnop@r¢13,14,15,16,17]

The Warnock Report: Expression of Dissent

There is a minority view also given - by Wendy Grg®ss and David Davies - as an 'Expression of
Dissent' from the Warnock Report. The recommendatad the minority are more reasonable or,
rather, less unreasonable than the majority oneweMer, they are still unjustified in their
restrictiveness, whether or not their restrictivenmight, on some grounds or other, be justifiable.

Greengross and Davies are not against the possgakenforceability of surrogate motherhood
agreements. They writ#f our proposals are accepted, we believe thatduld be inappropriate for



steps to be taken to provide that all surrogacyeagnents are illegal contracts.... For the time bein
the Courts should be free to consider individualesaon their own merits if they so choog] The
current UK law is not in accord with this.

Partially at least, with another of their recommatiwhs, the current law in the UK is in accordnno
commercial' agencies are not illegal. GreengrodsCmvies recommended that, under licence (from
what has since emerged as the Human Embryolog¥ertitisation Authority) and with suitable
regulations, surrogate motherhood agencies of sameakin to traditional adoption and fostering
agencies might be legally permissible. This arramg#, they say, should be permissible provided
that:'there was no commercial motivalthough they were prepared to accept that gateomothers
might be paid for their services. They s&@n the other hand anyone (including a medical
practitioner) who made surrogacy arrangements faoaple and who was not licensed to do so
would be committing an offence, regardless of wdretiey were acting for profit[18]

To a large extent, the minority agreed with thearigj recommendation concerning ‘commercial’
surrogate motherhood agencies but disagreed, éatant, with the majority's rationale for it.
Greengross and Davies writ®Vé go along entirely with our colleagues in ouragigroval of
surrogacy for convenience. We also agree that timeiral law should be brought in to prevent the
operation of profit making agencies in this fiedthough our reasons for this are somewhat differen
from those of our colleagues. In our view the qoesif exploitation of the surrogate mother, or the
treating of her as a means to other people's eisdmt as clear cut a moral issue as our colleagues
assert. On the other hand we hold firmly that tegy\difficult personal, legal and social issuessed
by surrogacy lie close to those raised by adoptind fostering and hence there should be no place
for commercial operations just as there is no plearecommercial adoption agencie$19]

This does not actually indicate what their reasofoii prohibiting certain types of agencies, onhyatv

it is identical to. It would have been interestih@Greengross and Davies stated the reason for
believing that 'there is no place for commercial@ohg agencies' since their reason might have been
poor one and/or it might have been a reason whithat apply to surrogate motherhood agencies.
That it is wise to make the operations of comméstiarogate motherhood agencies illegal has been
established by the minority members no more thaastbeen by the majority members on the
Warnock Committee.

The discussion of surrogate motherhood in the WakrReport is disappointing and unconvincing.
According to McHaleet at

‘Commentators are virtually unanimous that the VédainCommittee's recommendations on surrogacy
represent the weakest stage of the report, sireedhclusions appear to have been based on public
opposition to the practice rather than any consatkphilosophical position[20] Further, as Freeman
notes, Warnock's recommendation concerning suragatherhood are very paternalistic and this
paternalism is at variance with the tone of theptkecommendations of the Warnock Report in
relation, say, to .V.F. and embryo donation, wheeevirtues of autonomy and self-determination are
upheld. [21, 22]

The Brazier Report

With good reason, it is said in the Brazier Reploat: 'the incomplete implementation of the
recommendations of either the majority or the miyaf the Warnock Committee created a policy
vacuum within which surrogacy has developed inghhaard fashion'. [23] An important part of the
background to the setting up of the Review Teandéedy Brazier was concern that commissioning
couples were - without prior authorisation by tlerts - paying carrying mothers more than
'reasonable expenses'. In other words, rathertbizng consequently denied parental orders,
commissioning parents were having the paymentoaatd retrospectively and being granted the
orders.



The terms of references of Brazier's Review Teamevggite narrow. They were:

‘to consider whether payments, including expensesjrrogate mothers should continue to be
allowed, and if so on what basis;

to examine whether there is a case for the leg@siadf surrogacy arrangements through a recognised
body or bodies; and if so to advise on the scopbageration of such arrangements;

in the light of the above to advise whether chargeseeded to the Surrogacy Arrangements Act
1985 and/or section 30 of the Human Fertilisatiord&mbryology Act 199024]

It was specified that it was not the role of thanteto consider surrogate motherhood in the round.
Tessa Jowell, the Minister for Public Health attiihee said:

‘We have specifically asked the review team toidenshe issue within the context that surrogacy
should not be commercialised and that any womanheisca baby as part of a surrogacy
arrangement should not be compelled to give itf gé changes her mind. We also want to know
whether there is, realistically, any practical wiaywhich surrogacy arrangements could or should be
regulated and if so how[24]

The Recommendations of the Brazier Report

The Review Team considered that its recommendatwens more similar to the minority rather than
the majority view of the Warnock Report concernsagrogate motherhood. Like the minority, Brazier
and her team wanted to regulate and control sugogatherhood rather than to ban and/or prevent it
completely. The Review Team recommended that palrerders should not be granted to couples
who paid more than actual expenses directly rgjdtirthe pregnancy. In addition they recommended
that what constitutes actual expenses should leedelby a new Surrogacy Act and that parental
orders should be obtainable only in the High Court.

Furthermore, the Brazier report recommended timateuthe new proposed Act, surrogate

motherhood agencies should legally be requirectaebistered by the Department of Health. And, as
is presently the case, only agencies that fundiom non-profit making basis' should be legally
permitted to operate. To operate a surrogate nmuodoeragency that was not registered would become
a crime. Moreover, it would not be a criminal offerto be a surrogate mother nor to use one, whether
or not payments above that of expenses were exetlang

The Brazier report also recommends that a Codeaditiee should be drafted. This would, in terms of
the proposed Surrogacy Act, be legally binding wmagate motherhood agencies although it would
not be binding on the surrogate mothers and conmnisg) couples. The Team clearly envisaged that
it would be part of the Code of Practice that cossiaining couples do not pay more than (statutorily
defined) actual expenses. If they did they shdualterms of the recommendations, be prevented from
becoming the legal parents of the children beirgjaged. These children - let us not forget - migght
the biological children of the over-spending cosplehis is obviously a very tough-minded approach.
If the proposed legislation were ever passed, ifldvbe most interesting to see how courts would dea
with it, given their 'soft’ approach to currentregiate motherhood legislation and given what s¢ems
us to be a softening, rather than a hardeningjlipopinion towards surrogate motherhood.

Finally, the Review Team recommended for considamahe view that the Surrogacy Arrangements
Act 1985 and section 30 of the Human Fertilisahod Embryology Act 1990 should be repealed and
replaced with a new act. The proposed Surrogacywéaid include:

‘(i) the continuation of the current provisions®éction 1A of the 1985 Act relating to the non-
enforceability of the surrogacy contract;



(i) the continuation of current provisions proHiinig commercial agencies from assisting in the
creation of surrogacy arrangements and related fgiowns prohibiting advertisements in relation to
surrogacy arrangements;

(iif) new statutory provisions defining and limigihawful payments to surrogate mothers;

(iv) provision for the promulgation by the UK Depaents of Health of a Code of Practice governing
surrogacy arrangements generally;

(v) provision for the registration of non profit-kiag agencies by the Departments of Health and that
such agencies should be required to comply witlDiiagartments' Code of Practice on surrogacy
arrangements.

(vi) provision to prohibit the operation of unretgised agencies;

(vii) new provisions for the granting of a parentatier to commissioning couples .... The revised
order should provide the applicants for a parergeder to establish compliance with the Surrogacy
Act and the Code of Practice; and that they havap@ed with the statutory limitation on payments.’
[25]

Rationale for Recommendations

The report says of the Code of Practice tiashould seek to ensure that the interests afogiates

and commissioning couples are adequately protestelthat all parties to an arrangement are clear
about their expectations of each othf26] However, it would not be legally binding ordimiduals:

for them it would be merely an advisory code. Sgate motherhood arrangements would remain
legally unenforceable. Obviously, it is desiraltlattthe interest of surrogate mothers and
commissioning parents are protected and it is irepprtant that all parties to the agreement ararcle
about their reasonable expectations of each dttwmwvever, it is far from obvious that these intesest
would be appropriately served by the implementatibBrazier's recommendations. In the absence of
the legal enforceability of surrogate motherhoondti@ets, it is not clear what are the reasonable
expectations that one party can have of another.

It was also indicated by the committee membersttiet proposed Code of Practice: '... should
confirm that the welfare of the child to be borngnhbe the paramount concern of all those involwed i
any surrogacy arrangement'. [26] This is a curgars of claim to make. Why should the interests of
any particular category of people be paramount2cBjly, legislation should be framed in terms of
balancing the interests and claims of differentgbeand of different categories of people and of
similar categories of people in different sortcioEumstances. For example, in deciding whether or
not to join the Euro-zone, one would surely not$ey the interests of children should be paramount
Even in legal decisions concerning divorce, theceoms of any children to the marriage are not
‘paramount’ and nor should they be. Children, adlerare not children for long but their intergsts
like themselves, outlive their childhood. What aine interests of a person - who was, obviously,
once a child and perhaps, even, a child of a sateogother who would want to be or to use a
surrogate mother? It is not clear that the intereésuch a person would be served by the
implementation of the recommendations. Furthermaren if one did want to promote the welfare of
particular children - whether or not one belieVieat their welfare was paramount - it is not cléuat t
one would adopt the recommendations on the Br&aport. For instance, suppose that a
commissioning couple are denied a parental ordér negard to a particular child (whose biological
parents the couple might be) because the coupdetipaichild's carrying mother more than reasonable
expenses. Such a denial cannot be said to be intdrests of the child concerned. The child is
deprived thereby of the legal recognition thatdriier natural mother and father are his or heharot
and father. How such a draconian, punitive measamebe shown to further the welfare of anyone at
all is far from clear. Consider, in addition, tiégrests of those who might have been born weret it
for the restrictions on surrogate motherhood ofsitie advocated by Brazier and her colleagues.



Harris has recently noted an anomaly in the Braagort in which it is indicated simultaneouslyttha
both the 'welfare of the child' is paramount arat tegulations should exist in which various ctalar
who might otherwise have been born as a resulbwingercial surrogate motherhood will not be born.
Something seems to have gone wrong here. As Hadiisates:

‘To give the "highest priority ... to the welfarétbe child to be born" is always to let that chddme
into existence, unless existence overall will teraden rather than a benefit. Wherever that child's
life, despite predictable suboptimalities, will throughly worth living, then it cannot be thatldhs
interest which justify any decisions or regulatiavisich would deny it opportunities for existence’
[27]

Harris, it seems, is correct. We have written elsw, in connection with commercial surrogate
motherhood:

‘After all, it is surely better to be born with daalignity violated than not to be born at allthe only
way that a particular person could be born is thgbubecoming an object of barter then no obvious
favour is being done to that person by failing low him to become an object of bartei28]

In the report, Brazier and her colleagues disdussituation where, because of legal disallowneent,
surrogate motherhood arrangement that would h&en tplace does not do so and, consequently,
someone who might have been born is not born. Stagg that'... there is no child who suffers the
loss or to whom we or the parents have moral oliliga' [29] This is a dubious claim to make. We
would say that the person whose body might have baried by the surrogate mother can be the
bearer of rights and the object of obligations,, [BD, 32] Brazier and her colleagues come to their
particular anomalous position by way of the assimmptsince explicitly iterated by Campbell in
defence of the report - that only people who haadids which are currently alive have moral rights
and/or are due moral consideration from those whbaVe such live bodies. [33] The view is
debatable: it is not self-evidently correct. lasserted rather than argued for by Braetal It is
presented in the report as if it were a discovamgnfthe deliberations of its members when it is
nothing of the sort.

According to the Brazier repofPayments to surrogate mothers should cover ontyige expenses
associated with the pregnancy.... Additional payiehould be prohibited in order to prevent
surrogacy arrangements being entered into for fmahbenefit...' [34] What, one might wonder, is
wrong with financially benefiting from being a sogate mother (whether or not one became a
surrogate mother in order solely to benefit finaltg)? The quintessence of the case of the Review
Team in support of its recommendations is as fdtoWve find that payments to surrogate mothers,
other than in recompense for genuine expensesrige/é¢o the following concerns. (1) Payments
create a danger that women will give less thandrekbfully informed consent to act as a surroge.
Payments risk the commodification of the child éolorn (3) Payments contravene the social norms
of our society that, just as bodily parts cannosdid, nor can such intimate services’. [23]

There are two general problems with this suggestiahnale. [35] First of all, even were the three
suggested reasons to be accepted as justifieddgairconcern, it is far from clear that they suppo
the particular policy recommendations which thezZiRkmacommittee make. Secondly, the suggested
reasons for concern are not powerful ones. [36833%340]

The Relevance of the Brazier Report’'s Arguments

It is said in their suggested rationale that thig@n objection to the surrogate mothers benefiting
financially from undertaking a pregnancy. Howevbeir recommendations do not directly relate to
this. Their recommendations would make it moreiditt for a commissioning couple to become the
legal parents of the relevant children if theytaunghful in and towards the courts. Were their
recommendations to be accepted, surrogate motbeld still benefit financially from carrying the
child. Their recommendations would not criminalise, necessarily, otherwise prevent the
occurrence of paid surrogate motherhood. EvereiBttazier recommendations were put into effect,




surrogate mothers no less than at present could déimancial motive for being a surrogate mother
and commissioning couples could still have a mdiiwvgaying them. The effect of the
recommendations would be to give them a motivadyiog about how much had been paid if more
had been paid than authorised expenses. This vapiskel if the commissioning parents wanted a
parental order and the carrying mother wanted tltebe granted one. A surrogate mother might have
a motive for lying by saying that more than expsrisgd been paid should she change her mind and
want to keep the baby.

Although the recommendations of Brazier and hdeaglues generally relate to the activities of
surrogate motherhood agencies, their suggesteshadti does not mesh with their recommendations.
Whether agents and agencies should be allowed&iveepayments for and/or make a profit from the
entrepreneurial business of liaising between cosimigng couples and surrogate mothers is one
thing and whether surrogate mothers should befirgdihcially is quite another one.

The Soundness of Brazier's Arguments

Furthermore, that there is an objection, to theogiate mothers benefiting financially from the
provision of their services is not established bgAier and her colleagues. Their arguments do not
develop those of the Warnock Report: they are laoge extent, a repetition of them. There is, for
instance, the familiar claim that payment for sgai@ motherhood is against the 'values' of thei@raz
team and of a majority of the public. Particularlya society of different ‘cultures' and 'values',
(although, perhaps all societies are such) this tfiplea should be rejected. One cares not what
Brazier's or Warnock's or any one else's 'valuestethis context: one wants to hear what their
arguments are. After all, beliefs, practices aritbas are not reasonable, good, correct or truauss
Brazier or some one else happens to 'value' thetimen, if beliefs, practices and actions are true,
reasonable and/or virtuous, then one should valemm thighly whether one does or not. If such beliefs
practices and actions are not in accord with dnafges’, then one should try to ignore or chahgsd
'values'. [41]

Similarly, what public opinion happens to be is tiw only relevant issue: one often looks to the la
to protect people from what public opinion happenke, on some issues. [42]

The apposite question is not: what is public opirdabthe moment? If it were, there are better vedys
finding out than setting up commissions and teakesthose of Warnock and of Brazier. In so far as
‘public opinion' is relevant, the appropriate gioests: What would public opinion be if its members
were all able to take the required time and etimptonder and weigh up all the possibly pertinent
considerations rationally and impartially? If theakifock Commission and the Brazier Review Team
were not trying to answer a question such astties) it is difficult to see what the manifest fuoat

of such commissions and teams is.

The curious claim about the risks associated vghare of financial gain melts into the familiar
argument that commercial surrogate motherhood isaw be, exploitative. In essence, this is the
claim on the part of Brazier and her team that #reyw better than some potential commercial
surrogate mothers what their best interests arevduadi risks are acceptable to them. [8] Even if one
agreed that women may sometimes act unwisely wimndecide to be commercial surrogate
mothers, one might want to resist the paternalistjmulse to intrude on the decision.

Brazieret alsay:

‘... it is a fundamental belief in our society tlehildren should not be viewed as commaodities to be
bought and sold .... Although a theoretical distiocican be made between payment for purchase of a
child and payment for a potentially risky, time-saming and uncomfortable service, in practice it is
difficult to separate the two, and it remains tlese that payment other than for genuine expenses
constitutes a financial benefit for the surrogatether’. [43]



Whether or not it is a fundamental belief of oucisty or, rather, of many of the members of our
society, it is true that babies should not be - @anthot rationally be - regarded as commodities.
Babies cannot and should not be bought and soldvidd suggest that to distinguish between the
intelligible notion of paying a woman for her se®$ and the unintelligible notion of paying someone
for a baby is not a difficult intellectual exerci$@5] However, the issue does not necessarilytpivo
around this distinction. In a commercial surrogatgherhood transaction, what is actually bought and
sold? Perhaps nothing is bought and sold. At ting le@st, one can assert unequivocally that babies
are not bought and sold. There is often quite femihce between what people think they have bought
and what they have actually bought. There is afgte a difference between what people think they
are selling and what they are actually sellingaddition, there can be differences between what
people buy and sell and what other people thinkarshy that they have bought and sold. It is not
always the case that: 'What you have got is whathave bought'. If, for instance, you pay a ransom
to a kidnapper for the return of your child, yow&aot thereby bought your child from the kidnapper
What, if anything, have yolbough® We would suggest: nothing at all. You have eéféctve would

say, but not bought, the child's freedom. Ofterthabsence of specific contracts and court
decisions, it cannot be said what, if anythingualty has been bought or sold. For example, someone
in a pub in Britain might offer you a slave foresalf you gave the person money and you were given
another person in return, then you would not theretve become the owner of a slave: you would not
have bought a slave nor even the services of omamuld be a misrepresentation of the situation to
say that you had done so, even that you had iliedahe so. [44,45,46]

That which can be bought and sold must be, in ssBnee or other, property. Not everything actually
is property. [47] Not everything can be bought aoldl. Babies are not property and neither is
parenthood. Babies cannot be bought or sold antbdareian parenthood. Consider, for instance,
houses. Houses, as property, can be bought andi$mdwner of a house has a particular cluster of
rights and duties relative to that house. If somedouys the house from him or her, then there wilab
flow of money from the buyer to the seller and eesponding transfer of the cluster of rights and
duties from the initial owner to the new owner. fady is a complex matter and it can take various
forms. However, one might say that the buying asilihg of commodities in general shows a similar
pattern to house purchase. It is the transfergbitsiand duties relative to them rather than thesiphl
transfer of the commodities themselves that cansstbuying and selling. One can, obviously, buy
commodities that one fails to receive and recdiuags that one has not bought. Notice too that
ownership can be transferred in ways other thabuyyng and selling: for instance, property can be
transferred as a gift or it can be forfeited byne f Services as well as 'tangible things' candugbt

and sold (or transferred as gifts). Concerningatinging and selling of houses, one might well pay
other people for services that they provide inftuditation of the transaction - lawyers, estagerats
and so forth. (Lawyers and estate agents mightenthieir fees.) However, there is a distinction
between payment to them for the services they geoaind payment for the purchase of houses.
Suppose that you give us, McLachlan and Swalesggnand, in return, we hand over to you a baby.
This situation is quite unlike the buying and sgjl{or the giving as a gift) of property. No clusbé
legal rights and duties pertaining to the babw$sa consequence of our supposed transaction,
transferred from us to you. You might have possessf, but you do not have ownership of, the baby.
Babies are not commodities: they cannot be bougghsald (nor given away) as commaodities. Babies
are not property. Similarly parenthood is not pass#able (nor transferable by gift): it is, like Htate

of being married, a particular conferred legalusait is not a form of property. Parents do nohow
their babies although they might own - and be tdbkell - some things pertaining to them such as
privately taken photographs of them.

Even if babies were commaodities, it does not foltbat they legally could be and actually would be
treated in the same manner that, for instancejrimate commodities may be and are treated. To say
that one owns something most certainly does nolyitigat one can do with it what one wants.
Ownership can involve severe duties and can caittyitysometimes, rights only of a very restrietiv
sort. Cats and lumps of coal can be commoditietodss not follow that the owners of cats and lumps
of coal are allowed to do with them what they waat, that they actually do treat cats and lumps of



coal the same way in all respects. It is not negdgavrong to treat babies, in some respectshén t
same way that one treats commodities. It all depemdhe manner and the respects. [35]

The Comprehensiveness of Braziest al's arguments:

Feminism and Human Rights

The Brazier report, like the Warnock one beforésinot sufficiently comprehensive, in its discossi

of surrogate motherhood: many of the relevant aspumare not discussed. For instance, arguments
pertaining to feminism and to human rights are eegd.

According to Anderson, there is a strong feminéstecfor prohibiting commercial surrogate
agreements and agencies. [48] She says that: "@tnkeact pregnancy brings financial rewards to a
few women, it reinforces gendered relations of uaditly and stereotypes that undermine the status of
women in general'. [49] She alsoindicates that :

‘Critics of contract pregnancy argue that it reinées negative stereotypes of women that prevent
them gaining equality with men. It reinforces tlemdered division of labor that keeps women
subordinate to men by confining them to domestikwbalso supports the sexist view of women as
primarily valuable for providing shelter for the igetic offspring of men[50]

Tong also speaks powerfully from a feminist positimainst surrogate motherhood, especially
commercial surrogate motherhood although she maké=ar that there is also a good feminist case in
support of surrogate motherhood including commeésspects. [51]

Which of the feminist arguments are good ones dnmidiware weak? Which feminist arguments
should be accepted and why should they be? ThedBrideport, like the Warnock one before it, does
not say. This is a weakness. We do not necessatigpt Anderson's arguments but in what is
supposed to be a review of the law and public palancerning surrogate motherhood, they should
be, in our view, considered. If they are dismisagdeasons for supporting legislation then the
dismissal, and its causes, should be indicatedr@sons behind what is done as well as the dacisio
itself are important.

The Brazier Report is also lacking in comprehens®gs in its failure to consider surrogate
motherhood in relation to debates about (so-caled)an rights. We are not very comfortable with
the notion of a 'human right' to procreate. Iragher, our view that whether or not people havght'
or even a 'human right' to procreate - there tsang case for allowing them to do so. There imeve
often a case for helping them to do so unless e @articularly powerful contrary arguments. One
does not require a human right to X in order faoibe wise to allow the doing of X to be legal.
Nonetheless, the arguments about surrogate mottebdrad human rights need to be addressed and
weighed in any comprehensive analysis of the issaaserning surrogate motherhood.
[52,53,54,55,56]

Harris says:

‘The Brazier Report and the HFE Act, violate, ocaenmend violations, not only of our shared
morality, which attaches great importance to chaicenatters of procreation, but of the right to fal
a family, a right or liberty protected by Articlé bf the Universal Declaration of Human Rights and
article 12 of the European Convention on Human ®ig27]

Whether or not this criticism is justified, thaetBrazier Report is open to it is noteworthy.

Conclusion
We have not resolved the debate about what theutalapublic policy should be regarding surrogate
motherhood nor have we tried to do so. We have ghiewy shown that the present situation requires to



be reconsidered and that the argumentation of tagi@& report, no less than that of the Warnock
report, is poor. The debate within these documientin both cases - unsatisfactory, insufficiently
comprehensive, lacking in rigour and lacking indo@le. The argumentation that is presented in these
reports does not resolve the issues: neither #ept legal position nor a suggested alternative is
sustained by it. The law and public policy concegrsurrogate motherhood require a more radical re-
appraisal than Brazier and her colleagues wereds#u to give. Their terms of reference were too
narrow. They were, as we have shown, asked to@@nie matter... within the context that
surrogacy should not be commercialised and thataoman who has a baby as part of a surrogacy
arrangement should not be compelled to give itf ghé changes her mind:his very context should

be examined.

The questions of what ‘commercialisation’ means @inghether it is wise to retain ‘commercial’,
surrogate motherhood arrangements and the opecdtmymmercial surrogate motherhood agencies
as criminal offences are worthy of a thorough rprajsal.

Similarly, if it is demonstrable that a surrogatether who changes her mind should never be
compelled to part with a baby, it would be usedube reminded of the demonstration. After all, we
compel baby sitters and foster parents to surrectdkeiren - no matter how emotionally attached to
them they might be - to people who are sometimesnome biologically related to the children
concerned than they are. In the case of gestatiumadgate motherhood, the baby is genetically the
child of the commissioning couple: the surrogatéh@apis not genetically related to the child. Eifen
surrogate mothers should not normally be legalipgelled to surrender their babies one would want
to think about the issues, especially if they aegeresult of gametes from the commissioning parents
One would want to be made aware of the relevaninaegits and considerations before stating with
justified confidence that surrogate mothers shoelder be compelled to surrender a carried child.
Furthermore, even if a surrogate mother shouldaatompelled to give up her baby if she changes
her mind about a surrogacy arrangement, she shaajthe be compelled to return the money that she
has already received on the understanding thatvehtl relinquish the child. Whether surrogate
motherhood should be 'commercialised' and whethraneercial agreements should be legal are
distinct questions from whether or not a surrogad¢her should be compelled to give up the baby if
she changes her mind. In this respect, the UK Minisf Health's attitude towards babies in dispute
evokes an image of an ostrich rather than of arSaho
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