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Abstract

Islamic legal maxims (gawa ‘id fighiyyah) provide necessary basis for
extracting legal injunctions on the unprecedented cases (figh al-nawazil)
and make it possible for the jurists to forego the need of memorizing
copious figh treatises. In light of this fact, this article attempts to design a
framework for harm elimination, utilizing the related legal maxims, which
will be arguably of great use in developing an outlook that enables a person
to tackle the many challenges he or she finds in the course of removal of
harm. After explaining the concept and definition of Islamic legal maxims
in general, this research surveys in detail the universal legal maxim “harm
must be eliminated”, covering its role and significance in the theories of
figh and its scope and application in contemporary issues. Employing
descriptive, analytical and critical methods, this study categorizes the legal
maxims related to the harm elimination into three: (1) maxims related to
prevention of harm before its occurrence, (2) maxims related to elimination
of harm after it has taken place and (3) maxims related to minimization of
harm if complete removal is impractical. Likewise, this research analyses
the sub-maxims of harm elimination, discussing their legal bases, various
purposes for which they operate, related wsali principles and legal
examples, providing at the end a flowchart that represents a sequence of
five steps useful in the course of removal of harm.
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Introduction

The legal maxims, containing principles and the precepts of Islamic law,
including its higher objectives, are meant, among others, to give the
necessary scope for jurists to handle ethical issues, to fulfill the magasid al-
SharT ‘ah (higher objectives of the Shari ‘ah)' and most importantly, to
revive the exercise of jjtzhad (independent legal reasoning) in the modern
era.” As al-Qarafi (d. 1285) pointed out, the science of legal maxims is the
essential genre of Islamic legal theory given it demonstrates a jurist’s
competence and showcases the splendour of figh; but above all, it enables a
jurist to comprehend the variety and methods of legal interpretation.’ By
employing the methods of intensive and extensive induction of the
particular cases of various figh chapters, the jurists frame the legal maxims
in the form of inclusive tactics and universal values that are crucial in
rationalizing the stand of Islamic law on any given scenario.’

Similarly, the legal maxims help to rearrange, restructure and systematize
scattered legal cases of figh literature under various legal themes, which
has proven to be indispensable in the codification of Islamic law.” When
legal maxims are used to pass legal judgements on ethico-legal issues, they
reflect ethical values ingrained in the legislative system of Islam.°
Furthermore, these axioms are fashioned in succinct wordings and concise
themes which unveil the overall predispositions and preferences of the
Sharf ‘ah when in engagement with events and exigencies. They also
manifest various aspects of interpersonal relationships, such as the
relationship with the self, fellow human beings, other creatures and most
importantly with the Creator. Considering that the ultimate goal of the
Shart ah is to obtain the benefits and ward off injuries, the legal maxims
are meant to facilitate such processes.’

Apparently, jurists give great importance to the legal maxim of elimination
of harm and consider it as one of the five universal maxims.® In the view of
some scholars it encompasses half of figh (Islamic jurisprudence) because
all of the rulings it has provided are either for beneficence and non-
maleficence.’ Therefore, an analysis of the various aspects of this maxim
aids in the creation of constructive policies that deal with many issues and
prevent the different kinds of harms which people face in their daily life.
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In figh, all injurious acts are considered as wrongful acts. One is not
restricted in the enjoyment of his/her property as long as it does not harm
others. If it poses harm to others, the benefit gained from using it is
measured against the harm it inflicts upon others and a decision is taken
based on whether the benefit outstrips the harm or vice-versa. If it is
determined that the harm it inflicts upon others is greater, the person can be
barred from using it, even if it is his own property.

In addition, literature has been procured related to the legal maxims. A
majority of them are in the Arabic language. Many of them deal primarily
with the importance of the legal maxims in Islamic jurisprudence and their
authenticity based on textual evidence. The Islamic jurists have written
widely about legal maxims, ranging from the scholars of the 4th century
(AH) to the contemporary jurists. A limitation of these, however, is an
insufficiency in describing the methods of applying the legal maxims to
specific figh cases. The scholars of all the four schools have contributed
hugely to the vast amount of literature on legal maxims, however the
Hanafis became more influential and involved in the area, followed by the
Shati‘'s."

One important work of literature on Islamic legal maxims in the 19"
century is Majallat al-Ahkam al- Adliyyah. In the modern times, the works
of Muhammad Al-Riki’s Nazariyyat al-Taq id al-Fighi wa Atharuha fi
Ikhtilaf  al-Fugaha”' — All  al-Nadwi’s al-Qawaid  al-Fighiyyah:
Marfhiimuha, Nash’atuha, Tatawwuruha, Dirasat Mu’allafatiha, Adillatuha,
Muhimmatuha, Tatbigatuhd,? Yaqib al-Bahusayn’s al-Qawaid al-
Fighiyyah: al-Mabadi’, al-Mugawwimat, al-Masadir, al-Daliliyyah, al-
Tatawwur,”> Hashim Kamali’s article entitled “Legal Maxims and Other
Genres of Literature in Islamic Jurisprudence”' talks about the historical
developments and the definition of the Islamic legal maxims and their
relevance and legal meaning. Salih al-Sadlan’s a/-Qawa id al-Fighiyyah al-
Kubra provides a detailed analysis on the five universal legal maxims and
their sister maxims."> The book Q2 idat al-Mashaqgqat Tajlib al-Taysir:
Dirdsah Nazariyyah, Ta'siliyyah, Tatbigiyyah'® written by al-Bahusayn
encapsulates the importance of the legal maxim “necessity begets facility”
and its application in modern day issues.

Nevertheless, the significance of the current research is that it is among the
first to deal exclusively with the legal maxims related to harm elimination
in an attempt to streamline them so that they can be utilized in the course
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of the decision-making process. For that purpose, after explaining the
major themes of Islamic legal maxims in general, this research surveys in
detail the universal legal maxim “harm must be eliminated”, covering its
role and significance in the theories of figh and its scope in contemporary
issues. After that, this research categorizes the sub-maxims related to harm
elimination into three: (1) maxims related to prevention of harm before its
occurrence, (2) maxims related to elimination of harm after it has taken
place and (3) maxims related to minimization of harm if complete removal
is impractical. Likewise, this research analyses the sub-maxims of harm
elimination, discussing their legal bases, various purposes for which they
operate, related ustli principles and legal examples.

Concept and Definition of Legal Maxim (QZ ‘idah Fighiyyah)
Definition

The lexical meaning of ¢4 ‘idah (plural: gawa id) is foundation, base,
wall'” and firmness'® while as a term it means maxim, rule and principle."
Meanwhile, the technical meaning of ¢4 ‘idah is “a comprehensive
principle that is applicable to all of its particulars”.?® Figh literally means
comprehension and understanding?’ and technically, it refers to “the
science of the derived legal rules as required from their particular
sources.”” In the term “ga‘idah fighiyyal’, the word °‘fighiyyah’ is
appended to distinguish it from other maxims, and means juristic or legal.
As a combination of two terms, gawa id fighiyyah had been defined by al-
Subki in one of the earliest definitions as “a general rule which applies to
many particulars (juz’iyyatin kathiratin) conducive to comprehend their
legal assessments”.” Until the 14" century AH, ga idah fighiyyah in its
technical sense has appeared infrequently in Islamic legal literature.**

Ya qib al-Bahusayn, a contemporary jurist, came up with a marginally
different definition, in which “ga ‘idah fighiyyah is a comprehensive
juristic theorem whose particulars are also comprehensive juristic
theorems”.*® In his view, this definition distinguishes between legal
maxims and particular juristic rulings. Al-Zarqa defined it as “universal
juristic principles, expressed in constitutional and succinct statements,
which encompass general rulings on cases that come within their
subjects.”®® The abovementioned definitions portray the character and
scope of the application of legal maxims. In the juristic discourses, the
implication of ga rdah is also articulated with other terms like as/ (base),
236-The Islamic Quarterly: Vol 63, No. 2



Framework for Harm Elimination in Light of the Islamic Legal Maxims

asas (foundation), mabda’ (principle), ganin (law), mas’alah (case), dabit
(standard), gadiyyah (issue), dalil (evidence), dustiir (rule or constitution),
hukm (ruling) and so on.

In their attempt to define the essence of gawa id, scholars used terms like
general theorem (qgadiyyah kulliyyah)*’, general rule (hukm kulliyy)®,
comprehensive decree (al-amr al-kulliyy)®, statements about general
structures ( 1barah an suwarin kulliyatiny®®, juristic principles (usil/
fighiyyah)®', and maxims and principles (usi/ wa mabadi’).** After looking
into several definitions, it is obvious that all of the scholars consistently
agree on the generality and universality of maxims. However, when it
comes to the scope of the application of legal maxims, jurists tend to
disagree whether it is comprehensive (ku//iyy) or preponderant (aghlabi).
Considering the original position of the legal maxim, it is comprehensive®®
while taking the exceptions into account, it is preponderant.** Many
scholars® described it as comprehensive because the exceptions often
come under any of the other maxims®, and the predominant matters are
given in figh the status of definite things (gat ‘iyy).’” To use ga idah as
comprehensive seems more appropriate, in the opinion of the researchers,
because it conforms to the basic characteristics of the notion of ga idah and
a few exceptions cannot undermine its state of generality.

Unlike the normal legal ruling (hukm juz’iyy)*® which is applicable to a
single issue, the legal maxim is applicable to many issues. In line of the
above fact, some of the basic features of maxims are identified as
comprehensiveness (ist7 ‘ab), constancy (ittirad), abstractness (fajrid) and
terseness (1hkam al-siyaghah).*’

Legal Maxim as Basis of Ruling

In gawa' id discourses, there is an ongoing debate regarding the issue
whether the legal maxims are valid enough to be used as evidence or a base
of juristic rulings. Some tend to regard the legal maxims as mere templates
of the particular rulings which are predominant but not comprehensive or
definite (qgat ‘iyy). That quality makes them unqualified to be taken as the
evidence.* Other scholars assert that the maxims can be used as evidence
and believe they are comprehensive and more preferable than analogy in
terms of qualification.”’ In addition, in the view of al-Qarafi, the juristic
decision is to be reversed if it goes opposite of a commonly agreed

The Islamic Quarterly: Vol 63, No. 2-237



Sayyed Mohamed Muhsin, Muhammad Amanullah, Lugman Zakariyah

maxim.** Moreover, the grade of some maxims is definitely high as they
are derived from the textual evidences.

If we study the view which argues that legal maxims are not qualified to be
used as evidence, we can find mainly three reasons behind this position.
Firstly, legal maxims are predominant and not comprehensive, thus there
are exceptions to the application of maxims. We cannot overlook the
possibility that the particular case we are dealing with is among the
exceptions. Secondly, many of the maxims are obtained as a result of the
inductive process of addressing several particular cases while some others
are outputs of independent reasoning (z77¢zhad). In addition, some of them
are not reliable enough to be given full confidence. Therefore, the
derivation of legal rules based on maxims might fall short in terms of
certainty, and it may be regarded as a sort of rashness. Thirdly, the legal
maxims are derived after the induction of several legal cases. Thus, it is not
logical to use the fruit of an action as its basis. **

Regarding the first reason to not qualify legal maxims as evidence, i.e. the
exceptions of legal maxims, the basis of this argument emanates from the
fact that the early jurists rarely rendered discussions on the conditions of
the legal maxims as well as the conditions of their application. If we study
further about the exception cases, we realize that they are not part of that
specific maxim, rather due to some reasons they come under other maxims;
thus, they are exceptions at a peripheral view and they are cases under
other maxims in reality. As far as the certainty of legal maxims are
concerned, the w/ama’ did not criticize the usage of inductive outputs as
comprehensive maxims and approved them as eligible for expounding the
Sharf ah rulings.** The third reason is valid only if the maxim is used to
derive rulings on particular cases from which this maxim is formulated and
if otherwise there is nothing illogical.

The researchers favour the second opinion that legal maxims are qualified
as evidence and a basis for juristic rulings because of the strength of its
evidence and its conformity with the maqgasid and public benefit (masalih)
of the people. In addition, the earlier scholars applied them as evidence and
in the modern times there is a pressing need to rely on them as a ‘ Shar7 ah
framework’ to deal with modern issues. However, the application has to be
according to certain conditions*’, which are as follows:
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1. The maxims should have their bases in the Quran and Sunnah
and correspond to textual statements. In addition, the legal
maxims are sufficient to be taken as evidence if they are
extracted through proper 7jtihad or induction which provides a
certainty or predominance.

2. In dealing with particular cases, there should not be any
contradiction between the legal maxims and, the Quran and
Sunnah. If they clash with each other, the maxims are
considered to be unqualified to be relied upon in that particular
situation.

3. The inference by ga idah is only allowed if the case in question
is corresponding to and identical with the maxim. Otherwise the
maxim is not applicable.

4. The jurist should be qualified for 7jtihad.

The Universal Legal Maxim “Harm Must Be Eliminated”

Through surveying traditional texts of the four sunni madhahib, we can
find many cases in which jurists analysed the definitions of harm (darar).*°
Among many, the major indications of darar could be summarized as
opposite of benefit’, infliction of harm on others* and infringement of
others’ rights.* Notably, some other scholars also viewed harm as
including the infliction of emotional distress for the reason that pain is a
common element in all sorts of harm.” Incorporating the various
implications of harm, the contemporary scholar Ahmad Mawafi defined it
as “the violation of the legitimate interests (maslahah mashri ah) of one’s
own or of others caused by the infringement of rights, abuse of power or

due to negligence on the part of others”.”'

Not all harms are worth consideration, rather jurists have posited certain
conditions to decide whether an action or inaction is a considerable harm or
not. The major conditions are as follows:

1. The harm should be real.*

2. The harm should be excessive (fahish).”

3. The infliction should occur as a result of infringement or
arbitrariness or negligence.*

4. Infliction of the harm is on a legitimate benefit owned by the
right owner.”
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The Shariah posits restrictions when people engage in activities or
participate in procedures that impose risks on others. In Islamic law, the
command of harm elimination falls in the category of being obligatory, and
it is actualized by its prevention before its occurrence and by its
elimination after its occurrence. The ‘no harm’ maxim embraces mainly
four elements; (1) non-infliction of injury, (2) prevention of harm, (3)
removal of harm and (4) minimization of harm.® The mentioned
hierarchical order is notable in handling conflicting interests.”’
Accordingly, for example, killing a dying patient is not an ethical choice to
benefit or obtain his or her organs for the purpose of saving others, as per
the maxim “repulsion of an evil is preferable than achieving a benefit”.*®
Likewise, if somebody damages the property of someone else, the harmed
party has no right to damage the same property of the wrongdoer, because
it spreads harms. He can instead hold the wrongdoer liable for loss and
injury. On the other hand, when someone transgresses the limits set by the
law, he will be punished by retaliation or compensation even though these
punishments could cause personal harms, which is according to the maxim
“inflicting private harms to prevent public harms is permitted”.”

Prohibition of something results from the Shari ‘al’s recognition of its
harmful effects. As a general rule of thumb, whatever is prohibited by the
Sharf ah is inevitably considered as harmful. A widely accepted theory in
figh is that harmful situations result from the performing of that which is
prohibited and from the negligence of performing that which is
commanded.®® How does the Shar7 ‘ah recognize different levels of harms
and how do people determine the degree of severity of different harms in
order to deal with them appropriately? It is based on the text of the Quran
and the Sunnah. For example, the seven major sins are considered as
causing significant harms.

The ‘no harm’ maxim is embedded with several distinct obligations and
priorities; they change according to the situation. In Islamic law, the duty
of non-maleficence tends to be preferred to beneficence in many occasions.
However, there are situations in which the opposite is also applicable.

The maxim of harm elimination governs innumerable juristic cases and
scenarios. Some of them include the option to return an object of sale to the
seller due to a defect in it (khiyar bi al-ghayb)®', retaliation (gisas), various
forms of interdiction for consumer protection (fhajr), liability for
destruction (daman), right of pre-emption in sale transactions for the safety
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of the neighbour and the partner (shufah), atonement fee (kaftarah),
annulment of marriage contract due to physical deficiencies such as
impotency and financial shortcomings such as bankruptcy and so on.*

Though the maxim in its final wording, which is al-darar yuzal® (harm
must be eliminated) is not found in earlier figh texts, the jurists had
explicated that the ‘avoidance of harm’ is a justification for allowing
certain acts in their legal rulings.** According to some reports, al-Qadi
Husayn al-Marriiz is the first known person to formulate this maxim in its
final wordings.®

One of the most important evidences for the maxim on harm elimination is
the hadith which states that “no harm shall be inflicted (darar) or
reciprocated (diran)”.*® This hadith enables us to draw multiple
interpretations with living relevance to modern times. Regarding the
difference between ‘darar and ‘dirar, some scholars are of the view that
the latter is an emphasis of the former while a significant number of
scholars hold that the latter has a different meaning altogether because
giving it a new meaning is preferred over emphasizing on an already
existing meaning. The diverse range of scholarly views could be classified
under one of the following interpretations. (1) Both are synonyms and the
latter is corroborative with the former.®’ (2) Darar refers to a single kind of
harm while dirar refers to multiple kinds of harms.®® (3) Darar refers to
initiating harm while dirar refers to reciprocating with harm.* (4) Darar is
infliction of harm without intention while d7rar is that with intention.” (5)
Dararis used as a noun while diraris used as a verb,”' and (6) dararis used
when harm begets benefit and diraris used when neither the oppressor nor
the victim gains benefit out of the infliction of the harm.”

Two phrases are most often cited when referring to harm elimination. They
are (1) “Harms must be eliminated” ™ and (2) “No harm shall be inflicted
or reciprocated”.”* Some scholars refer to “Harms must be eliminated” as
the main maxim on harm elimination and consider the hadith “No harm
shall be inflicted or reciprocated” as legal evidence for it. Other scholars
consider the hadith as the universal maxim on harm elimination and the
other phrase as its sub-maxim, because the hadith serves as a maxim as
well as the evidence, simultaneously. Furthermore, the hadith prohibits
harm in its entirety and in all of its forms by using the terms infliction and
reciprocation. Though both statements prohibit the infliction of harm in all
of its forms, a closer scrutiny of these two phrases would reveal that the
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hadith emphasizes on the prevention of the harm before its occurrence
while the other phrase refers to the removal of the harm after its
infliction.”

This maxim ultimately stresses the aspect that human beings are highly
honoured by their Creator in a way that elevates them from being
illegitimately inflicted of any harm.” Negligence in taking steps to remove
an existing harm implies an implicit endorsement of the infliction of the
harm, which is incontrovertibly prohibited in Islam.

Furthermore, al-Shatibi has categorized the legitimate acts, using the
benchmark of its involvement of harm, into eight types and explained their
legal rulings; the details are as follows.”” Obviously, (1) the legally valid
and non-maleficent act, which is meant for either achieving benefit or
preventing evil, is allowed categorically. However, if it involves harming
others, the intention of the doer becomes the deciding factor, (2) so if the
doer has the intention of inflicting harm, it is prohibited unless he is
compelled to do so and he has no other way to deal with the situation.
Afterwards, if the doer had no intention of inflicting harm, the type of harm
that can befall others becomes crucial. (3) So if it affects the general
public, it is prohibited and (4) if it is a private harm and the doer is doing it
out of self-defense, then it is allowed. If it is not for self-defense, then the
ruling is dependent on the probability of the occurrence of the harm; (5) if
the result of the conduct is certainly harm, it is prohibited, (6) if the result
is rarely harm, it is allowed. Finally, if it is probable, the degree of
probability of harm is regarded; (7) if it is of high probability, it is
prohibited according to sound opinion and (8) if it is of low probability; it
is allowed according to the Shafi1 madhhab and prohibited according to
the Malikt madhhab.

The sub-maxims (also called sister maxims or auxiliary maxims) are
classified based on the functions they perform into restrictive maxims,
emphasizer maxims, and representatives of an aspect of the main maxim.
Having studied the maxims relevant to harm elimination, the researchers
divide all maxims concerning harm elimination into three types. It is worth
mentioning here that some maxims fall into more than one category and
they are employed according to the need and the context. The categories
are as follows:
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1. Maxims relevant to the prevention of harms before their

occurrence.

2. Maxims relevant to the elimination of harms after their
occurrence.

3. Maxims relevant to the minimization of harms in unavoidable
circumstances.

Sub-Maxims related to the Prevention of Harm before Occurrence

In the light of texts from the Quran and Prophetic tradition, the earlier
jurists paid considerable attention to the aspect of prevention of harm and
extracted many rulings and fazawa to realize it. Several legal rules ensure
the prevention of harms before their occurrence, for example, the right of
Shuf ah (the right of the neighbor to take possession of the house and the
land under certain conditions) is decreed to prevent harms that the neighbor
or a partner may be inflicted with as a consequence of a sale. Likewise, the
Quran prohibits authorizing a child the management of property, because
of the high possibility of the destruction of the property or exploitation (a/-
Nisa5). The interdiction of insolvent is another example, which is meant
to prevent harms to creditors.”

The Islamic penal code serves as a deterrent measure to prevent corrupt

individuals from indulging in nefarious activities. Though the

implementation of penalties, harms are inflicted on the oppressor as harms

prevented by the implementation of it far outstrip the benefits gained by the

oppressor from the non-implementation of it. Furthermore, the public does

not owe the oppressor any rights as the Prophet said: “a transgressor has no
» 79

rights”.

Prevention is part of sadd al-dhara’i (blocking the means) which refers to
eliminating all possibilities of potential or impending harms. It is
considered as a preventive measure or a deterrent action that is undertaken
against the potential harmful consequences of the actions of an individual
even if the actions were permissible originally.

Two important maxims that deal with the prevention of harm before its
occurrence are discussed below:
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¢ Harm should be avoided as much as possible

The sub-maxim ‘harm should be avoided as much as possible’ (a/-Darar
Yudfa bi Qadr al-Imkan™®) commands people to take all possible actions in
advance as preemptory measures against possible harms. This maxim is
compelling evidence for the Shar7ah’s deep concern for the safety and
security of the people. Implementation of this maxim is done through
adopting precautionary measures against impending harms and, eliminating
the possibility of the occurrence and recurrence of harms.®' In this maxim,
the phrase “as much as possible” underlines two significant practical
considerations. Firstly, the preventive actions are required as per one’s
maximum capacity as the Quran says, “Allah does not burden any human
being with a responsibility heavier than he can bear” [a/-Bagarah: 286].
Secondly, if complete prevention of harm is not feasible, then the duty is to
prevent as much harm as possible and the rest of the harm is to be dealt
with through elimination of harm or its minimization.

The basis of this maxim is found in the verse of the Quran: “Hence, make
ready against them whatever force and war mounts you are able to muster,”
[al-Anfal 60]. Here, Allah commands the believers to take pre-emptive
measures against impending threats of enemies and any foreseen
undesirable circumstances.® Based on the principles of masiahah mursalah
(unrestricted public interest*®), and siydsah shar iyyah (Shari ah oriented
policy™), the authorized people take decisions and enact rules which are
intended to prevent harms and to attain benefits for the social benefits and
thus fortify the system.® Likewise, the primary objective of the deterrent
and discretionary penalties is to discourage thoughts of inflicting harm in
the minds of people and thus to preempt the possibilities of the infliction of
harms.

Moreover, this maxim propels every individual to defend himself, his
household and other possessions from all endangering situations. In the
course of defence, he is not held liable for any damage inflicted on the
offender as long as it is done in proportion. This maxim applies to a wide
range of issues where a man’s rights or essentials are endangered by the
aggressor; the prevention is needed according to the capacity of
oppressed.®

The commands are of two types, namely, commands for the sake of
fulfillment of the commanded subject itself and commands as a means for
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achieving a legal interest. The same classification applies to prohibitions as
well. The second category of commands and prohibitions plays a pivotal
role in the application of this maxim.®” Therefore, among the many usilf
principles that are instrumental in the realization of this maxim, sadd al-
dharai (blocking the means) plays an important role in the application of
this maxim. This principle largely applies to circumstances when the
practice of a legally permissible action has the possibility of leading to an
impermissible consequence.

Asking permission before entering someone else’s house is a stringent
ruling intended to protect the gaze from unwarranted sights and to respect
the privacy of others. The privacy of others should not be infringed upon,
and preventive measures are taken to enforce it. In the modern era, many
new technologies are used to assure the prevention of harm. An example is
the CCTV which is used to deter criminals from triggering dangers among
the public and to trace them once they violate the rules.

¢ Repelling evil is preferable over attaining benefits

If evil and benefit are in conflict with each other in the execution of an act,
the avoidance of harm takes precedence over the attainment of benefits
(dar’ al-mafasid awli min jalb al-masalif®®). This is because Islamic law is
very emphatic regarding the preference of avoiding forbidden things over
practising commands which are permissible. In addition, achievement of
benefits is also legalized mainly for repelling the harms given that the
avoidance of beneficial things will largely result in infliction of harm.*
This sub-maxim proffers the jurists the principle of proportionality for
careful analysis and moral reasoning.

Maslahah is described in texts with words like khayr (good), hasanat
(upright) and naf (benefit) while mafSadah is described with words like
sharr (evil), darar (harmful) and sayy:’ah (bad).”’ Izz al-Din bin Abd al-
Salam expounded that the command of attaining benefits and repelling
harms is well grounded. He explained that when one has to choose between
attaining different benefits, he should choose the most beneficial first, then
what is next to it in terms of benefit. Similarly, in the elimination of harms,
the greatest harm should be eliminated first and then what is next to it in
terms of harm.”' The scholars explained that this policy was extracted from
the following verse of the Quran, “Therefore fear Allah as much as
possible” (al-Thaghabumn: 16).”
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When maslahah (benefit) and mafSadah (evil) occur together, people
should discard them both if they are unable to extract the benefit without
inflicting the harm. The ruling on the elimination of harms at the cost of
attaining benefits is applicable only when the benefits and the harms occur
in equal measure. If that is not the case, the benefit is pursued or the harm
is eliminated depending on which is greater in magnitude.” The situations,
where the benefits and evils are mixed, are categorized into three®*: Table 1
Situations where the benefits and evils are mixed and their rulings:

No | Situation Ruling
1. | Harm is preponderant than | Repelling evil is preferable to
benefit securing benefit

2. | Benefit is greater than harm Achievement of benefit is
preferred to warding off harm
3. | Benefit and harm are equal Either individual choice or
suspending judgement
(tawaqquf) are applied

This policy is evident in the following Quranic verse: “They ask you about
drinking and gambling. Say, “There is great harm in both, though there is
some benefit also for the people. But the harm of the sin thereof is far
greater than their benefit” [al-Bagarah. 219]. In this verse, Allah
commands us to prevent evils contained in alcohol and gambling at the
expense of not pursuing the benefit that they contain. The benefit of wine
comprises of the business with it and making profits while its harms are
made of the disruption of the intellect, collapse of the health and creation
of discord in the family and society, etc.”” In another place, the Quran says:
“and do not insult those who invoke other than Allah, lest they insult Allah
in enmity without knowledge.” [a/-An am: 108]. If the preachers of Islam
use harsh statements against the belief systems of other religions and
offend their belief systems, though it may help to lay bare the
contradictions and the incoherencies in their belief systems, doing so could
result in adverse consequences, such as the people of other faiths
distancing themselves from Islam out of hatred and anger towards it. In this
case, the harm caused is much greater than the benefit accrued, which is
one of the reasons why the Shar7 ah has forbidden it. This maxim is well
supported by the hadith which says that, “If I ask you to do something, do
of it as much as you can, but if I forbid you from doing something, you
should refrain from it”.*® Commenting on this hadith, the scholars opined
that, “It is a highly inclusive statement and the source of innumerable
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rulings including regarding the SharT ah’s concern in eliminating evils then
accomplishing benefits.””” The nature of evil in terms of spreading and
expansion is of epidemics and fire, so any lenient approach will culminate
in engulfment by evil.”®

However, if the benefit is preponderant than evil, achievement of benefit is
preferred. Izz bin Abd al-Salam identified 63 places where achievement
of benefit is preferred to repulsion of harm. For example, under coercion,
to pronounce the statements of infidelity is allowed in order to save life, as
long as the person holds 7man in the heart.”

The benchmark for assessing harm and benefit is the Quran and Sunnah
whenever possible. If a situation arises which is not explicitly dealt with in
the texts, then one has to use his reasoning to arrive at a conclusion based
on resemblances to circumstances already discussed in the texts. In other
words, the Sharfah’s yardstick should be the criterion to determine
whether harm should be eliminated or the benefit should be accrued when
benefit and harm are mixed together.'” Personal whims and material
interests have nothing to do with this benchmark, as the Quran points out
“But if the Truth had followed their inclinations, the heavens and the earth
and whoever is in them would have been ruined” (a/-Mu’minian:. 71).
Another maxim also points to a similar meaning: /dha ijtama a al-halal wa
al-haram ghulliba al-haram'” (“Elimination of the unlawful is preferred if
the lawful and the unlawful are mixed”).

Sub-Maxims related to the Elimination of Harm after Occurrence

When people commit mistakes intentionally or accidently, the right course
of action is to correct them, which is the objective of this maxim. The main
objective of criminal law is to solidify the code of ethics and morality in
society and to counter impermissible and devious attitudes which can stem
from a diverse range of sources. This maxim helps in attaining benefits
because elimination of evil is also considered a benefit (maslahah). If the
actions of an offender are left uncorrected, it largely leads to the repetition
of the mistake and increases the risk of the harm it causes. The removal of
harms happens in one of four forms, which are illustrated in the table
below.
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Table 2: Various forms of removal of harms and their consequences

Consequences Ruling
without leaving any other | accepted and appreciated
Removal of | harm
Harms by leaving lessor harms accepted and appreciated
by leaving similar harms | not accepted and
prohibited
by leaving severe harms | not accepted and
prohibited

The first situation, in which harm is removed without causing any other
harm is undoubtedly permitted and highly desirable. In the second situation
in which a harm is removed by causing a lesser harm, it is also accepted in
line with the principle “a major harm should be removed with a minor
harm”.'” Tt is because of this reason that surgery is allowed as it helps in
eliminating the greater harm suffered by the patient. However, if harm can
be removed only by inflicting a similar harm, it is not permissible as the
maxim “harm is not to be removed by a similar harm” emphasizes.'”
Consequently, during a time of extreme food shortage, giving one’s food to
someone else who is hungry like himself/herself is not permissible because
it entails inflicting a similar harm on oneself. Similarly, when the removal
of a harm entails causing a greater harm, it is impermissible because it
causes an effect opposite to that which is desired, i.e. alleviating a greater
harm by permitting a lesser harm to occur. As a result, killing a patient to
alleviate his/her pain is not allowed.

As part of the elimination of harms, the Shari ah has decreed liability for
the aggressors. If a person usurps someone else’s property and destroys it,
he is held liable and has to incur the costs of replacing it with an identical
item if it is fungible or with something of the same value if it is non-
fungible. The Quran prohibits men from swearing not to have sex with
their wives as it inflicts harms on wives (a/-Bagarah :226-227). In this case,
the Shar7 ah eliminates the harm by giving the husband four months to
retract his vow. If he refuses to retract it, the Shar7 ah eliminates the harm
by facilitating divorce for his wife.

In the case of harm occurrence, its removal and repair of its problems are
obligatory because harm is mischief and to allow its continuance is another
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mischief. Harm elimination could be done through many ways. Some of
them are as follows:

1. Removal of the harmful material

Injurious materials and circumstances should be removed if the harm
originates out of them in order to bring back the pre-harm condition.
Sometimes, harm is inflicted as a result of actions and at other times,
inactions turn out to be the reasons of harm. Likewise, harm happens
through articulations as well as conducts, as in the case of the wording of
invalid transactions and the construction of buildings in public places
respectively. An example of causing harm through inaction is hoarding,
thus the hoarder is forced to sell his/her property with reasonable prices. In
all these circumstances, harm elimination is done by removing the
injurious material or situation.'®

2. Tort liability

At times, the doer of a harmful act is held liable for the loss, thus harm
elimination is carried out with compensation and through imposing
liability. Daman means financial responsibility owed to the victim.'®
Regarding the compensation, the Quran says, “Therefore, if anyone
transgresses a prohibition by attacking you, you may do likewise” [al-
Bagarah: 194]. For bodily injury, if it causes loss of life or major injury,
the injured person or his relative is compensated by blood money or
expenses for full treatment. For a minor injury, the compensation is
decided at the discretion of the experts. Moreover, the injurer has to incur
the loss of income of the injured during the period of injury.

3. Legal punishments

The punishments against harm are categorized into three, namely
prescribed punishments, retribution with compensation and discretionary
penalties. The punishments are meant to either remove the effects of harm
or eliminate the chances of repeating the same or both.

The size and structure of prescribed punishments are set by Allah (also
known as Allah’s restrictive ordinances'*’), which include stoning to death
for adultery, amputation for theft and flogging for slander. Retribution is
used against the harm against the body or one’s organs, which is imposed
equally to the injury inflicted. Likewise, the injurer has to incur
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compensation if the retaliation is not executable or the victim pardons the
offender. The sizes of discretionary penalties are left to the decision of the
judge who has to consider many factors because there are no written
penalties, which are largely used against ordinary torts like attacks on
religion, human life, body, property, safety, ethics and decency. These
include fines, bodily reprimand, custody and so on.

e Harms should not be replaced with another harm or with the same
harm

This maxim has been articulated through various phrases such as “harm is
not repelled by its alike” (al-darar 12 yuzal bi mithlihi'®") and “harm is not
repelled with harm” (al-darar 12 yuzal bi al-darar’®). This is because
removal of harm with harm is not considered as removal of harm, rather
infliction of a new harm which is impermissible.'"” Thus, destroying
someone else’s property as retaliation is impermissible.''?

This maxim does not go against the rule of “retribution with a penalty
similar to that which has been inflicted” because that is meant to pre-empt
the infliction of bigger harms by the criminal if he is left unpunished and to
establish justice on earth. This point is stressed in the Quran when it says,
“O men of understanding. There is security of life for you in the law of
retribution” [ al-Bagarah: 179].

The application of this maxim is seen in the decision of the Prophet, as he
did not take action against a group of hypocrites including Abd Allah bin
Ubayy bin Salil, because the elimination of that harm could have been
construed as the Prophet being vengeful against his own people which
would have been the infliction of a similar or a bigger harm. On another
occasion, the Prophet advised his companions not to protest against an
unjust ruler but to be obedient to him, as long as he did not violate any of
the fundamental pillars of Islam. This is because protesting against him
would lead to the infliction of even greater harms than the one they were
trying to eliminate in the first place, such as severe social turmoil, violence
and bloodshed."" In the light of this maxim, to consume other’s property in
order to save human life from any danger is allowed. Killing a human
being without a valid justification is strictly prohibited in Islam, even under
conditions of duress, because it leads to the repulsion of harm with
harm. ''?
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e Lapse of time cannot justify continuation of harm

Being a regulator for harm elimination, the maxim “Lapse of time cannot
justify continuation of harm” (a/-darar I yakiinu gadiman'") stresses that
the long duration of a harm does not warrant the justification of its
furtherance and the Shar7 ah does not concede damage at any cost, even if
the harm is old. Thus, the materials and reasons for harms which have
existed for a long time are to be removed; all the same, they are very old
and people are mostly silent about them. This maxim is a condition
particularly for the maxim, “the old should be kept as it is”, because the
consideration of the “oldness” is only when it is in accordance with the
SharT ah and does not cause danger to others. Ahmad Zarqa’ distinguishes
the ruling on old harms, that if it happens as part of an utilization of one’s
right, its precedence and long span are considered and it is not removed.
However, if the inflictor has no right in its usage, then it is a significant
harm and needs to be eliminated, no matter how long the duration of
existence of the harm.

Sub-Maxims related to the Minimization of Harms in Unavoidable
Circumstances

The maxims concerning the minimization of harms become relevant only
when the complete elimination of harms turns out to be impossible. When
the complete elimination of harms becomes impossible, priority should be
given to the elimination of the greater harms first.''* Al-Qarafi asserted that
the ummah agreed unanimously that the greater benefit is preferred at the
expense of the lesser benefit.''> The universal maxim is to eliminate harm
categorically whenever possible, but in the event one has to choose
between two contending harms, and the complete elimination of harms is
not feasible, one should prevent the occurrence of the greater harm by
permitting the lesser harm. This maxim has two major components: (1) the
greater harm should be prevented by committing the lesser harm and (2)
personal injury should be incurred to prevent general injury.
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e The greater harm should be prevented by committing the lesser
harm

This maxim has been coined using many different phrases. Some of them
are as follows:

1. Al-Darar al-ashadd Yudfa bi al-darar al-Akhatt''® (The greater
injury should be prevented by committing the lesser injury).
2. Yukhtar Ahwan al-Sharrayn or Akhaft al-dararayn''’ (The
lesser evil or injury should be preferred)
3. Idha ta aradat al-mafsadatan riiya azamuhuma dararan bi
irtikab akhaffuhuma"® (If two evils clash, the greater one should
be prevented by committing the lesser one).

Although these maxims are different in their wording, they convey the
same meaning. According to this maxim, if a person is faced with choosing
between two equal harms, he is free to choose between them. If they are
not similar in their severity, committing the lesser harm to prevent the
greater harm is religiously binding.'" Abii Hamid al-Ghazali observed that
in certain circumstances the degree of severity of the greater harm entails
committing the lesser harm obligatory. For example, if consuming alcohol
becomes the only way to save someone’s life, consuming it becomes
obligatory in that situation.'?

An incident that transpired during the life of the Prophet sheds light on the
application of this maxim. A Bedouin urinated in the mosque of the
Prophet, which angered the companions and they severely reprimanded
him. The Prophet however said to them, “Do not put a halt to his urinating,
but instead leave him”.'?' Afterwards, the Prophet ordered that a bucket of
water be poured over the urinated area. Commenting on this incident, al-
Nawaw1 remarked that the Prophet’s actions prevented the occurrence of a
bigger harm by permitting a lesser harm. Since the masjid had already been
defiled with impurity (n2ayas), stopping him from urinating would not have
benefitted anyone then and would have only caused him harm by
preventing him from urinating. Moreover, since he urinated in a small part
of the masjid, preventing him from urinating could have enabled the
spreading of the urine to other parts of the masjid and caused him to defile
his clothes.'*
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The story of Prophet Musa and Khidr, which is narrated in the Chapter of
Al-Kahf, portrays some models of prevention of greater harm through
compromising the lower harm. Khidr made a hole in a boat in order to
protect the people from an unjust king who used to seize every good boat,
and he saved their wealth from being looted (the Quran, A/-Kahf 79).
Likewise, Khidr slew a boy in order to protect his parents, who were
believers, “from bitter grief upon them by [his] overweening wickedness
and denial of all truth” (the Quran, A/-Kahf 80). Among others, the second
incident exposes that injury upon true faith outweighs the injury upon
human life.'*

According to this maxim, harm to the embellishments (fafsiniyyat category
in the magqasid) are tolerated in order to prevent harms to the needs
(haajiyyat category) and to the essentials (dardriyyat category). Similarly,
harms to the ‘needs’ are tolerated in order to prevent harms to the
‘essentials’. There are many instances which highlight the application of
this maxim. Lying to protect oneself during a battle is permitted although it
is harmful to the aspect of telling the truth, which is among the
embellishments. Dumping people’s property in the sea while aboard a ship
is permitted if they are deemed harmful to the lives of the people in the
ship although it is harmful to the aspect of protection of property which is
among the ‘needs’. Joining the military is deemed necessary if the country
needs to be protected from adversaries, even though it can inflict harms to
the body and the person’s family, since the attainment of public benefits
takes precedence over the attainment of private benefits. If dangers are
inflicted on the dardriyyat, the harms to the religion are prevented by
permitting harms to the body and wealth, and harms to wealth are tolerated
to prevent harms to the body. Within the category of essentials, the order of
preference for preventing harm among them is religion, body, progeny,
intellect and wealth. Inflicting harms on the life of a human being is a
relatively bigger harm than the harms caused by the severing of a severely
infectious organ. Therefore, committing one of the lesser harms is
permitted to prevent harms to the life of a human being.'**

Therefore, based on this maxim, it is permitted to prevent that which is
prohibited (/aram) by permitting that which is discouraged (karahat). This
maxim should be appended with two other maxims when deemed
necessary. They are: (1) committing that which is prohibited is not allowed
except in the case of dire necessity, and (2) necessity never requires
obligating that which is inessential or optional.
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The law of repudiation permits harm to the perpetrator to prevent the
infliction of the greater harm of the perpetrator harming the public safety.
In the event of the death of the mother during childbirth, operating on her
is permitted if it can result in saving the foetus’ life.'** If a person’s life is
threatened and he is forced to choose between being killed and jumping off
a cliff from the top of a mountain, according to Abt Hanifah, he/she has
the freedom to choose between the two. However, according to
Muhammad and Abu Yisuf, he should not jump because it is similar to
committing suicide and a Muslim is not allowed to choose to kill
himself/herself. The second opinion seems to be more in line with
promoting maslahah, putting trust in Allah, and because it does not bear
any resemblance to suicide.

The magnitude of harm is further divided into major harm and minor harm.
The minor risks are acceptable because they are risks that are almost zero
in likelihood if there is a one in a million probability of that risk occurring.
The risk is tolerated if the probable outcomes are more beneficial, as in the
case of surgeries, the pains and expenses are justified by the big benefit of
relief from severe diseases.

e Personal injury should be incurred to prevent general injury

This maxim (yutahammal al-darar al-Khass Ii al-dat’ al-darar al- amm'”’)
means that inflicting private harms to prevent public harms is permitted. It
reflects the concern of the Shar7 ah for protection of the best interests of the
public. Here, the public refers to the wider community or a large group of
people while private refers to a single individual or a small group of
people. This maxim is relevant to the magasid theory that states that public
benefit takes precedence over private benefit.'”” Furthermore, secular
theories also acknowledge the preponderance of public benefit in contrast
to the private benefit, in line with the maxim “no one shall be deprived of
his possessions except in the public interest.”

When harms are imposed on a private stakeholder to prevent harms to the
public, it should be noted that if the harm is of a permanent nature and is
not transient, that individual has to be given due compensation in lieu.'*®
According to al-Shatibi, if the land of a person was taken over for the
benefit of the public, such as being used to construct a masjid, then he/she
must be compensated with another land or with an appropriate amount of
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money. Using his land without compensating him inflicts harms on him,
which is prohibited.'*

The legality of many deterrent punishments in the Islamic penal code stems
from the prevention and elimination of public harms. The majority of the
public benefits from the implementation of the Islamic penal code, though
at times it may inflict harms on private entities. The hadith “no one hoards
but a sinner”'*’ illustrates the gravity of the harm that hoarding inflicts on
the public interest. Al-Nawawi reiterated that hoarding is prohibited
considering the benefit for the public."’’ Moreover, at times, people are
barred from enjoying some of their private rights due to the harms they
cause to the public. It is for this reason that the Prophet prohibited Abu al-
Haitham from slaughtering a pregnant goat on the account of the benefit
for the public by it being kept alive.'*

Many prophetic traditions point to the application of this maxim. For
instance, the Prophet says in a hadith, “Whoever eats garlic or onion, let
him not come near our mosque for angels are offended by the same things
that offend the sons of Adam”."** Although the bad odor caused by eating
garlic is not a significant harm, the fact that the Shar7 ah took steps to
prevent it from irritating others highlights the concern it has for upholding
the public interest. The jurists have derived two maxims from the above
hadith. The first is the prevention of the harm before its occurrence by
prohibiting those who eat garlic to come to the masjid to prevent irritation
from their bad breath among other worshippers. The second is permitting
the private harm of depriving a person the reward of congregational prayer
to prevent the public harm of the worshippers being irritated from his/her
bad breath.

Based on this maxim, unqualified doctors, ineligible jurists and magicians
are blocked from doing their jobs because they are placing the public at
stake though they personally benefit by their works."** This maxim
requires that the agents weigh two harms and their consequences and
remove severe harms to preserve better interests. Based on this maxim, the
interest of the society is capable of overriding the individual interest.
Therefore, in biomedical issues for example, dangerous researches on
human subjects are sometimes allowed if their potential benefits to the
society outweigh the individual risks.
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Other relevant Sub-Maxims in the Elimination of Harm

Some other sub-maxims function as either regulators or conditions for the
application of the harm elimination maxims in appropriate ways. They are
as follows:

¢ The necessity does not invalidate the rights of others

This maxim (al-idtirar 13 yubtilu haqq al-ghayr'”) expounds that
commission of prohibited and avoidance of required due to the necessity
are allowed with a condition that it should not be harmful to others. For the
preservation of the essentials, Islamic law allows prohibited things to be
committed but only to replace the state of necessity. However, necessity
does not invalidate the rights of others, though it tolerates breaching certain
rulings on the condition that a liability is owed to the harmed. For example,
in order to overcome a hardship, the Shar7 ah allows using others’ property
but with the liability of returning something similar to it or its price,
otherwise it may culminate to harming the owner while “harm is not
removed with harm”. Logically, if there is no liability such an action turns
out to be harmful to the owner of the property.

o Hardship begets facility

Hardship (mashaggah) means an unusual difficulty. The usual hardships
are inescapable in many meritorious actions and even in unavoidable daily
routines we exercise; they however do not pose any reasonable risk to
people. These minimal hardships are excluded from the scope of this
maxim. Rather, the hardship in question surrounds the kind that poses a
threat to the life or that is capable of inflicting permanent disability and the
like. In situations of significant hardship, the Shar7 ah facilitates a person
with easier alternatives that are operated either by omission of the
obligatory or commission of the forbidden deed.

The maxim hardship begets facility (al-mashaqqatu tajlib al-taysir'™) is
one among the five universal maxims; however, some scholars include it in
the subsidiaries of the harm maxim. The difference between the harm
maxim and the hardship maxim is that the former is applied when its
elimination or prevention is feasible while the latter is used by begetting
facility to remove obstacles and to ease the burden of lives. The application
of the hardship maxim is restricted by another maxim "whatever is
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permissible owing to some excuse ceases to be permissible with the
disappearance of that excuse." It means that facilitation is valid only in the
presence of the impediment, and once it is removed, the original ruling is
restored to full effect. The maxim “necessity is to be assessed and treated
proportionally” (al-dariirat tugaddaru bi gadrihd)"’’ is considered to be a
constraint to the hardship maxim. This maxim strictly stipulates that any
permitted thing in the face of extreme necessity should not go beyond the
parameters of necessity. This maxim is supplemented by the maxim
“necessities render the prohibited permissible”."*® The maxim of necessity
has been legislated in order to eliminate the harms during a necessity and
to save the ummah from its predicaments.

Conclusion

The maxim regarding the elimination of harm is construed as prohibition of
all actions and inactions that carry the notions of wronging, infringing on
other’s rights, as well as frustrating, overpowering, or setting back some
party’s interests. The prohibition on the infliction of harms extends to
harming oneself, harming others and becoming causative of harms. The
maxim of harm elimination is deemed as a key principle employed for
legal derivation especially in dealing with social ethics and interpersonal
relationships in Islam. Likewise, it is among the main references for
deducing the legal rulings on modern issues. The scope of this maxim in

terms of its applications is very broad and is relevant to almost all areas of
figh.

This principle is not absolute, rather it is accompanied by limits, as if a
harm is inflicted to prevent bigger harm, it is treated as justifiable. Thus,
there are situations in which harms are taken as justified or compromised
considering their consequences if they are not carried out, as in the case of
punishment with legitimate retaliation or legal demotion of an employee
for a valid reason or disciplinary action.

The aspect of prevention is given preference as it thwarts the ramifications
of the harm and governs in line with the widely recognized principle
‘prevention is better than cure’. However, the prevention of harms is not
always feasible because of the inherent differences in the priorities of
human beings, which inevitably results in the infliction of harms on others,
intentionally or unintentionally, directly or indirectly. In these
circumstances, the elimination of the harm after its occurrence becomes
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obligatory to mitigate the difficulties and to prevent its future occurrence.
Likewise, the complete elimination of harms is not always times within the
capacity of human beings. Addressing this issue, the final aspect involves
minimizing the adverse effects of the harm on the people and the system as
much as possible.

In light of the previous detailed discussion, a flowchart that represents a
sequence of five steps is derived, which are beneficial to be taken into
consideration in the course of harm elimination. The details are as follows:

Step 1: Ascertain that the consequence of his decision averts a considerable
harm. An action or inaction is regarded as considerable harm if it meets
following conditions:

a) Harm is real.

b) Harm is serious.

¢) Harm is inflicted in an illegitimate way.
d) Harm is inflicted on a valid benefit.

Step 2: Make the arrangements of harm elimination according to the
agreeable hierarchy, which is as follows:

Prevention ———> Elimination ———> Minimization

Step 3: Three governing principles must be in the hearts of agents when
they apply the maxims of prevention of harm before its occurrence, they
are:

a) “No harm shall be inflicted or reciprocated”. E.g. the health
worker should be neither initiating any harm nor reciprocating
with any harm.

b) ‘Harm should be avoided as much as possible’. E.g. the
healthcare professional exerts his best possible efforts to
prevent as much harm as possible.

¢) Repelling harm is preferred to the achievement of benefits.

Step 4: Eliminate the harm if the harm has already happened as per the
maxim “harm must be eliminated”. One of the governing principles in this
stage is “harms should not be replaced with another harm”. As a result,
removal of harms without leaving any other harm and/or leaving lesser
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harms are only accepted. Likewise, the maxim “lapse of time cannot justify
the continuation of harm” emphasizes that the materials and reasons for
harm, which have existed for a long time, are to be removed and there is no
regard for their long duration of existence.

Step 5: Minimize the harms if they are unavoidable. Two governing
principles are noteworthy in this stage; they are:

a) The greater harm should be prevented by committing the lesser
harm.
b) Personal injury should be incurred to prevent general injury.

Step 6: Take the decision which is harm-free or with the least possible
harm in unavoidable situations. Also, for the most appropriate and valid
harm elimination procedures the professionals should keep in mind the
maxims below:

1. Committing that which is prohibited is not allowed except in
the case of dire necessity.

2. Necessity never requires obligating that which is inessential or
optional.

3. The necessity does not invalidate the rights of others.

4. Hardship begets facility.
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