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Deliberative Democracy, the
Discursive Dialemma, and
Republican Theory

The ideal of deliberative democracy a it voters should vote in a way that

reflects their deliberatively miorfneu_';uc‘;gments on matters relevant to the comi-

mon geod but it says nothing on how those votes shouid be aggregated into
collective judgments. This makes for a problem, since there are two ways in

the aggregation of judgments might go, as the discursive dilermima shows.

whic
One would ensure that collective judgmenss are maximally responsive to indi-
vidual judgments but risk the rationalicy of the judgments collectively main-
tained. The other would ensure the rationality of collective judgmenss but reduce
the responsivensss of those judgments to individual views. One would preserve
the democratic aspect of the ideal and comproniise the deliberative; the other
would preserve the deliberative and compromise the dernocratic.

VY hich way should the ideal be extended to cope with this hard choice? |
arguc that the republican defense of deliberative democracy suggests that the
aeal ought to ve extenaed so that collective rationality is prized over respon-
siveriess to individual views: the deliberative aspect should be given priority over
the democratic.

There are five sections to the paper. In the first, 1 give a brief accouns of the

ideal of éeiéberative democracy. In the sccond, I introduce the discursive di-

iemma, and then in the third section I show why the issue that it raises is of
tiberative demo-

relevance to the deliberative—democratic idezl. Flow should é:

1 in the fourth scction that the role in which

crags resolve that issue? I main
republican theory casts deliberative demaocracy argues for resolving it so that
coliective rationality is given miore importance than responsiveness to individial
views, And then in the final section I argue for tac consistency of that position
with the main sorts of argumient put forward by others in defense of the ideal.
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The Discursive Dilemnma and Republican Theory

1. The Ideal of Deliberative Democs racy

There are three issues on which deliberative democrats divide among them-
selves. Firse, the question of how many contexts — electoral, parliamentary, bu-
reaucratic, industrial, educational, and so on — ought to be democratised. Second,
the question of how many issues in any democratised context ought 1o be under
democratic control: just the choice of office-holders, or also the choice of gen-
eral prograims, or perhaps the choice of detailed peolicies. And third, the question
of how far a democratic character serves to justify or legitimate a regime and
pattern of decision-making, or at least to give them a presumnptive suthority: to
placc the onus of argument on the shoulders of those who would not comply.

But no matter what their differences on such gquestions, deliberative demo-

ie degree of consensus on how democracy should be or-

crats show a rernarkab
ganized when it is established at a given site. They agree that any deinocratic

way of doing things should be inclusive, judgmental and dialogical in character.

These threc constraints, then, articulare %:}rc i rnocratic ideal that

they share.’

@ The incusive constraint: all members should be equally entitled o vote on
how to resolve relevant collective issues, or bundies of issues, with some-

Fhar Jeee PRt o 1eim e s - t 3 11 ] Ao d S StEs - -
\Aﬂﬂg Ie8S tNan a uianumnous vote DCINY SUIECICNT 1O deterinine e ouiCcome,

8 ihe ju dgmeh tal consiraint: before voring, members should deliberate on the
basis of presumptively common concerns about which resolution is to be
preferred.

®  Lhe dialogical constraint: members should conduct this deliberation in open
and unforced dialogue with one another, wherher in a centralized forum or

in various decentralized contexts.

The inclusive constraint means that deliberative democracy is to be contrasted
withi elitst or authoritarian scheines, even ones in which deliberation and dialogue
have an important place. [t will be satisfied in any context by having « representa-
tive deniocracy, if democratic control only runs to the choice of office-holders,
but the generul assumption is that, other things being equal, direct participation by
all members will be preferred to indirect represcutation. The constraint includes
the stipulation that unanimity s not required for the determination of an out-
corre, since a combination of inclusiveness and unanimity would lead to a group’s

ing unable 1o reach a common view on most significant issues; unanimity s
probably achievable, at %est, only on very abstract constitutional matters.

The judgmental constraint has got two sides to it. First, it requires voters to

deliberate or reason about how they should vote, not just vote in an unreficctive

or spontancous or reflex manner. And second, it requires voters to deliberate
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about how they should vote on the basis of considerations as to what is best for
the society or group as a whole: what is likely to advance those common inter-
ests that mermbers are capable of recognising as common interests. This con-
straint need not iselfspecify any particuiar conception of such common, avowable
interests: that may itself be matter for the sort of deliberation recommended.
What it counsels against is any pattern of voting in which cach individual voter
takes account only of what is good for his or her particular corner or circle. The
nodel of i*mg recommended under this constraing can be described as judg-
ment-voting rather than preference-voting. The idea Is that each voter should
make up his or her own mind as to what is for the good of the group in question
and should vote on the basis of that judgment, not on the basis of brute prefer-
enice or bargained compromise.

n the ideal of deliberative democracy riarks a

The third, dialogical constra
further, important level of differendation. It rules out the sort of plebiscitarian

dispensation in which each participant privately forms his or her judgment sbou

commen avowable interests, rather than doing so in dialogue with otiers, and
then votes on the basis of that judgment. [t is sometimes thought, on the basis of
his remarks about the danger of faction, that Rousseau embraced this pisb seitarian
ideal. According to Rousscauy, so it is said, ‘each voter is po isd about his inde-
vendendy reached choice, without any group deliberation’.” But this interpre-
tation is almost certainly mistaken, if only because it mukes no sense of Rousseau’s
requiring that the people come together in an assermbly. What e was anxious to
guard against was not dialogue and debate, with the formation of indivic ual

vis fosters, but rather the ¢

sudgmenst that t eat of some individuals’ %)eing SO

intimidated or impressed by others — so deferential towards them — that ?hey
vote according to the judgments of those others, not according to their own.”

The third constraint requires that the dialogue envisaged be open and unforeed,

while allowing that it may be centralized or decentralized. It yust be open in the

sense that no one

sense that each can get a hearing and it must be unforeed in

need fear to speak their mind; it st approximate the conditions for ideal speech

that Jiirgen Habermas ernphasizes.” Some will insist that dialogue must be cenirai-
ized in a single forum, if wlk of deliberative democracy is o be justified. But § think
that it is betzer to leave that question open and to take the centralized or collective

i,

icture of deliberative democracy as a more specific verion of a broader ideal

2. The Dizcursive Drilemma

The doctrinal paradox

So much for the different elements in the ideal of deliberarive democracy. Now
for the discursive dilernma. The dilernma represents the generalisation of a prob-
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lem that scholars of jurisprudence have recently called the doctrinal paradox.’
This is a paradex that arises when a muldmember court has to make a decision
about some matter on the basis of received doctrine as to the considerations that
ought to be taken into account.

Consider the case of a three-member court casting votes as to whether sorme-
one is liable in tort for something they did that affected another. Legal doctrine
requires the judges to make judgments, not just on lizhility, bur also on the
related issues of whether there was harm done and whether there was a duty of

care. And, more specifically, legal docirine requires them to let the resolution of

thiose other issues determine the resolution of the Hability question. Imagine,

tizen, that the members of the court vote on the pattern in the following matrix
about the issues facing it.

Matrix 1
Was harm done? Was there o duty of care? Liable?
Judge A Yes No No
Judge B3 No Yes No
Judge C Yes Yes Yes

The judges represented in this example are each individually consistent in the
way they cast their votes. And furthermore they are consistent, so we may as-
sume, out of compliance with legal doctrine. That is to say, they first decide on
the issue of harm and on the issue of care and then they each let cheir vore on
iability be driven — driven in consistency — by their votes on those issues. [f we
ook at the majority vote on each issue , however, we see that collectively the
court s inconsistent. It supports affirmnative judgments on the first two issues —
there are two Yes's on each question — and a negative judgment on the third:
there are two INO’s in the final column. Hence the court as a collective body
oreaches legal doctrine, because it does not draw the conclusion on liability that
its positions on cthe ot}

er issues require.

The doctrinal paradox consists in the fact that aithough each of the judges in

a case like this complies with legal doctrine, they still come up with a collective

set of judgments that is in breach of consistency and in conflict therefore with

iegal docirine. The paradox will arise wherever a majority in the Zroup suppors

h of the premises, different majorities support differcnt premises, and the

ntersection or overlap of those mayjorities 1s not itselt’ a majority in

the group.
The fact that those in that overlap are not themselves a majority — in the case

considered taere is only one judge, C, in the intersection - explains why there is

only a minority in favor of the conchision.®

The doctrinal paradox is not confined to cases where a court has to make a

decision by reference to a conjunction of premises. it can also arise in cases

where the court has to make its decision by reference to a disiunction of consid-
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erations; that is, in cases where the support required for a positive conclusion is
only that one or more of the premiises be endorsed. This is unsurprising, of
course, given that a disjunction of premises, p or ¢, is equivalent to the negation
of a conjunction: not-(not-p and not-g). Still, it may be worth illustrating the
possibility.

Imagine that three judges have to make a decision on whether or not some-

one should be given a retrial; that a retrial is required either in the event of
inadimissible evidence having been used previously or in the event of the appel-
lant’s having been forced to confess; and that the voting goes as in the following

o » 5 & o

matrix among the judges.

Matrix 2

Inadmissible evidence? Forced confession? Rerial?
Judges A Y es No Yes
Judge B No Yes Yes
Judge C No No No

This case also illustrates a doctrinal paradox, since the normal procedure of look-
ing at the majority in the last column will lead to giving the defendant a retrial
but that collective judgment is out of kiiter with the majority-supported judg-
ments on the first two issucs.

The doctrinal paradox raiscs a scrious quesiion for coilegiate courts. Should
things be organized, as they are in most jurisdictions, so that judgment on the

issuc under adjudication — the conclusion — is determined by whether z majority

support it? Or should they be organized so that judgment on that issue is deter—

rnined by the judgments that majorites support on the doctrinally prior issues: if
you like, the doctrinal premises?
it should be clear that the doctrinal paradox will generalize in a number of
en)

iimensions, representing a possibility that iy muterialize with any number of
b 5

cision-makers greater than two and with any numiber of premises greater than
one, whether those premises be conjunctively or disiunctively organized. Bus
there are other, perhaps less obvious ways in which it can be generalized also and
I now look at three of these. 1 describe them respectively as the social generali-

zation, the diachronic generalization, and the modus tollens generalization.’

The social generalization

A paradox of the sort illustrated does not require the presence of a legal doctrine
which dictates that certain issues are prior to another — an issue on which a
conciusion has to be reached — so that judgments on those prior issues ought in

consisie ve conciusion. it will also arise when z

y to dictate the judgment on

group of people discourse together with a view to forming an opinion on a
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certain matter and wher they agree that the matter should be determined by the

resolution of other, bprior issues.

Consicler an issue thut might arise in a workplace, among the eraployees of a
company: for simplicity, as we niay assume, a company owned by the employ-
ees, The issue is whether to forgo a pay-rise in order to spend the money thereby
saved on introducing a set of workplace safery measures: say, measures to guard

against electrocution. Let us supposc for convenience that the employees arce o

miake the decision — perhaps because of prior resolution — on the basis of consid-

e

ering three separable issues: firse, how serious the danger is; second, how
tive the safety measure that a pay-sacrifice would buy is likely to be; and third,

whether the pay- -sacrifice is bearable for members individually. If an employee
thinks that the danger is sufficiently serious, the safety measure sufficiently effec-
tive, and the pay-sacrifice sufficiently bearable, he or she will vote for the sacri-
fice; otherwise they will vote against. And so each will have to consider those
three epistemically prior issues — those premises — and then look o what should
be concluded about the pay-sacrifice

Imagine now that after app?op?iaé:e dizlogue and deliberation the employees
arc disposed to vote on the relevant premises and conclusion in the pattern
iliustrated by the following matrix for a grou p of three workers. The letiers A, B
and C represent the three employees zmd the "Yes' or 'No’ on any row repre-

sents the disposition of the relevant emiployee to admit or reject the correspond-

}Ilg ?}'€HllS€ OT CONCcluss .

Matnx 3
Serious danger?  Effective measure? DBearable loss?  Pay-sacrifice?

A. Yes No Yes No
B. No Yes Yes No
C Yes Yes No No

[f this s the patera in which the employees voze, then a different decision
will be made, depending on whether the groap judgment is driven by how
members judge on the premises or by how they judge on the conclusion. Look-
ing at the martrix, we can see that though everyone individually reiscts the pay-
sacrifice, a majority supports each of the prernises. If we think that the views of
the employees on the conclusion should determine the group-decision, then we
will say that the group-conclusion should be o reject the pay-sacrifice: there are

only ‘No’s” in the final column. But it we think that the views of the employees

on the premiises should determine the group-decision, then we will say that che
group-conclusion should be to accept the pay-sacrifice: there are more “Yes's'
than ‘No’s” in each of the premise columns.

There are furniliar practices of group deliberation and decision-making corre-
sponding to these two options. Thus the group would go one way if members
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entered into deliberation and dialogue and then each cast their personal vote on
whether to endorse the pay-sacrifice or nog; in that case the decision would be
against the pay-sacrifice. The group would go the other if there was a chairper-
son who 0ok a vote on each of the premises — say, a show of hands — and then
let logic decide the outcome; in this case the decision would be in favour of the
pay-sacrifice.

This example is stylized but should serve to indicate that the paradox is not
confined to the domain in which legal doctrine dictates that certain judgmensts
are to be made by reference to cermain consideratdons. There are many social
groups that have to muke judgments on various issues and that routinely do so
by rcfererice to considerations that are epistemnically privileged withii the group.
Any groups that are charged by an external authority with making certain deci-
sinns on the basis of designated considerations will have to do this. And so will
any groups that aspire to identifying such considerations for themselves,
constitutionalizing the relations between members around a recognition of shared,
decision-driving commutmens,

The diachroric generalization

For all that has been said in this first stage of generalization, the paradox may

Foure miuch in social and political life, The reason is that whereas

tht‘jtﬁdges in a courtroom routinely have 0 make their judgments by reference
to shared considerations, people in other soc m? aroups will often reach collective
decisions on an incompletely theorised basis.” There will be a majority, perhaps
sven a consensus, in favour of a certain line on some issuc but there will be no

agreement among the parties to that majority or consensus on the reasons that
support the line. The partics will each vote that line for reasons of their own —
reasons related to their own interests or their own judgments of the common

rest — and there will only be a partial overlap between the different consid-

erations they sach take into account. Thus there will be no possibility of their

3

resorting to common premises to determine the {inc that they ought to take.
Bus sound though this consideration is, social groups will still have to deal

routinely with a problen: akin to the doctrinal paradox. In the examples given
from judicial life, and in the social parallel suggested, the issues involved — the
premise-issues and the conclusion-issue — are up for determination at one arnd
the same time, both by the individuals and by the group. But the problem in-
volved can arise across tirme as well as at a titne; it can have a diachronic as well

as a synchroaic character. And the fact that it can arise 1 this way means that

incompiletely theorized judgments are also vuinerable to it
Suppose that over a period of time a group makes a judgment on each of a set
of issues, deciding them all by majority vote and on incompletely theorised

grounds: different members of the group are moved by different considerations.
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Sooner or later such a group is bound to face an issue such that how it should

judge on that isste is determined by the 1uag;nen s it previouwsly endorsed on
I fuce the familiar problem chat

other issues. And in such an event the group will
majority voung on the new issue may generate a collective pattern of voting that
is inconsistent in character — inconsistens, in this case, across time.,

The courts will often face this diachronic version of the problem as well as the
syncironic version that we considered; this will happen when previous judg-
ments of the court éictate the judgment that it ought to make on an issuc cur-
rently before it. But, more imporiant for our purposes, even social groups that
differ from the courts in routinely securing only incompletely theorized agree-
mients will have to confront the diachronic version of the problem. They may
escape the synchronic problem through not being capable of agreeing on com-
mon considerations by which different issues are to be judged. But that is no
guarantee that they will be able to cscape the problem as it arises in diachronic
Lo,

he diachronic problem is going to affect a wide range of groups. Sunpose, to
taie an iliuserative example, that a political party announces in March, say on the
basis of majority voting among its mernbers, that it will not increase taxes if it
gets into governmient. Suppose that it anmourices in Tme, again on the basis of
majority vote, that it will increase defense spending. And now imagine that it
faces the issue in September as to whether it will increase government spending
in other areas of policy or organization. Should it allow a majority vote on that
Isue 10O

i the party does allow a majority vote, then we know that even in the event
of individual members being perfectly consistent across time, the vote may favor
increasing goveriment spending in other arcas. The members may vote in the
pattern of members A to C in the following matri

Martrix 4
Increase taxes?  Increase defense spending?  Increase other spending?

A. No Yes No {reduce)
8. No No {reduce) Yes
. Yes Yes Yes

Thus the party will face the hard choice between being responsive to the views
ot its individual members and ensuring the collective rationality of the views it

endorses.

The modus tollens generalization

[n the legal case it is taken to be irmportant, not just that judges be consistent, but

3

chat their judgments on the doctrinally prior issues dictate in consistency how
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they vote on the matter ¢ ated. Similarly in the shop floo: sxa§11ple, it

15 taken to be important, not just that the workers be consistent, but that their
judgments on the epistciically prior issues ofdmwer effectiveriess and bearability
of cost determine how the y voie on il he pay- sucrifice. But the ASSUINPT ion that
there are any issues which stand out as doctrinally or epistemically prior 13 un-
necessary. The sort of problem involved will arise just on the assurnption that
whatever judgments are made or all the issues, they have to be consistent with
one another. When we see this, we see a third and still more importan: way m
which the docirinal paradox generalizes. For reasons that will be clear shortly,
cescribe it as the modus follens generalization.

When an individual or group relies onan .]SSdH;pthh of doctrinal or epistemic
prior-;ty i‘ii"id argues from the way carlier issues in one of our matrices are resolved

to how thie last issue is resolved, then they practise what we might loosely de-
scribe in the old scholastic term as medus ponens: they move from the assertion of

certain views on the earlier issucs to an assertion of the view that has to be tzken

sion of priority is made among the issues, then it is

on the last. But if no assumn

possible to achicve consistency, either by complying with modus ponens or by

complying with the traditionally described alternative, modus toliens. Under this
alternative, the individual or group would stick with the view to which they are
independently attracted on the last issuc and then argue for the nced to with-
draw one of the commitments mades on the earlier 1ssues,

Consider how the group in the worker example might oy to achisve consist-
ency, if the assumiption of episternic priority is lifted. It might still jgnore the

majority vote on the pay-rise issue, as modus porens would require, and let the

majority votes on the other issues dictate the collective view on that ato;1;iasi6§';.
But another equally salient possibility would be to ignore the majority vote on
one of those earlier issues, letting the maiority votes on the other earlier issues
together with the majority vote on the conclusion dictate the collective view to
be taken on that particular issue. Or consider the case of the political party. The
members of the party might allow the carlier commitments to determine the
commitment on the later issue, thereby achieving consistenicy. Or they might
decide to stick with the majority view on that later issue and then look to with-

drawing one of the earlier commitments.

It shouid now be clear why [ speak of a discursive dilemma rather than a

doctrinal paradox. The doctrinal paradox arises when certain judicial issues that
are up for resotution have to be resclved at one and the same time; and are

legal doctrine. The discursive dilemma can

arise outside the judiclal domain; it can amse even when the issues involved

prioritised among themselves under

come up over tirme, not simultaneously; and it can arise just in virtue of the
reguiretnent of consistency, not on the basis of any assumed priority among the
issues. in these respects it is a problem that is general to discourse, not just a
problent associated with legal doctrine.
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The problem posed represesnits a hard choice or dilermima, not anything that
strictly deserves to be called a paradox. 'The hard choice that a2 group in this
dilemma faces is whether to let the views of the collectivity on any issue be fully
responsive to the individual views of members — the views they form prior to
feedback on the collective pattern — thereby running the risk of collective in-
consistency; or whether to ensure that the views of the group are collectively
consistent, cven where that means compromising responsiveness to the imitial
views of individual menibers on one or znother issue. You can have individual
responsiveness or collective rationality but you cannot have both — or at least
you cannot be sure of being able to have both.

3. The Relevance of the Dilermnra for Deliberative
Democracy

The participatory and regulatory questions raised

Under the regime of deliberative democracy, it is required that with any logl
cally connected propositions 1 the domain of discussion — they may or may not

be cast in the role of premises and conclusion — people make up their minds

abour the propositions in such a way that reason is satisfied. They do not endorse
inconsistent or otiherwise incoherent sets of propositons; they do not fail to

cerive conciusions that are supported, even saliently supported, bv what they

already endorse; and they do ot foliow z procedure —say, one of unanimitarian
voting — that gives them nothing 1o say on most issucs. This mcans that they

therefore face the prospect of a discursive dilemima; indeed there is  general

-E}}‘x})(js\;jlilty Orem LH;LT Can OC‘ U?V()‘I‘(f(g Lo f‘\fdb 1\1 zﬂ\ pos ﬂt

There are two broad questions that wili be raised for deliberative democracy
by the discursive dilemma. The fisst is the question of how a group should be
organized if mgjority voting on certain issues s Hable, no muatter how delibera-
rive, to generate coliective inconsistency and there is nothing that members can
do in response to feedback about that inconsistency: nothing that they can do &<

put it right. This, in effect, is the old participatory qsestion as to whether such a

group should be allowed 1o address issues that can give rise to inconsistericy or
whether the domain of 1ts decision-making should be fesiricied to the choice of
representatives. If the domain of decision-making 1s restricted in this way, so
that members of the group have a say only ona the personnel who will represent
them and on the platforms that they prefer such personnel to advance, then the
spectre of collective inconsistency will disappear.

‘The second question raised for deliberative democracy by the discursive di-
lemma arises when the group in question does have a feasible choice between

following a procedure that ensures responsiveness to individual views, while
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tisking coliective rationality, and following a procedure that ensures coliective

rationality but compromises responsiveness to initial, individua! views. The first

procedure will obviously involve having members vote, on a majoritarian or at
least non-unanimitarian basis, about cach of the issues before the group, and
then letting that vote determine the collective view. But what will the second
procedure involve? Consistenitly with behaving in & deliberative democratic
manner, the group might let the presumptive set of coilective views be deter-
mined by having memibers vote on each issue and only consider moderating
those views — amending one or other of then: — in the event of feedback o the
effect that collective views are irrational in somce way. The amendment chosen
might involve letting the views with the presumptive status of premise—judg-
ments ~ if that can be agreed — determine the view on the conclusion. Or i
might involve holding on to that conclusion and revising the coliccdvely cn-
dorsed view on one of the other issues. It might involve practising modus porens
or modis tollens.

I describe the question that the dilenuma raises for this second sort of group as

egulatory rather than participatory in character, since it bears on how the groun
should regulate its decision-making. The group that confronts this question faces
thie hard choice that is characteristic of the discursive dilemma. If the procedure
adopted favors respa‘msévencss and risks rationality, then it will reduce the deiib-
erative component in the ideal of deliberative democracy. If it favors rationality
and compromises responsiveness, then it will reduce the democratic component
in that ideal.

The participatory and regulatory questions come up for the ideal of delibera-
tive dernocracy in different fora and we should look briefly ut where in particu-
lar they get a grip. We alrcady know that the regulatory question comes up in
tire judicial context, since that is what the doctrinzl paradox establishes, But we
should also say a little about three other contexts that are particularly salient in
thre working of a state: the electoral, the administrative, and the parliamentary.

The clectoral context

The members of the electorate 1n any society, however large-scale, will be indi-
vidually capable of rnaking judgments in a deliberative and dialogical way and of
casting votes that reflect those judgments. But if an electorate proves to support
an Inconsistent set of positions, say in a series of referendums, there is Hude or
nothing that it may be able 1o do zbout that inconsistency. The group will be
too loosely jointed and unorganized in any large-scale socicty to have the capac-
ity to register the inconsistency at group level, to debate the different ways —
those associated with modus porens or modus tollens — in which consistenicy might
be restored, and to organize a vote on which approach to adopt. Almost any
procedure we can imagine whereby the electorate could regulate imelf with a
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view to ensuring collective consistency would be impossibly cv
would involve giving over power to represeniatives.

This means that if the electorate as a whole is allowed to judge on policy
issues, then that will jeopardize comsistency in such judgments; the discursive
dilernma shows that inconsistency will represent a permanent possibility. Even if
the members of the electorate are individually rational and consistent in the
judgments they make, still the electorate as a group may give support to incon-
sistent and irrational collective judgments. The only way for the electorate as a
Wﬁoic to be assured of avoiding such inconsistency will be for the domain of its

judgmensts to be limited to selecting representatives and to identifying preferred
programs of policy-making.

The question raised by the discursive dilernma for the case of the large-scale
electorate, then, is the old, participatory issuc of whether large-scale electoral
democracy should extend to policy questions: whether, despite the scale in-
ey

voived, it should be direct ruther t scntative. Let the electorate serve

solely in the scleetion of representatives — and indirectly in the identification of
preferred programs — and inconsistency can be avoided. Let it serve in the selec-
tion of policies and inconsistenicy is likely to prove inevitable,

The administrative context

VWhat of the relevance of the discursive dilemima to the smaller bodies that are of
such importance in the administration of any democracy: the committees, agen-
cies and commissions in which so many public decisions are made? Whar is the
relevance of the dilemma, in particular, given the assumpdon that they are to be
organized democratically?

Some of these bodies will be governed by assumptions that identify certain of
the issues they confront as prior to others; the bodies will have terms of refer-
ence enjoining them to judge on the posterior issues — these may be matters of
adindication or advice or interpretation — by reference to the matters that are
designated as prior. In such cases the discursive dilemma will clearly raise the
question as to whether the bodies in question should police themselves to ensure
collective consistency or whether they should go with the votes on cach issue
before them, cven if this gives rise to collective inconsistency. The question {J’;at

arises will be almost identical to the question raised in the judicial context by
original doctrinal paradox. Should the bodies envisaged regulate themselves with

a view to displaying collective rationality or should they be content to recogaise

rat they are just aggregates of individasls and to support sets of judgments, even
inconsistent sets of judgments, that faichfully reflect the views of their members?

What of the administrative bodies in public life where mermbers also vote on
rationally connccted issues but are free to vote on the basis of their own indi-

vidual reasons? What, in other words, of the bodies whose mcmbers share no
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predetermined view as o the relative importance of the lssues char they face?
Does the discursive dilemma raise the same regulatory question here?

Yes, it does. Each of the bodies envisuged will have purposes such that meni-
bers have to be willing to oromote them. And each of the bodices in question wiil

have to make judgments on issues related 0 those purposes — say, issues of

opportunity, issucs of cost o7 issues of means-end CONNBCCHion — a3 they conie up

for resolution over tinie. Itis inevitable that sconer or later an issue will arise that

is ﬂmo*mlly connected with issues on which the group has already judged. And

iat happens the group will face the regularory question raised by the
dnC 1sive dilemma. Is it to make 2 collective judgment about the new issue on
4 majoritarian basis, thereby risking collective inconsisternicy over tlmc? Oris it
o address any inconsistency that majority voting may generate and have re-
course to a procadure whereby the inconsistency iy be remedied? The prob-
iem is well illustrated by the challenige facing the political party in the example
giver: in Matrix 4.

The parliamentary context

We have identifieda p(r-ﬂci'natory guestion that the discursive dilemma raises for
deliberative democracy in a farge —scale electorate and a z‘c‘vﬂ]a‘ior’y L‘mest%on that
it raises for administrative commiitees, agencies and commissions that are also

expecied 0 operate in a deliberative democratic way. What of the houses of

parliament or congress, however? What question, if any, does the dilemma raise
here?

The houses of parliament may operate, roughly, on a Westminster or a Wash-
ington pattern. Under the Westminster system parilarent works in the manner
of the electorate in a large-scale, wholly representative democracy. 1t serves to
scicct the members of the govermment on the basis of which party or alliance of
vartics commands majority support, and it provides a forum to which the gov-
erning party or alliance, its decisions already made, comies to be interrogated for
the consistency of its policies and for their more general imerits. And that is all

wat it does. O at least that is all that it does in the main. Private members’ bills
;’n;ﬁ(e the situation more complex, as does the fact that the decisions of the
governing party or alliance tave to be ratified by a parllamentary vote, 5o tnat
they may occasionally be modified or even — a rare event indecd — reversed.

Under the Washington system, pariiament has a different role, even though it
divides along party fines on many issucs. While its decisions may be overturiied
by the President, tney are precisely chat: decisions. If the Westminster houses of
parliament resernble the electorate in a representative democracy, the Washing-
ton houses of congress resemble the electorate in a democracy where referen-
dums — advisory referendums, to be sure — are the order of the day. And as
referendums may generate inconsistency across time, so may the votes that the
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houses of congress support. In the case of congress, of course, mernibers are few
cugh to be able to register the prospect of incounsistency and try to do some

thing abour it; and should they fail to do this, they may rely on the Supreme

Ceurt to provide an interpresation of their decisions that restores consistency to
them.

Given the availability of these two systerss, the discursive dilenmima raises the
same participatory question on the pariamentary frong as it does on the elec-
toral. 'he question s whether to give parliament the sort of role associated with
the slecrorate in a representative dermocracy or whether to give it the richer,
participatory role of an clectorate that rules by referendum: whether to organize

it, roughly, on a Westminster or a Washington model And if'a decisios is made

i1 favor of giving parlisrient s such a participatory role in governmental deci-
ston-making — parliament as distinct from the governing party or alliance of
parties — then the dilernma raises the further, regulatory question as to whether
parliament ought to impose tie discipline of reason on itself at the collective or
az the individual level

The upshot, then, is this. The discursive dilemuma is of relevance for large-
scale elecroral and parliamentary dernocracy so far as 1t raises the participatory
question as to whether the group as a whole should be allowed w determine
policy matters, as well as matters of personnel and program. And the dilemimna is
ial
bodies and perhaps also to parliament — so far as it raises the regulatery question

of relevance to administrative bodies in public life — as it s relevant to judic

as to whether a body should swrive for the consistency of a unified collective
presence or allow is judgments, even perhaps at the cost of incounsistency, to

reflect the views of its members. In each case of

i kind there will be o ques-

tion as to whether the members of the body shouid impose the dsciphne of

reason on themselves at the collective or at the individual level.

4. The Resolution in Republican Theory

The republican argument for deliberative democracy

Lepublican theory, as [ have argued elsewhere, puts a premium on people’s
enjoying freedom as non-domiination: that is, on people’s having « status such:
chat ideally no one else is able to interfere arbitrarily in their lives.'" [fanv other
person or agency is able to interfere in their lives, then they must be forced to
rack people’s avowed or readily avowable interests in the interference they
practise; they must not have a power of arbitrary interference. My aim in this

sed
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dve democracy and, second, to show that that case argues for a distinctive reso-

lution of the issues raised for deliberative democracy by the discursive dilemmnia.
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The republican image of freedom raises the question of how the state can be
g i
locked from enjoying a power of arbitrary interference in the lives of citizens.

The state Is a necessary insticution and it necessarily has a power of interfering
with people: it cannot operate without being able to tax, legislate and penalize
the governed. So how is its power of interference to be made non-arbitrary?
How is the coercive state to be forced to track peoplc’s common avowed or
avowab!

interests? Republican constirutional theory is bailt around that gues-
tlon and has co'ﬁs]ﬁemiy sought to describe various devices whercby non-arbi-
trasiness may be farthered. These include familiar raechanisims such as democratic

2lection, rule Of law, separation of powers, limitation of tenure, rotation of of-
ﬁ\,c and so on.

One important strand in this republican wradition of constitutional discussion
has been the idea that if the state’s power of inerference is to be rendercd non-
arbitrary, then whatever other devices are in place, pa.o%;)“ must be able to contest
the decisions made by various arms of government. They must have access to the
reasons supporting those decisions and they must be able to contest the soundness

£ those reasons or the degres of support they offer to the decisions 1 1ade. More-
over they must be 1n a position, ideally, to expect thut such contestations wili

be heard, will be impartially adjudicated and, if necessary, will be implemented
against those in government. The general message is that so far as a government 18
effecrively contestable, to that extent it is less likely to eni oy arbitrary power.

The effective promotion of contestability in the poli tical sphere requires a
variety of institutions, especially if it is to guard against unwieldy levels of com-
plaint.'! From our point of view, however, only two observations are relevant.

The first is ¢ sutting in place a regime of  alectorul democracy is essential in
Y

guarding against certain possibilities of non-conzest ability and domination: the

colonial, the authoritarian, and so on. And the sccond 18

¢ any such regime
still leaves striking possibilities of non-contestability and domination in place:
possibilities associated with the tyranny of the democratic majority, i particuiar,
and the tyranny of what we might describe as the democratic elite: chose in the
corridors of power — for exarnple, in the bureaucracy, the cabinet, the courts,
the prisons, or the police force — who can impose their own will in how they
interpret and imiplement democratic policy.

How arc people to be empowered in relaton to demiocratic majorities and
democratic elites? Flow are they to be given a power of contestation against
them? Whatever clse is necessary, it seems clear that they must be able to ask
afrer the reasons that support the decisions, they must be able to question the
celevance of the reasons and they must be in a position to expect a fair hearing.
And all of that is going o be possibie, of course, only so far as the democratic
bodies in question operate in a deliberative mode. There must be a dispensation
of deliberation in place in the comumunity as a whole, and in the microcosm of

arliament, which establishes a currency of considerations that are admitted on
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ali sides 1o connect with conmon avowable interests and to be relevant to the

re different arms of

#i

doings of government. There must be a commitment in ¢
government to justifying whatever decisions are taken by *efer ce to the con-
siderations that are relevant, by common consent, in their case. And it must be
passible for private individuals, or perhaps for designated representatives, to chal-
lenge such decisions on the grounds that the reasons guoted are not sound or do
not offer the requisite support for the decisions taken. It is only in the cvent of
democracy having this deliberative cast that contestabilicy, and ultimately nori-
bitrariness, can be furthered.

This republican argument for deliberative democracy applies also, of course,
to fora beyond those of government. Take the workplace community or the
community organization, or indeed the family. Even it decisions are taken demo-
cratically in such a body, there will be little protection against arbitrariness —
short of exit — ualess the democracy in question operates i deliberative "ﬁoc‘.\,,
giving individuals a chance to contest the decisions made. if decisions are mad
on the basis of interest-group politics, or bargaining from different [eveis of
power, then there will be no grounds on which any contestation can be made.
Brute force or naked preference will ruie.

Cass Sunstein probably has the republican case for deliberative—democratic
procedure in mind when he describes deliberative democracy as & ‘republic of
reasons’.'? Just as people are in a position to kxnow where they stand in relation
to a judge only so far as the judge has to provide statements of reasons for s or
her decisions, so more generally people can know where they stand in relation
to public decisions only if they know what the grounds adduced in support of
those decisions are. Thev will not be able to take a stand in relation to public
decisions, if those decisions are the outcome Ofinaerfes{—g;otap bargaining or of
voting on the basis of naked, unargued preference. Such non-deliberatively gen-
erated decisions would have the profile of dictats or fiats from on high, where
the products of deliberative—democratic procedure would present tizemselves as
reasoncd — well-reasoned or badly reasoned — judgments that people are in a
position to examine, assess and, i necessary, challenge.

The contestability argument for deliberative democracy ought to have per-
suasive force, quite apart from its comnnection with republican theory. [t is o
particular interest here becausc — unusually amiong such arguments, as we shali
see in the next section — it provides a firm ground, at least in most contexts, for
taking a position on the participatory and regulatory questions raised by the

discursive dilermimna.

The implications for the participatory question

The republican, contestability argument does not offer a quick resolution of the

question as o whether parliaments ought to conform to the Washington model,
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having effective conitrol ofiegx Lanve decisions, or ought to play the rest ricted,

Westminster role; there are too many issues of deall involved for this to be
readily tractabie. But he argument does support a Lrm line on the que stion as to
whether large-scale clectorates — large-scale electorates as distinct, for example,

from town meetings — should be given control of policy issucs or restricted to
isstes of personnel and platform. It supports a restriction of electoral control to
the selection of representatives.

The reason is palpable in Lght of the discursive dilemma. For that dilemmia

shows that no martter fiow deliberative an electorate is, it is liable to give rise to
a collectively inconsistent position on related policy issues. And no group that
supports such a position is forced to track considerations of common avowable
interest, as political powers are required to do under the republican ideal. "The

inconsistency of the judgments maintained means

1t the group tracks no single
ser of considerations or reasons, and 1o considerations therefore that bear on

matters of common avowable interest. If the electorate as a whole 1s given direct
control of policy issues, therefore, then it i liable to be the most arbitrary of
sowers. [t will relate to individuals and smalier groups in the role of an arbitrary
despot.
A political power is non-arbitrary, under the republican account, o the ex-
cent that it is forced to track the common avowable interest of members of the

cicty. The electorate or populace chat is given the participatory role envisaged
wouid fil to be non-arbitrary in the most dramatic of ways. It would fail to
achieve this desired profile, not through tracking considerations that are more
special than they ought to be —not through serving just the interests of a major-
ity or an elite — but rather through failing to track considerations of any sort. {t
would represent, not & corrupt form of government, but an utterly capricious
one.

Not only would the people as a whole represent an arbitrary, capriclous gov-
ernment of this kind, were they allowed the sort of participatory role described.
Unlike most capricious governments that we might envisage — say. the rule of a
Caligula — they would represent a capricious government that could hope to be
morally as well as legally unchallengeable. The ethos of democracy gives any
decision that can be described as representing the people’s voice a certain mor-
ally special status, so that ermpowering the people in referendums could intro-
duce the worst of all imaginable despotisms: a reginie under which the most
capricious of powers remaiis mor ally as well as [egally unconstestable.

This is not to deny, of course, that comsistently with republican theory it

ﬁ'ﬂg?l[ be IT’;SCYU% in cerfain p‘&'t‘d'ﬁ(,'l}’ﬁi‘"ts Tor %OVC‘YTHHGHI to resort o :eferendum

or even for government to allow citizen initiated referendums on whether to
repeal existing legislation. ' Andic1s certainly not to downpiay the importance

of electoral democ

¢y, let alone the importance of civie culture and involve-

ment. Under che representative regime that republicanism would support, it is
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going to be of the first importance that there is widespread public debate related
vhtdorms. For only

ks

to the choice of personncl and the identiflcation of preferred p
debate of tha
it is appropriate to interrogate government. And it Is only in the light of the part

ind can establisti the currency of considerations in terms of which

they play in such debate that representatives can be held to later account. The
message is no¢ that electoral apathy is desirable — far from it — but rather that

clectoral democracy should not have the sort of participatory cast associated
with rule by referendum.

There is also a further thought to add. In arguing for the importance of con-
testability — that is, of effective access to contestation — the repubiican approach
gives support to the idea that people should have discursive standing in relation
to government: they should relate to government as parties that can only be
interfered with when it is clairmed — and the claim can be put to the test — that
interference is justified by common avowed or readily avowable interesis. The
enjoyment of such discursive status is of the tirst importance in people’s personal

and political life.™ While it fulls short of the active, discursive participation
prized by many deliberative democrats, it offers an attractive substitute for the

participatory ideat and may even represent tic decper dvating vaiue.

The implications for the regulatory guestion

But whar of the administrative and perhaps parlianientary bodies that are given

carriage of policy issues and that do have the capacity, like a coliegiate court, to

regulate themselves for the achievement of coliective rationality? Should bodies

of this kind work at ensuring such collective rationality? Or should they allow

themscelves to adopt positions which, at the cost of collective rationality, repre-
ent the views of their members faitnfully?

Flere 1t should be clear that short of the bodies being so simall that contestabil-
ity can be achieved in relation to the separate individuals invelved, it is vial
from a republican point of view that the groups work at ensuring coliective
rationa%jzy. The reason, as in the other case, is that & group which does not
ensure the consistency of the overall position it takes on issues within its conirol

will be an a?bitiary, capricious power in the lives of those whom 1t affects.
People may try to contest its individual decisions but since the potential incon-
sistency of its views means that it is not subject to any rule of reasons, there are
10 reasons with which they can hope 1o confront and confound it

The uncontestability and arbitrariness of such a group appears in the facr that it
will be essentiaily unconversable. It will be a body with which it is inhicrendy
impossible to ernter discussion, reasoning with it as to what it ought to do or ought
to have done in1 a given case. Consider the workforce in our earlier example. We
might discover that the majority view among its members is that electrocution s a
scrious danger, that a pay-sacrifice would solve the problem, and that the loss
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involved is bearable — and that those premises imply thata pay-sacrifice would be
des?

able; and yet it should be no surprise to find that the group comes down
against a pay-sacrifice. 'There is no talking to a group that operates like this. It will
represcnt a cornpletely capricious center of decision-making,.

Might the demands of contestability be satistied to he extent that the indi-
viduals it the group, though not the group iwelf, are conversable and contest-
able agents? Might they be satisfied in the way in which they might be thought
to be satisfied by the ordinary coliegiate court?

i am prepared to concede that where numbers are very stnall, as in the judicial
case, contestability can be achieved in significant measure at the individual tevel.
The court may not represent a capricious power, so far as iwisseenasa collection
of individually contestable judges. This contestability WLI be reinforced by the
fact that while the court {)pemtes as a set of individual judges in dealing wich the

Jdifferent issues that come up in a particular case, those judges do look to the

consistency of the collective court over time. They recognise the force of prec-
edent and oniy ignore 1t when they think that there are good reascns why the

court as a whole should set a precedent aside.

{ am loathe to think, however, that contestability is best achieved at the ind:i-
vidual level, even when numbers are small. It is not clear how satisfactory a
modei the judicial bench offers, given evidence that members switch votes in
order 10 aveid problems and given recent critigues of the systeni.’ 5 And in any
case the group, being an enaty that continues through changes of membership,
is the salient agency that we should want to have in a contestable and convers-

able role. With many groups, the court included, it will be important that con-
testability in relation to judgments at different times is ensured, not Just
contestability in relation to judgments at one and the same time. Since itis only

al menibers will
16

the group that is guaranteed to survive over time — the individu
come and go — it has o be the group as such that is required to be contestable.

This Resolution and Other Arguments for the Ideal

There are many different arguiments n support of deliberative democracy to be

adin the recent literature and we have been looking only at the implications

o1
of one. T'he question that we must consider, finally, is whether the position
taken here on republican grounds runs seriously counter to any of those other
argumnents. 1 devote this last section to trying to show that it does not. No
devotees of deliberative democracy, whatever the basis of their devotion, are
blocked from embracing the position defended in the last section; in particular
none are blocked from i

sisting on the importance of ensuring that collective

decision-

<ing bodies regulate themselves for consistency in their judgments

and actions.
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Arguiments for making democracy deliberative

Most of the arguments for deliberative democracy focus on the virsue of making

democracy deliberative: that is, on the beneflt to a democratic process or society of

having deliberation of an inclusive, dinlogical kind. Some assert that making de-

mocracy deliberative should hielp to ensure that people’s preferences are reflective

and informed, not just the brute product of their adaptation to circumstance; or

that it should enable peopie to do better in reaching beyond the chasms of differ-
ence that separate the members of certain groups, even il it does not bring them

into consensus; or that it should stretch people’s imagination and empathy as they
are forced to take a general point of view. Without alleging any such psychological
transformation, other argumesnts maintain that m{—{kmg democracy deliberative

shiould at least have the cffect of screening out seif regarding concerns in favour of

?E'ST”EDV 3??1'(}1‘(3?113‘{1?)"5 or Zi-'C‘EV‘EiHCEﬂg an ‘l(lﬁﬂ.%

more public-spirited corsiderations, t
of public reasoning among free and cqual participants. And yet a further range of

arguments urge that making democracy deliberative would promote such effects

as ]egm? ~ising whatever decisions are reached, making them more likely to wke

account of the relatively powerless, increasing transparency ameng members of

the group, Or promoting just Outcomes.

There is no likelihood that any arguments of this kind can be invoked against
the view that where this is possible, deliberative democracy ought to require

collective rationality; and that where this is not possible, it ought to allow fora
purely representative regime. We do not eliminate deliberation by shaping de-

liberative democracy in this way, and benefits of the kind invoked 1n these

arguments 1l look to be consistent with doing so.

We do not eliminate deliberation from the electorate, as already mentioned,
by restricting electoral democracy to a representative profile. And neither do we
eliminate deliberation by requiring other groups to impose reason at the coliec-
tive level. Consider the workforce deliberating on whether to take a pay-sacri-
fice and use the money to introducc a safety measure. BEven if they agree to reach
a decision on the basis of certain premises, they will first be required under the
deliberative—democratic ideal 1o d'%scuss the matter in public. And the benefits
that come of ﬂmking democracy deliberative, according to the arguments under

consideration, would all seem to be available under this way of doing things;

oy
oy
—

particular, they would scem to be available as readily and as richly as under the

alternative.

Arguments for making deliberation democratic

A second sort of argument for the ideal of deliberative democracy makes a case,
1ot for having deliberation present in democz"atk process, but rather for having
dermocracy present in deliberative process; it argues for making deliberation demo-
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cratic, not for making democracy deliberative. The claim is that 1f there are

o

fatters of truth involved in political deliberation — as in the question, most
abstractly, of whether this or that is in the conmmon interest — then the chance of
reaching the trugh, or of reaching the truth according to received views of reli-
ability, is increased by having in place a regime of democratic decision-making
The arguinent may be recast for go(ﬁs other than that of maximizing the chance
of reaching the truth or minimizing the chance of falsehood. Tt appiies just as
readily to a more specific goal like that of minimizing the chance of a false
negative, for examplo: say, minimizing the chance of finding an innocent de-
fendant guilty. But 1 shall restrict myseil here to the original truth-centered case.
The most famous version of this argument derives from the Marquls de
Condorcet’s work in defense of his so-called jury theorem.!” The theorem pre-
supposes that the voters are independent of one another: while they may cer-
tainly form their opinions on the basis of dialogue, none of thermn votes in a way
that is blindly deferential to others. Tt shows that If voters each have the same,
greater than evens chance of being right on somie yes-no issue then, first, their
collective resolution of the issue, under majority rule, will have a yet greater

chance of being right and, second, it will have a nrogressively greater chance of
t pProg

being right as the size of the group increases. indeed the latter ele

=nt is assured,
oven if some voters have a less than evens chance of being right; it wili held so

long as the average chance of voters being individually right is greater than
evens,'®

Toes the jury theorem provide any reason for resisting a mode of democratic
Judgment-making that imposes reason at the collective level? Does it run coun-
ter to the Hine taken under the republican approach?!”

if the grov

» does not enforce reason at the collective level — if it does not try
o ensure the i’(«]thﬂailty of its collective judgments — then it will almost certainly
be led to adopt inconsistent judgments, as the discursive dilemma shows. Buit
inconsistent judgments cannot alf be true at once and so in this respect at least
the procedure would lead the group into despairing of the ideal of truth. The
other procedure, by contrast, would ensure that no inc -onsistency was main-
cined and would keep open the possibility that the group can hold by a set of
judgments that are all wue.

This consideration is not conclusive, since it is possible to have more truc
judgments incorporated in an inconsistent set than there are true judgments in a
counterparz, consistent collection. But it is hard to see why anyone would ex-
pect a group to do better in truth terms by not enforcing consistency than by
enforcing it; there are no special considerations that would explaln why this is
so. And that being the case, the observation made wot uld scem to suggest chat
those who are moved by Condorcetian or related claims should be inclined
o go along with the line supported by the republican argument, not to chal-
lenge it
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I conclude, to return to the general theme, that the various arguments in the

1

literature for deliberative democracy are consistent with the republicass way of
resolving the questions that the discursive dilemma raises for the ideal. The re-
publican commitment to contestability makes a powerful case for wanting demo-
d

for restricting the scope of decision-making to the selection of representatives

it

cratic procedure to support collective ratic

ility, where that is achicvable, a

where it is not. And the other considerations that arc invoked to support delib-
crative democracy do nothing to undermine the case made.?
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1. Path-Dependence’. Infernational Review of Law and Econorrics, 12 (1992}, 169-85;

Kornhauser, L. A, *Mecdelling Collegial Courss. 11, Legal Doctrine’, Jouraal of Law,
Leonomics and Orpanization, 8 (1992), 441-70; Kornhauser, L. A. and L. G. Sager,
“‘Unpacking the Court” Yale Law Journal, 82 {1986); Kornhauser, L. A and L. G,
Sager, ‘The One and tic Many: Adjudication in Collegial Courss’, California Lawv
Review, 87 {1993), 1-59.

6 The structure Invoived is this:

z. there is a conclusion to be decided among the Judges by reference to a conjunc-

on of independent or separable premises — the conclusion will be endorsed if
relevant ¢

amises are endorsed, and ctherwise it will be rejected;

b. each judge forms a judgment on cach of the premises and a corresponding
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judgrent on the conclusion;

¢.  each of the premises is supported by a mgjority of judges but those majoritics do

not coincide with one another;

& ‘the intersection of those majorities will support the conclusion, and the others

reject it, in view of a; and

e. the intersection of the majorities is not iwelf a majority; in our exaruple only

one judge out of the three is in tha intersection,

The discussion that follows is based on Pettit, P, A Theory of Freedom: From the

Devcholooy to the Politics of Agency (Cambridge and New Y ork: Polity and Oxford
Y Of SAZENCY g :

University Press, 2001), ch. 5; Pettit, P., ‘Groups with Minds of their Own', Sod
L 2002).
Sunstein, C.. One Case Ar A Tinre {Cambndge, Mass.: Harvard University Press,

izing Metapliysics, ed. F. Schmitt. (New York: Rowan and Litdefi

it A ) .

See List, C. and P. Petit, ‘Aggregating Sets of Judygments; Two Impossibiiity Ke-
sults Compared’ Synthese (forthcoming); List, . and P. Pettit, *The Aggregation of
Sets of Judgments: An Tmpossibiiity Reesult’, Economics and Plilosoply 18 (2002), 89—

wsues be

1400 Let the views of certain individuals on a rationally connected set of

sationally satisfactory in the sense of being consistent, complete and deductively

closed. The impossibiliey theorem shows that any procedure whereby an equaily
satisfactory set of views may be derived fronn the individual views must fail in one of
the following regards. [t must be incapable of working with some profiles of indi-
vidual views. Or it must fail to treat some individual or some issue even-handedly.
That is to say

it st let some individual or individuals be treated as less mmporiant

than another — at the limit, the other may be given the starus of w dictator: or 1T mMust
downgrade some issue in the sense of letting the collective view on that issue be

determined, not by mmajority vote, by the coilective views on other issues.

percit, P, Republicanism: A Theory of Freedom: and Goverminent. {Oxford: Oxford Uni-
versity Press, 1997); Skinner, Q.. Liberty Before Liberalism. (Cambridge: Cambridge
University Press, 1997}

For a review of sorne of these see Pettit, P., "Deniocracy, Electotal and Contestatory’,
Nemos, 42 (2000), 105—14.
Sunstein, C. R., Zhe Partial Constitution (Canibridge, Mass.: Harvard University
Press, 1993;.

Cf Michelman, F. L, ‘Protecting the People from Themselves’, or ‘How Direct
Can Democracy Be?” UCLA Law Review 45 (1998), 17173 at p. 1734,

See Pettit, P.. A Theory of Freedom: Fromt the Psychology to the Dolitics of Agency. (Carm-

ridge and New York: Polity and Oixdord University Press, 2001).
Kornhauser, L. A. and L. . Sager, "The One and the Many: Adjudicatdon in Col-
legial Courts’, Califoriiia Law Revicie, 81 (1993}, 1-59; Stearns, M. L., Constitutional
Process: A Socia! Choice Analysis of Supremz Cotirt Decision Making. (Ann Arbor: Michigan
University £ress, 2000).

Imagine that a court has to make a decision on whether or not someone should be
given a retvial, as i the case present - in Matrix 2. And suppose that the individual
dges voie in the pattern described in that matrix (which is drawn from Kornhauser
i o

and Sager 1993, 40).
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fnadmissible evidence?  Forced confession? Reewral?
A. Yes No Mg
3. No Yes Mes
. No No No

is plausibie in such a case that the person ought to be given a rewriad, despite the
fact that a majority rejects each of the relevant grounds. Does this sugpest thar there
is a general problem of plausibility attached to the procedure of reguiring collective
rationality and group-level contestability?

While it is certainly implausibie in such a case that the detendant should be denied

a retrial, that implausibility can easily be registered in the approach of a group that
seeks to ensure group-level contestability. The implausibility can be taken by the
group to indicate that the majority vore in favour of a retrial is more compelling
than either of the other votes and that one or more of those votes should be revised.
Or the group may think that there is only one droposition which they cach have o

make a i 11ene O VlZ., the dIS?ElﬂCE‘aVE ciaim that there was :xT]‘(qull’iSS}bgfi EVIGENCT

or a forced Confession. Or the implausibility may promipt members of the group to

argue that while the representation in the matrix Is fine, what collective deliberation

should be Ges:gned to secure in such a case is primarily the avoidance of a falsc
negazive — denying a retrial to a deserving appellant — and that oaly a unanimously
rejected ground of appeal should be dismissed by the group. Under any of these
interpretations, the procedure that reguires coliective r;ttu,m;lmy wouid cnabie the
group to grant a reirial.

Kornhauser and Sager suggest that while the siraightforward prernise-driven pro-
cedure is generaily more satsfacrory — more satisfactory from the point of view,

roughly, of contestability — the court should resort to a h rocedure in

any case, ke the one illustrated, where there is any doubt about this. Ir shouid ke
a4 Aoty Men=-vote o w?’;icil i\roccdm‘e to employ at the lower level, undertaking
‘to jusify its decision” (31; cf. 33-6): chat is, presumably, undertaking to find agreed
prernises such that the meta-vote can be represcnted as itself driven by majorisy

endorsement of those considerations in a premise-driven way. Thus the higher-

level considerations might be, firer, that going along with the lower-level premise-
driven decision in this instance would generate a certain result and, second, that the
court vught to avoid such a result. Stch consideradons, if endorsed by a majority,

might provide a higher-level, premise-driven case for going aiong with a different

result from that which was supported by a lower-level, premise-driven procedure.
See Black, D., The Theor; fo((“omnuftecw and Dlections (Cambridge: Cambridge Univer-
sity Press, 1938); Condorcet, M. d., Condorcer: Selecred Fritings (indianapolis: Bobbs-
Merril E L)7 1. The most forceful de;‘ender of this sort of approach in the conternporary

-

literazure is J;Vid Estlund. See Estlund, D., *"Making " ruth Sae for Democracy’, The

Idea of Dewnocracy ed. 1. Copp, J. Hamipron and [ E. Roemer {Camiby

University Press, 1993), pp. 71-100; Estlund, D., “Who's Afraid of

mocracy? Texas Law Review, 71 (1993), 1437-77; Estlund, 1
Y {

independence, and Condorcet’s fury Theorent’, Theory and Decision, 36 {19945, 131-

dge: Cambridge

liberative De-

, ‘Opinion Leaders,

ension of

62; Estund, D., ‘Bevond Faimness and Deliberation: The Episternic D

. Bohinan

Democratic Authority’, Deliberative Democracy: Hssays on Reason and Politics, ed.

and W. Rehg (Carabridge, Mass.: MiI'T Press, 1997).
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Owen. G.. 1. Grofman, et al, ‘Proving a distribution-free generalization of the
Condorcec jury theorem’, Mathematical Social Sciences, 17 (1989), 110
Wlodek Rabinowicz and { explored this guestion elsewhere in a speciai congext; see

the appendix to Petuy, P, ‘Deliberative Democracy and the Discursive Dilemma’,

P?zz’icxwp?:!{al Issues (supp to Nous), 11 {2001), 268-99, and for a later, more compre-
hensive treatment see Luc Bovens amd Wlodek [tabinowicz “The Condorcet Jury

Theorem and C;)m lex Social Decisions’, ms, i2ept of f Philosophy, Lund Univer-

sity, 2001, We took a case where a group agrees on the premises by which a cerlain

conclusion is to be deterrnined and asked how the prospect of their making a true
judgment on the conclusion is best promoted: whether by having the members each
vole on the premiscs, letting the premise-votes determine the conclusion, or by
having them each draw the conclusion in their own case, aliowing the conclusion-

oies to determine the conclusicn. Bat the

estion considered here 1s more gen-
eral. [t is the question of how the group may best hope to promote the prospect of
its being right on the issues in general: how it may ¥ hope to maximize expected true-
belief on no matter what issucs.

T am indebted to Geoffrev Brenman, who first made me aware of the doctrinal
paradox. See Brennan, G.. ‘Collective Coherence?’, International Review of Law and
Fronomics, 21 (2001}, 1 was helped by comments received when versions of the

paper were presented at a number of venues, in part ilar at the conference on

‘Deliberating about Deliberative Democracy’, University of Texas, Auvstin, Feb.
2000. I owe a particular debt to Wlodek Rabinowitz for bis helpful comments and
[ was also greatly aided by exchanges wirh a rumber of other people: David Estiund,
John Ferejohn, Christian List, Frank Michelman, Victoria McGeer and Fred Schick.
Bruce Ci

early version.

apman and T.owis Kornhauser sent me uscful written comments ¢ an



