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I.

From a narrow legal point of view the rule of law consists of a
number of principles such as nulla poena sine lege, that new laws should
be publicly promulgated, reasonably clear, and prospective, that judicial
decisions should be in accordance with law, issued after a fair and public
hearing by an independent and impartial court, and that they should
be reasoned and available to the public; and a few others. When we
turn from these principles to their institutional and ethical
presuppositions the picture becomes less clear. Both the detailed ways
in which the principles are understood and implemented and their
actual effects vary from country to country. Therefore, their moral
justification and political significance vary as well. As this article will
make plain I do not regard the rule of law as a universal moral
imperative. Rather it is a doctrine which is valid or good for certain
types of society provided they meet the cultural and institutional
presuppositions for the rule of law, i.e., those on which the rule of law
depends for its success. This should no be understood to mean that
the doctrine can be justified in only one way, and that it is valid only
for one narrowly circumscribed political culture. Like many other
political doctrines (e.g., that of democratic government) the rule of
law, precisely because it varies in details and thrives in a variety of
political and cultural environments, can have different meanings and
moral justifications in different countries.

This article is about the political significance and the moral
justification of the rule of law in one country, i.e., Britain.! Its conclusions
apply to other countries in proportion to the degree to which their
political culture is similar to the British one.

I find two traditions, two contemporary approaches to the
justification of the rule of law. The first regards it as a requirement of
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formal justice. I will call it justice on a bureaucratic model argument
for the rule of law. The second is the tradition-oriented approach. It
emphasizes the aspects of the rule of law which depend on a strong,
independent judiciary which is entrusted with the major responsibility
for controlling and shaping the developmerit of law. According to it
the Common Law, i.e., the law as a set of judicial practices which evolved
over time and withstood the test of time, is the purest manifestation of
the rule of law. '

My own understanding of the doctrine differs from both these
approaches, though it incorporates elements of both. You may think
that is a wishy washy compromise, especially since it does not avoid all
the criticism that can be leveled at the other approaches. This kind of
imperfect compromise seems to me inevitable when dealing with
relatively concrete political doctrines, and their attendant institutions.
But before explaining and defending my view something more needs
to be said about the other approaches.

II.

The argument for the rule of law as an aspect of bureaucratic
justice regards compliance with the doctrine as a requirement of
fairness. The law should be clearly and publicly laid down for all to see,
so that people should be aware of it and will be able to plan their lives
accordingly. When any dispute arises they should be able to present
their point of view in open court before impartial judges, who come
to the case with an open mind and judge by the evidence presented,
and give public reasons for their decisions. The emphasis is on
predictability, and an ability to conduct one’s life without being
frustrated by governmental arbitrariness or unpredictability. This view
of justice is bureaucratic because it concerns the conduct of
bureaucratic institutions in their relations with isolated individuals. So
understood the doctrine concerns law-making and dispute resolution
by anonymous strangers in habiting impersonal institutions based on
abstract principles and elaborate procedures. It does more than
presuppose this bureaucratic context. It positively requires it. It argues
for an implementation of the rule of law in a way which requires
elaborate bureaucratic machinery with meticulously observed and
policed procedures, which can be relied upon to be fair even when
used by anonymous officials, and which require for their success
anonymous impartial institutions, inhabited by impartial strangers. This
approach contrasts sharply with a view of the law as the common way,
the common tradition of the people. This is ideal of community law.
According to it the need to promulgate the law is no more than a
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requirement of clarifying its details. The law should be applied by
people who rely not only on skills acquired by formal training, but on
sharing the traditions of the community. They belong to the same
community, come from the same background as the litigants, and rely
on local knowledge which cannot be proved in court, and cannot even
be fully articulated in a reasoned judgment.

The ideal of community law is upheld by some critics of the rule
of law who point out that on the bureaucratic model the rule of law
creates a gulf between the law and the people. Its insistence on
reasoned principles and meticulously observed and elaborate
procedures requires growth of a powerful and specially trained legal
professional. This has two major drawbacks. First, it makes justice
expensive. The complexity of the legal process required by the rule of
law means that to litigate one has to obtain the services of a highly
qualified and highly trained professional. Second, as a result of the
growth of a legal profession and a highly articulated legal culture, legal
issues are formulated in technical terms, caught in legal categories which
are far removed from the way ordinary people understand their conduct
and interactions with others. The law becomes financially inaccessible
and conceptually remote and alienating. It serves the business
community, but is unresponsive and unavailable to serve the people.

These criticisms should be taken seriously. They do more than
point to remediable aspects of our law. They refute any claim that the
rule of law is a universal standard of justice. The ideal of community
law is a valid ideal for some societies. In those societies the rule of law
far from being a requirement of justice does more harm than good.

The only question is: Is the ideal of community law relevant to
our societies? The answer is negative. For good or ill we live in modern
industrialised societies which are characterised by (1) high mobility of
labour, as people move about in search of jobs; and (2) a high rate of
technological change fuelled by needs of capitalism for continuous
innovation to make continuous growth possible. In such societies too
many people are outside the social support network of stable
neighbourhoods and stable customs. Very often they are isolated
individuals who will be crushed unless they can rely on the fairness of
dealings with strangers under conditions of anonymity. In such
conditions the bureaucratic justice of the rule of law is essential. Add
to this that we also live in pluralistic societies and the case for the rule
of law strengthens. I will address this point later. First let us return to
the question, can one avoid the distortions revealed by the criticism of
the rule of law? They are enough.
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Here the second approach to the rule of law claims to have the
answer. It regards the Common Law as better than communal law.
According to it the Common Law embodies the legally relevant customs
and practices of the country, as tested and refined by the judiciary. On
this view an essential condition of the rule of law is that the law should
not express the will or decision of any individual or group. This applies
both at the level of the administration and at the level of legislation.
There should be no unfettered discretion. All discretion should be
guided. All decisions should be merely the concretising, refining and
developing of established practices and traditions which have proved
themselves by withstanding the test of time. On this view the bearers
and protectors of the rule of law are the Common Law courts.
Legislators and administrators should be kept within narrow bounds,
which unfortunately they do not observe.

I find this version of the ideal of the rule of law deeply
unsatisfactory. It too may be an ideal for a homogenous society
undergoing little social change. But it is totally inadequate for societies
which are in the process of fast social change, including a high rate of
social and geographical mobility, and a continuous emergence of new
forms of the occupations and social organization, with their attendant
moral consequences. The evolution of social and judicial practices is
too slow a process to respond adequately to such trends. I am not saying
that judicial practices are totally unresponsive to such changes, only
that their response, welcome as it is, is necessarily inadequate.

These difficulties are compounded when the society concerned
is pluralistic, rather than homogeneous. In homogenous societies
everyone, the judiciary and the people, share, broadly speaking, the
same culture and the same values. In pluralistic societies, broken up
into ethnic, religious or economic groups, this is often not the case.
Different sections of the population have different cultures and value
systems. Usually there is also an overlap. But while the overlap may be
enough to sustain a civil society united in its rejection of treason and
the major crimes of violence and crimes against property, it is usually
insufficient to provide a common understanding of the justice of various
ways of organising family life, and other personal relations, of the justice
of the economic structure of the state, or its civil liberties.

Therefore pluralistic societies fail to have enough shared practices
to sustain the rule of law understood according to the second
approach. All they have are divergent practices for their constituent,
sometimes overlapping, but sometimes segregated, groupings. In
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pluralistic societies the law is often required to adjudicate between
subcultures, to set a limit of their autonomy, to the measure of toleration
they are entitled to from other subcultures, and the measure of
common standards to which all subcultures in a society should conform.
Reliance on common or judicial practices in such societies is likely to
lead to evil and oppression. It is likely to favour elite groupings at the
expense of others. The reason is that social processes inevitably lead to
an over-identification of the judiciary with the (or part of the) elite
group in society. Given that sensitivity to the point of view of a certain
group or culture cannot be reliably secured except by its members, or
people who closely interact with them, the second approach of the
rule of law is not an ideal in a pluralistic society.

III.

So we finally come to the third view of the rule of law which
finds its core idea as principled faithful application of the law. Its major
features are its insistence on an open, public administration of justice,
with reasoned decisions by an independent judiciary, based on publicly
promulgated, prospective, principled legislation. On this
understanding the principle of the rule of law is directed primarily at
the judiciary and other subordinate legal institutions such as the police,
prosecution service and administrative authorities. It directs them to
apply statutory and common law faithfully, openly and in a principled
way. The principle of the rule of law also applies to the legislature and
directs it (and the courts to the extent that they develop and change
the law) to make laws which could be faithfully applied, i.e., to make
them reasonably clear in formulation, and coherent and transparent
in purpose. It also directs them to establish and maintain a system of
courts, and other legal institutions which are capable of observing the
requirements of the rule of law.

The difference between this view of the rule of law and the
second approach is its greater emphasis on the role of legislation. The
precise constitutional contribution of the doctrine of the rule of law
to the political culture of a society depends on its political organisation.
In the following remarks I will be assuming a democratic nonfederal
constitution. The reason for the importance of legislation in modern
societies is that democratic legislation seems essential for the adequate
government of a pluralistic society in a continuous process of social
and economic change. I am referring here of course to my earlier
observation about the results of pluralism and change. Only democratic
politics can be sufficiently sensitive to the results of change and only
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democratic politics can respond adequately to the different interests
and perspectives of different subcultures.

You may think that on my understanding the rule of law has a
simple relationship to democratic government. It makes the legislature
supreme. But this is far too simple a view. Mine is not the theory that
courts should have no share in making and developing the law. I am
an advocate, not an opponent of both judicial discretion and judicial
power to set precedents, which between them give the courts
considerable law making power. There are two ways in which this view
of the rule of law reinforces democracy. On the one hand it requires
legal institutions to be loyal to legislation emerging from a democratic
legislature, thus enhancing its power. But the rule of law also sets limits
to majoritarian democracy, represented in the legislature. It requires
principled, as well as faithful, adjudication.

This point requires a little amplification. Principled decisions
are reasoned and public. As such they become known, feed
expectations, and breed a common understanding of the legal culture
of the country, to which in turn they are responsive and responsible.
The courts are not formally accountable to anyone, but they are the
most public of governmental institutions. They are constantly in the
public gaze, and subject to public criticism. Thus their decisions both
mould the public culture by which they are judged, and are responsive
to it. The requirement of public principled justification is not a demand
for great philosophical sophistication. On the whole judges who become
philosophically ambitious are bad judges. The requirement is for
justification in terms of the common legal culture of the country
concerned. It is a requirement for justification by reference to the
common values and shared practices of the legal culture. Do I now
contradict my earlier criticism of an exclusive reliance on judicial
practices in a changing pluralistic society? I do not think so. The
common legal culture I am now referring to is shaped by legislation as
much as by judicial practices. It is a legal culture responsive to the
democratic impulse. But it is a culture created over time, and evolving
very slowly. In insisting that judicial decisions should be not only faithful
but also principled I am suggesting that the function of the rule of law
is to facilitate the integration of particular pieces of legislation with
the underlying doctrines of the legal system. A particular piece of
consumer-protection legislation, let us say, should be applied faithfully,
to give effect to the legislative purpose, and in a principled way, that is
in a way consistent with the underlying doctrine of contract law. A
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particular reform of police powers to search for prohibited drugs, to
take another example, should be applied in a manner which is both
faithful to the legislative purpose, and principled in integrating it with
traditional doctrines of the liberties of the citizen.

Since not infrequently integration in the existing legal culture
will conflict with the interpretation which is most faithful to the
legislature’s intent, this view of the rule of law assigns the courts an
active role in interpreting the law, and a role which may appear to be
undemocratic. The courts are required to tame the democratic
legislature in the light of existing legal doctrine. In fact far from being
undemocratic it encapsulates the second way in which the rule of law
underpins democracy.

The authority of the courts to harness legislation to legal doctrine
arises neither from their superior wisdom nor from any superior law
of which they are the custodians. Rather it arises out of two
considerations:

(1) In bringing legislation into line with doctrine the courts ensure
coherence of purpose in the law, ensuring that its different parts do
not fight each other (see Raz 1979, ch. 10). A law which is incoherent
in purpose serves none of its inconsistent purposes very well. In saying
this I distinguish between conflicting and inconsistent purposes.
Purposes conflict if due to the contingencies of life serving one will in
some cases retard the other. Purposes are inconsistent if their conflict
is logical. Pluralistic societies always espouse conflicting values. But no
rational society should entertain inconsistent ones. The desire to enable
women to pursue independent careers conflicts with the need to
preserve the family bond, and calls for compromises. But the desires
to allow divorce on demand and ensure the indissolubility of marriage
are inconsistent. The courts continuously interpret statutes and
refashion doctrine to avoid incoherencies, and to turn them into
conflicting values which are amenable to compromise.

(2) The second basis for the authority of the courts to integrate
legislation with doctrine is the need to mix the fruits of long-established
traditions with the urgencies of short term exigencies. Legislatures,
because of their pre-occupation with current problems, and their felt
need to secure re-election by a public all to susceptible to the influences
of the short term, are only too liable to violent swings, and panic
measures. Those effects are mitigated by the courts as guardians of
the tradition.



8 Inpian J. ConsT. L.

There is no denying that both these justifications are anti-
majoritarian. But then no cogent political theory has ever found much
merit in majoritarianism. The two justifications are, however, democratic
in a deeper sense. In ensuring the coherence of the law they ensure
the effectiveness of democratic rule. In giving weight to the
preservation of long established doctrines (= traditions), they protect
the long term interests of the people from being swamped by the
short term. In doing whatever they do in a reasoned and public way
they make themselves susceptible to public criticism, and therefore to
indirect public influences, and this, together with their being ultimately
subject to the power of the legislature, guarantees their ultimate
accountability.

There is one apparent omission from this account of the rule of
law which may surprise some readers. I have said nothing about the
importance of the protection of basic civil rights are violated. It is
because their protection is partly presupposed and partly implied by
the points made above. Since my discussion of the moral and political
significance of the rule of law is confined to its function in democratic
societies, those political and civil rights without which no democracy
can prosper are here presupposed. Since the rule of law assures
individuals of bureaucratic justice it implies conformity with many civil
rights which guarantee the fair process of the law. Finally, and most
importantly, in insisting on the integration of legislation and other
current measures with legal tradition enshrined in doctrine, the rule
of law respects those civil rights which are part of the backbone of the
legal culture, part of its fundamental traditions.

I would not deny that this way of breaking up the application of
the rule of law to civil rights is itself significant. It attests to a reluctance
to give them pride of place in the legal culture, and its morality. It
implies a claim that they should be seen as historically conditioned,
and as fulfilling a variety of roles, the most important of which may be
as an element in the fundamental legal tradition of a country, an
element among others (see Raz 1986, ch. 10).

We now see that my picture of the rule of law is not altogether
unrelated to the second approach which I criticised above. The rule
of law functions in modern democracies to ensure a fine balance
between the power of a democratic legislature and the force of
tradition-based doctrine. In guaranteeing this balance lies its value as
an element in the doctrine of good government. In curtailing arbitrary
power, and in securing a well ordered society, subject to accountable,
principled government, lies the value of the rule of law.
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Iv.

As was indicated at the outset, formally speaking the rule of law
is observed whenever a small number of principles is respected, like
public promulgation, no punishment without law, no retroactivity
(generally speaking), clarity of law, avoiding free discretion in favour
of guided discretion, by the administration and the courts. In my
comments I emphasised the political significance of these principles
in, some, contemporary democracies. I have argued that in such
societies the rule of law encapsulated in the idea of principled decision-
making is essentially a device for the separation of powers. On the one
hand it requires judicial faithfulness to legislature, reigning in the forces
of the court and the executive. On the other hand, it calls on the
courts to act to integrate legislation and doctrine, a task which requires
independence and ability to withstand political pressures. It should be
clear that these benefits of the rule of law are valuable and obtainable
only in countries with certain practices and traditions.

The first and most important is that the country must be suitable
for democratic government. This demands above all a culture of
restraint and willingness to compromise. It requires a spirit of restraint
and compromise on the part of the current minority, which has to
avoid taking advantage of its current dominance in a way which
disregards the interests and beliefs of the current minorities. But this
is obviously not the occasion to elaborate on the cultural
presuppositions of democracy.

So let me turn to the second presupposition, which is the
existence of a strong and independent judiciary, legal profession and
civil service. We often emphasise the importance of an independent
judiciary, legal profession and civil service. We often emphasise the
importance of an independent judiciary. But it is crucial to remember
that it can be independent only of it is supported by a strong and
independent legal profession. A politically manipulable legal profession
can subvert the rule of law just as much as weak and politically
manipulable courts. In addition one requires an independent civil
service, owing allegiance first to the law and only under the law to the
government of the day. Again the ways in which a corrupt police force
or civil service can undermine the rule of law are too numerous and
too obvious to require elaboration.

Finally, to sustain the independence of the courts, police, legal
profession and civil service one requires a pervasive common culture,
bridging the differences between the subcultures of the country. One
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requires a culture of legality, of respect for the law, and a willingness
to abide by it even when one loses by it. To be viable this means a
culture in which people are accustomed to measure their situation,
and their relations to others in legal terms. They may think of their
needs, and of their relations to others in legal terms. They may think
of their needs, and of their rights, in the light of the norms of their
subculture, or of their own moral views, but they accept that when
disagreement arises, and have to be settled by public authorities, the
law provides the common measure of right and wrong in the country.

V.

My remarks were meant to show the value of the rule of law in a
fast changing pluralistic society. I emphasised two virtues: (1)
Bureaucratic justice, the protection of the individual in anonymous
social surroundings; (2) Democratic continuity. I also argued that these
virtues can only be achieved in a country with a democratic culture,
and a culture of legality with a tradition of independence for the courts,
legal profession, the police and the civil service. It is not an 1deal which
can be secured by passing a few statutes.

It is also not an ideal free from blemish. It brings in its wake the
problems of denial of effective access to the courts, and of alienation
from the law. To some extent there is no escape from these blemishes.
We have to be chastened by an awareness of their existence, do our
best to minimise them, and be modest in our pride in the rule of law.

References

Raz, Joseph, 1979. The Authority of Law. Oxford: Oxford University Press.
— , 1986. The Morality of Freedom. Oxford: Clarendon.





