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The Complex case of Ellie Anderson

Abstract:

Ellie Anderson had always known that she wanted to have children. Her mother, Louise, was
aware of this wish. Ellie was designated male at birth, but according to news sources,
identified as a girl from the age of three. She was hoping to undergo gender reassignment
surgery at 18, but died unexpectedly at only 16, leaving Louise grappling not only with the
grief of losing her daughter, but with a complex legal problem. Ellie had had her sperm
frozen before starting hormone treatment, specifically so that she would retain the chance of
becoming a parent after her gender reassignment. Ellie had considered what might happen to
the sperm if she died and was adamant that her children should be brought into the world.
She made her mother promise to ensure that this would happen. But according to UK law,
Ellie’s mother has no legal right to retain her sperm, or to use it to fulfil Ellie’s wishes. In this
paper we raise several key ethical questions on this case, namely: does a refusal to bring
Ellie’s children into the world wrong her posthumously? Is Ellie’s mother morally entitled to
use her daughter’s sperm as Ellie wished? Should the fact that Ellie was a minor at the time
of her death or the fact that she was transgendered undermine her wish to have children? Can
Ellie become a parent posthumously? We consider how these complex ethical questions could

be approached.



Introduction

Ellie Anderson! died unexpectedly in July 2020 at the age of 16. She was designated male at
birth, but from a young age had identified as a girl. At the time of her death she had started
taking hormone blockers. She was planning to undergo surgical gender transition eventually.
Prior to starting drug treatment, she had had her sperm frozen so that she could have children
one day. Ellie’s mother, Louise, promised her daughter that if anything were to happen to her,
her children would be brought into the world.' But when Ellie died at only 16, Louise found
she had no legal right to access Ellie’s sperm. Although Ellie had taken steps to preserve the

possibility of reproduction, it seemed her wishes would be thwarted.

At the time of writing, Louise is planning to bring her case to court. According to the news
reports, she wants access to Ellie’s sperm so that she can find a surrogate and an egg donor,
and thus create the child that Ellie longed for. In the meantime, Ellie’s sperm will be stored

until the outcome of her mother’s case is determined.

In this paper, we consider what ethical issues are at stake in this case. We identify the

following ethical questions and explore possible ways to answer them.
Is it wrong to ignore someone’s wishes after they have died?

What duties does Ellie’s mother have with regard to the fulfilment of ier daughter’s

wish?
Could Ellie’s sperm be treated as ‘donor’ sperm?

What is the content of Ellie’s wish? (Can one become a parent posthumously, or only

reproduce?)
What role, if any, does Ellie’s transgender status have in this case?

Is it possible to wrong someone after their death?
There are a number of cases in which people have sought permission to use a dead person’s
gametes in order to have children. In the majority of these cases, the gametes had either not

yet been taken (so were removed without their consent),? or had been taken, but there had

' The exact content of the promise is not clear. In the media outlets, Louise told that “She
[Ellie] had made me promise that if anything were to happen to her, her children would be
brought into the world." For the purpose of the paper, we assume that Louise simply assumed
to take the necessary measures to bring Ellie’s child into existence via surrogacy and perhaps
adoption, not, for instance, to gestate or raise the child by herself.
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been no agreement as to what should happen to them in the event of that person’s death.®
Thus, the consent angle of posthumous reproduction cases has been widely discussed. In this
paper, we take a different approach, to consider what ethical concerns are relevant, setting

aside the question of consent.

Some might argue that a dead person cannot be made worse-off, and therefore cannot be
wronged. If so, we have no moral reason to concern ourselves about the fulfilment of
people’s wishes once they are dead. This is not an uncommon view; it has been argued by
several philosophers.*,®> Nevertheless, it is clear that many — even most — living people have
concerns and desires that extend beyond their lives. Some might want to be organ donors.
Others may have a wish to be buried in a particular place. Still others may want their wealth

to go to particular individuals or institutions.

Our social, ethical and legal frameworks place significant weight on our treatment of dead
people. These frameworks are premised at least in part on the idea that there are some things
we should and should not do with regard to the dead. For example, a person’s will is legally
(and arguably morally) binding. The use of people’s bodies without their previous consent is
widely condemned, and in many cases, prohibited by law.? Thus, for those who believe the

dead cannot be wronged, the implications are further reaching than one might imagine.

Let us consider an example: the case of the * Irish Giant”, Charles Byrne. Byrne lived in
London in the 1780s. He was so tall that people paid money to get a look at him. Byrne was
aware that a local surgeon - John Hunter - wanted his enormous body for dissection and
display after his death. Byrne was horrified by this prospect. It was of supreme importance to
him that his body should be kept intact after his death. Realising that his health was failing, he
consulted with friends, and made arrangements that on his death, his body would be sealed in
a lead coffin, and buried at sea. However, Byrne's wishes were thwarted; Hunter managed to
get hold of the dead giant’s body and exhibit his skeleton in the Hunterian Museum where it

remained on display for nearly two centuries.”

Intuitively it seems ethically wrong that Hunter put Byrne’s skeleton on display, knowing that

Byrne was adamantly opposed to this. In 2011, when Byrne’s skeleton was still on display in

I History is full of similar stories. Legendary jazz musician Charlie “Bird” Parker was buried
about 1200 miles away from where he wanted to be buried. Bird wanted to be buried in Long
Island, New York, next to his daughter — instead, he was buried in Lincoln Cemetery,
Missouri — where Parker, when alive, faced deep, systemic racism and discrimination.
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a different museum, it was argued that his burial wishes should finally be respected.® To
explain the wrongness in cases like Byrne’s, some ethicists have argued that it is indeed
possible to harm or wrong people after their death.”#°0 If there is some kind of prima facie
obligation to respect the wishes of people after their death, it remains to be established what
kind of reasons might outweigh or support such obligations, and upon whom these duties
might fall. We can then consider how these factors weigh in favour of or against a duty to
respect Ellie’s wish to have children.™ At least a few initial considerations come to mind here:
the strength of the desire, difficulty in achieving it and a question of how reasonable the desire
is. To take this latter condition first, we might think that Byrne’s wish to control what happens
(or doesn’t happen) to his dead body is fairly reasonable. But let us suppose that Byrne had
wanted to be cremated and his ashes to be eaten by a particular individual. Such a strange or
even bizarre wish might hold less sway. Particularly if it requires action on the part of other

individuals.

The degree of difficulty in fulfilling the wish is also significant. Byrne’s wish was relatively
straightforward; he wanted to be buried at sea. However, if he had wanted to be buried in
Australia, this would raise questions about who would pay for the expense, who would
transport his body, etc. These difficulties might weigh against the case for claiming that
someone has an obligation to fulfil his posthumous wish. That is, the wish can be seen as

conferring a prima facie obligation that is outweighed because it is unreasonably demanding.

Finally, if we imagine that Byrne only had a mild preference for being buried at sea rather
than being put on display at the museum, the degree to which this desire could translate into a

moral obligation on the part of others would seem more questionable.

What about Ellie? Her desire was to have children. It is uncontroversial to note that the desire
for offspring can be extremely powerful. According to her mother, this was very much the
case for Ellie.** Not only did Ellie express her wishes to have children explicitly, she also
took decisive actions towards ensuring that this wish could one day be realised. The
newspaper reports highlight the fact that Ellie saved up her pocket money and birthday and
Christmas money for years to cover the costs of finding a surrogate mother to gestate her

child. Her wish was not just an unformed longing: she specifically wanted a boy and a girl

I Obviously, the case of the Irish Giant is not very analogous with the case of Ellie Anderson,
however, the Irish Giant case shows that at least sometimes it is, arguably, possible to wrong
people even after their death. That is a feature that seems to be morally relevant also with
Ellie.



and even had names picked out for them. She froze her sperm at the age of 14 because it was
so important to her that she should have children, and she knew that her plans for gender

reassignment would leave her infertile.

Ellie also left strict instructions to her mother that if anything happened to her, she wanted her
children brought into the world. Based on all the available evidence, the strength of Ellie’s
desire seems to go much further than a mild preference. This may give us a prima facie reason

at least for regarding it as being morally significant.

Is Ellie’s wish to have children posthumously relatively easy or difficult for others to fulfil?
For Ellie’s goal to be achieved, we would need, in addition to preventing Ellie’s sperm from
being destroyed, an egg donor and a surrogate mother at least. Both of these involve
significant effort and a degree of medical risk. Aside from the risks themselves, both egg
donation and surrogacy raise their own set of ethical questions in an already complicated

context 12,13,14,15

What about the content of Ellie’s wish, or its ‘reasonableness’? On one level, it is very normal
to wish to have children. There is nothing bizarre or incomprehensible about such wishes;
indeed, their all-pervadingness makes it hard to question them. Some people would argue that
wishes concerning reproduction have a special moral significance. That is, they engage the
question of reproductive rights and autonomy. Such rights may continue to be of moral
significance even after one’s death. Yet even John Robertson, one of the most ardent
proponents of reproductive autonomy, notes that this principle in itself cannot yield simple
answers to questions of posthumous reproduction. We need to balance the principle against
other ethical considerations.'® Not only this, but the very concept of ‘reproductive autonomy’
becomes difficult to interpret in changing medical and social contexts, in ways that perhaps
Robertson did not initially envisage. One problem is that discussions of reproductive
autonomy have commonly focused on adults, rather than children or adolescents. In recent
years, scholars have begun to address this gap,'” but it remains a rather under-theorised area in

the literature.

In summary, we have reason to suppose that Ellie’s wish was more than a mild preference.
We know that the longing for children is something that is usually regarded as being
reasonable, rather than being bizarre or unique and that many people regard this wish as

having a special moral value. Nevertheless, carrying out Ellie’s wishes may be difficult, if it



involves finding surrogates and egg donors. We do not attempt a definitive resolution here,

but aim simply to show some of the factors that might be taken into account.

A final point to make here is that of course people’s reproductive wishes in particular, have
effects on other people, namely future children. In this article, we do not discuss whether
bringing Ellie’s children into world would harm or wrong them; the question of whether one
can be harmed by being brought into existence is contentious.'®® As Hodson and Parker put
it in the context of post-mortem sperm donation, posthumous conception may come with
some disadvantages for offspring, but their suffering would have to be extraordinarily severe
to be incompatible with a worthwhile life.2’ Our focus here is therefore not on whether Ellie’s
child would be harmed, but on whether her wishes have moral force once the question of

harm to offspring is set aside.

What duties does Ellie’s mother have in regard to Ellie’s wishes?

If we agree that there are prima facie reasons for thinking posthumous wishes should be
fulfilled, the question remains as to who is responsible. Reproductive wishes are complex
specifically because they (almost) invariably engage others.If Ellie had had a partner at the
time she died, perhaps that would be the obvious answer (subject, of course, to the partner’s
agreement). But since she did not, perhaps Louise, Ellie’s mother should be responsible for
fulfilling Ellie’s wish. This seems especially compelling since Ellie specifically told her
mother that if anything were to happen to her, she wanted her children to be brought into the

world.V

The news reports emphasise the promise that Ellie’s mother made to her daughter. A promise
to ensure that Ellie’s offspring would come into the world. All other things being equal, it
makes sense to think of a promise as conferring an obligation on the person who makes it, and

indeed, this is why the newspapers highlight it.

However, promise-making is a complex business. For a start, someone might feel coerced into

promising something. Death-bed promises may be a good example of cases where a degree of

v One might object that Louise has a conflict of interest since she would be the child’s
grandmother. However, Louise also has other children who will likely have children so this is
not her only chance to have grandchildren. Thus, we think that Louise truly has her daughter’s
wish in mind although it could be possible that Louise also longs for a grandchild in Ellie’s
memory.



emotional pressure is brought to bear on the promiser. In such instances, we might feel that

there is less of a moral obligation, if there is any at all.

Of course, there are also questions to ask about whether the promiser does something
unethical in making a commitment that she cannot or will not fulfil. From a Kantian
perspective, no amount of emotional pressure would justify making a promise that is in itself
unethical, or that one knows one has no intention of carrying out. A promise that cannot be
kept cannot be morally binding, but it may nevertheless be wrong to enter into such a

contract.

In Louise’s case, we have no reason to suppose that she was reluctant to make the promise, or
that she did not intend to fulfil it. However, the promise could not be fulfilled unless the law
permitted it. Perhaps Ellie’s mother intended to challenge, and change the law. Or perhaps she
was not aware that her promise to Ellie would not be possible. Either way, in making this
promise, she ended up with an obligation that she has not been able to fulfil. Was she wrong
to assure Ellie that her sperm would be used to create offspring? How far is it the
responsibility of a person who makes a promise to be aware of the factors that might make it
difficult or impossible to keep it? Or should this responsibility fall on the person who asks for

the promise?

It might seem harsh to blame Ellie’s mother here. People make promises loosely all the time.
However, what is interesting about Ellie’s request and Louise’s promise, is that very specific
steps had already been taken to preserve Ellie’s sperm; discussions had happened about the

possibility of Ellie’s death. Yet these discussions appear not to have found their way into the

actual process of stipulating what should happen to the sperm.

Ellie could have asked the clinic staff about the possibility of assigning the sperm to her
mother’s ‘custody’ in the event of her death. If she had explored this avenue, she would either
have been told that the law does not allow for this, or have been offered a way to achieve her
wishes. But Ellie was, of course, a teenager.” And a teenager undergoing a profoundly
significant transition in her life. It is perhaps understandable that she did not think of these
possibilities. Ellie’s mother — as an adult, and as the one who made the promise — might on

this view, have greater responsibility for having failed to establish whether her daughter’s

v We refer to Ellie as a teenager, although she was 16 and gave evidence of significant
maturity. In paediatrics Ellie could be refered to as a young person. We thank anonymous
referee for this remark.



wishes could in fact be met. However, given the legal complexity of the situation, perhaps it is

unreasonable to expect that either of the two parties to have a deep understanding of it."!

Nevertheless, it is important to note that the legal framework that permits ‘fertility
preservation’ measures for children and adults ought also to make provision for what happens
when these children die, or lose capacity. Currently the law, and the medical guidance seem
inadequate to deal with the emerging challenges in this area. Arguably, this results in poor
treatment of people like Ellie, who freeze gametes in the belief that they will have jurisdiction
over what happens to them, when in reality, they have no such control. Thus, our conclusion
here is that people should think carefully about what they ask of others, and about what
commitments they undertake, but that neither Ellie nor her mother could have been expected

to have an in depth knowledge of the law, or medical practice in this area.

Aside from the question of impossible promises, there may also be some things that one
simply should not undertake to do for another person. Thus, a promise to do something that is

inherently immoral should not be made, and if it is made should not be fulfilled.

There are a number of potential grounds on which Louise’s promise might be viewed as
inherently unethical. Firstly, it may be that the fulfilment of Ellie’s wishes would harm or
wrong other people. Ellie’s request also entails that other individuals will be brought into her
reproductive project. For Ellie’s sperm to result in a child, an egg donor and a surrogate will
be required. As noted before, both egg donation and surrogacy are regarded as being unethical
by some, for a variety of reasons. If we look simply at the question of harm, it is clear that
both egg donation and surrogate pregnancy carry risks to those involved. Egg donation is a
surgical intervention that is usually preceded by a phase of hormonal suppression and
stimulation. All of these elements carry a degree of physical risk. Surrogacy of course entails
all the usual risks of pregnancy, which are significant, though commonly underplayed. When
women choose to undergo these risks in the pursuit of their own reproductive projects, some
of the ethical concerns attached to them may be mitigated. However, in the case of people
who undertake these risks on behalf of others, the picture is more complicated.

While we do not argue for or against these practices here, we think it worth highlighting that
any promise which implicitly demands these services of others, will generate ethical scrutiny.

This renders the promise still more precarious, since the ability to fulfil it depends not on the

Vi Although one might wonder why the staff at the clinic where Ellie’s sperm was stored seem
not to have contributed to her understanding of how it would/could be used after her death.
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individual power of the promiser, but on an array of legal, social and ethical constraints on
one hand, and on the contingent possibility of finding and persuading willing women to serve
as donors and surrogates on the other. In effect, if Louise had promised that she would find
donors and surrogates in order to guarantee that Ellie’s sperm would result in offspring, she

was promising more than was within her power to fulfil.

A further question arising from this situation concerns the person on whom a right/duty falls
in relation to the wishes of someone who has died. This is a problem with the very concept of
reproductive rights. Reproduction is something that cannot be taken by individuals. It
involves at least two people. In cases where reproduction is technologically facilitated, it may
involve many more.?! In Ellie’s case, her contribution to the reproductive project is only a

small part of the necessary components that go towards the creation of a child.""

Reproduction or parenthood: what is the content of Ellie’s wishes?

One might claim that since women are — allegedly — adult human females??, mothers are then,
adult human females with biological offspring. Therefore, Ellie’s desire to become a mother
cannot be achieved because she was not female. Because of this Ellie is not wronged if her
children are not brought into existence. Bringing her children into existence simply does not

fulfil her dream (of becoming a mother).

But from the information we are given, it is not clear that being a mother was indeed the focus
of Ellie’s wishes. It seems that her wishes may have been a rather tangled mix of reproductive
and parenting aspirations. Whether Ellie would have been called a mother or a father, if she

had children, is not necessarily relevant here, since her wish was to have children.

With an increasingly wide array of biotechnological possibilities, the connection between
reproduction and parenthood has been weakened. We have a strong normative inclination in
our societies to expect or even demand that those who reproduce must parent the child that
they have brought into the world. Because of this, there is a conceptual difficulty in
recognizing that reproduction and parenthood are not mutually entailed.

Society’s normative demands, however, have kept a constant pressure on those who
reproduce: they are commonly expected to parent, and frequently condemned if they fail to do

SO.

Vil And this is before we even think about raising the child.
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Gamete donation has generated a social and legal need for a kind of waiver from this moral
opprobrium that usually applies to reproducers who do not or cannot parent. Likewise
surrogacy. These procedures however are still regarded with some suspicion and still generate
moral concern. The tendency is still to regard reproduction and parenthood as being morally,

if not biologically entailed.

The concepts of reproductive autonomy, reproductive rights, etc. do not focus on parenthood
or parenting per se. One reason for this might be that in fact people do not have the right to
parent. While people are not usually actively prevented from conceiving, or reproducing, they
do have their children taken away from them if they are deemed to be inadequate or
dangerous for their children. Active intervention to prevent reproduction is much more

unusual.

In Ellie’s case, it is possible to make a distinction between her wish to reproduce (becoming a
biological parent) and her wish to be a (social) parent. Clearly, parenting will not be possible
for her. But reproduction remains feasible. Arguably, if Ellie had a partner who was planning
to parent their offspring, the separation would not be so striking. But this is not the case. Thus,
all that remains for Ellie is the possibility that she will reproduce despite being dead. That is,
her genetic material may be transmitted to a child. Is this kind of wish one that we should
afford moral significance to? This is important, since any other wish that Ellie may have had
concerning being a social parent, or parenting, is simply not within her mother’s or anyone

else’s power to fulfil.

Could Ellie’s sperm be treated as ‘donor’ sperm?

We have noted that there could be difficulty in finding surrogates and egg donors to fulfil
Ellie’s wishes. However, Ellie could still reproduce posthumously through sperm donation.
This way, any ethical worries related to surrogacy specifically could be assuaged, since

whoever gestated ‘Ellie’s’ baby would also be gestating her own child.

At first glimpse, this might seem an ideal solution for people like Ellie who die leaving
gametes in storage. Not only would Ellie’s wishes be fulfilled, but the parenting aspirations of

others would also be fulfilled.

However, there is a legal and ethical difficulty with this apparently pleasing solution. That is
that donation, whether or reproductive tissue or other body parts, usually requires the consent
of the donor. While Ellie had stipulated that she wanted her sperm to be used to create
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offspring, she had not, according to the news reports, expressed any desire to donate that

sperm.

In any case, it may be felt by those who read this suggestion that although gamete donation
might fulfil the wishes of the recipient, there is no reason to think that Ellie herself would
have been happy with this option. Ellie’s mother is not fighting for the right to donate Ellie’s
gametes, but to obtain them herself so that she can identify a surrogate, an egg donor, and
arrange for the birth of a child or children. We are not told who will parent the offspring, but

one possibility is that it would be Louise herself.

Yet if Louise raises Ellie’s biological child, this also fails to fulfil Ellie’s wish insofar as it
was a wish to be a parent; all it fulfils is the wish to reproduce — a wish that would be equally

effectively realised through gamete donation.

What is the significance of Ellie’s status as a transgendered 16 year old ?

We know that Ellie had identified as a girl from a young age, and was in the process of
hormonal transition, with an intention of undergoing surgical transition. The term ‘transition’
might imply that Ellie was not yet a woman, since she was waiting for the final procedures
that would make her one. This raises the question of whether someone who is waiting for
gender transition procedures, or is currently undergoing them, is male or female, or neither.
This is important, given that the legal and medical frameworks surrounding reproduction and
parenthood are still strongly gendered. In UK law, and many other jurisdictions, only a

woman who gives birth to a child is the default mother.

So what was Ellie at the time of her death? A boy who identified as a girl? Or already a girl,
with male sex organs and gametes? Or perhaps a potential girl? These questions have a
bearing on what Ellie would legally have been entitled to do. As a male, it is unlikely she
would have been able to access fertility treatment in the UK to have a child without a

partner."'!

There is an ongoing debate both on how much chronological age matters when it comes to
health care decisions?>?* and rights®>2¢ and whether adolescents can consent.?” We do not
consider in detail whether Ellie’s age plays a role here. We assume that since children under

the age of 16 can consent to their own treatment if they’re believed to have enough

Vit Although in theory a private clinic could offer treatment to a single man, we don’t think it
would happen in practice, because surrogacy would be a required part of the process, and this
isn’t supported in UK law.
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intelligence, competence and understanding to fully appreciate what’s involved in the
treatment (known as Gillick competence.?82°%9 it is at least plausible that, Ellie, at the age of

16 could consent to have children.

A 16 year old boy has no default right to reproduce. If he conceives a child with a partner, he
may acquire the right/obligation to provide for that child. A 16 year old boy who needed
medical assistance to reproduce would be very unlikely to receive it. We know of no such
cases where this has happened in the UK. However, Ellie did not identify as a boy, but as a
girl. As a girl, Ellie would have been regarded as the mother of any child she gave birth to,
according to the law. However, this legal right can be overridden, if a person is not regarded
as having the capacity to meet a child’s needs. It may make more sense in both cases to regard
this legal right as being based in the law’s reluctance to intervene in people’s bodily
autonomy. That is, the law very seldom sanctions the kind of physically coercive treatment
that would be necessary to bring about or prevent a ‘natural’ pregnancy. Only as someone
who could ‘naturally’ get pregnant would Ellie have been able to ensure that she would have

children at the age of 16.

Since Ellie was not able to get pregnant naturally, any reproductive projects she formed would
have to be facilitated through the involvement of medical intervention as well as reproductive
partners, donors or surrogates. These, the law does not undertake to provide treatment simply
on the basis that people’s reproductive wishes should be fulfilled. Rather, treatment is
provided — at least in theory — on the basis of medical need. One argument here might be that
way the law responds to ‘natural’ reproduction is discriminatory. It is far easier for an adult,

fertile, cisgender heterosexual person to become a parent than for someone in Ellie’s position.

If one claims that Ellie should not be allowed to have children posthumously solely because
of her being a transgendered person this would seem to imply that Ellie, or other
transgendered people for that matter, should not be allowed to have children while alive
either. Some countries, such as Finland, do require infertility from citizens who want to
change their legal gender. However, many have deemed such practice unethical and against

reproductive justice.®

Conclusion
In this article, we have considered what ethical issues raised are present in the case of Ellie

Anderson, a transgender girl who wanted to have children posthumously. Our aim in this
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paper has not been to solve the case of Ellie Anderson. But hopefully we have managed to

illustrate how these complex ethical questions could be approached.
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