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I: A Debate about Rights

My goal in this paper is to advance a long-standing debate about the nature of moral rights.  The debate focuses on the questions: In virtue of what do persons possess moral rights? What could explain the fact that they possess moral rights? The predominant sides in this debate are the status theory and the instrumental theory.  Briefly, a status theory claims that an individual possesses moral rights in virtue of some of her essential properties, often her rationality, autonomy and dignity.  An instrumental theory claims that an individual possesses a moral right in virtue of something valuable that is likely to be promoted by her possessing and exercising that right. The sort of instrumental theory I am concerned with claims that a right-holder possesses her rights in virtue of her interests, which her rights protect and promote.

I aim to develop and defend a new instrumental theory.  I will take as my point of departure the influential view of Joseph Raz, which for all its virtues is unable to meet the challenge to the instrumentalist that I will address: the problem of justifying the enforcement of rights.  All acts of coercion require justification.  Sometimes the fact that the good that will result from the coerced act outweighs the harm to the person coerced is sufficient.  But the justification for enforcing a right must be more complex than this.  One way in which we can be harmed by coercion is by being deprived of the freedom to determine our own actions.  That one person has a right, however, implies that another is under a duty, and thus is not at liberty to refrain from satisfying the interest protected by the right.  The justification for enforcing a right, then, must demonstrate that the violator lacks this freedom in this particular case, rather than showing that the harm of violating this freedom is outweighed by some other good.  Any theory that explains why individuals have rights must explain why the right-holder and/or members of her community have this particular sort of justification for enforcing her rights.  This requirement follows from the fact that rights just are the sort of thing whose enforcement is justified in this way; that is part of what needs to be explained.  Let us call this the justification constraint on theories of rights.

Contemporary status theories have a way of meeting the constraint, but it involves positing a hypothetical contract between all rational autonomous agents.  Contemporary instrumental theories like Raz’s cannot meet the constraint.  Such theories make two claims: first, that individuals possess rights in virtue of the great value of satisfying the interests which those rights would protect; and second, that the duties correlative with rights are grounded on those rights.  I argue that theories of this type fail because we can only derive the right sort of justification for coercion from interests if those interests themselves ground duties.  Since giving this justification is part of explaining the existence of rights, grounding duties on interests is one step in the explanation of why rights exist: duties are explanatorily prior to rights.
 I offer a new instrumental theory in which duties are grounded on individuals’ interests, and individuals’ rights exist in virtue of the duties owed to them.  I argue that my theory satisfies the constraint, and so gives at least as good a justification of enforcing rights as a status theorist without having to posit any hypothetical contract.   

II: Laying the Groundwork 

A.  Background

I begin with a few conceptual points about rights, duties and interests.  My discussion of rights is limited to moral claim-rights.  Person A has a moral claim-right that person B  if, and only if, (1) B has a moral duty (or obligation—see below for the distinction) to A to  and (2) B’s duty to  is justifiably enforceable.  For the duty to be justifiably enforceable means that there is (a) some attainable state of the world in which there would be (b) some morally justifiable way for (c) some person or group to enforce the claim.  Condition (2) is required because, as Matthew Kramer points out in his exegesis of Hohfeld’s jural relations, “A genuine right or claim is enforceable” (Kramer, Simmonds, Steiner 2000: 9).  That claim-rights are justifiably enforceable is what distinguishes them from mere demands, even demands that someone do what he in fact has a duty to do.
 If this is correct (and I am inclined to think that it is), we cannot say that one person has a moral right against another unless, were that right violated, it would be possible for the right to be justifiably enforced.  
One need not, however, endorse this conceptual thesis in order to hold the view that we should not say that someone has a moral right unless that person’s claim is justifiably enforceable (in the way just specified).  There is a moral argument, recently articulated by Raymond Geuss and further developed by Susan James, for restricting our attribution of rights in this way (Geuss 2001: 146; James 2003: 133).  The basic premise of the argument is that ‘rights are best understood as practical entitlements which make a difference to the lives of those who hold them’ (James 2003: 133). If that is the best way to understand rights, then to insist that some person or group has a right to receive some benefit when there is no way for that purported right to be justifiably enforced is empty rhetoric; and in many cases it amounts to ‘a bitter mockery of the poor and needy’ (O’Neill 1996: 133).  Enforceable rights are the only sort that are capable of making a real practical difference to people’s lives.  And there is something morally and politically perilous about claiming that someone has a right whenever there is some benefit that we think he ought to be provided with (Geuss 2001: 146).  Doing so allows us to insist that we recognize the basic interests of all people, and this sounds like some sort of moral achievement.  But this practice may distract us from two morally significant facts.  First, the political systems under which many people live fail to secure for their citizens the possession of enforceable rights, even while they declare that they recognize those rights.  Second, in some cases there is no one who could plausibly be identified as the bearer of an enforceable duty to provide another person with some important benefit.  In these cases, claiming that those in need are right-holders does nothing to bring us closer to a social arrangement in which their needs are met.  Those who are unconvinced by the Hohfeldian conceptual claim or by this moral argument may take me to assume that moral rights are justifiably enforceable, and consider the success of my argument to depend on that assumption.   
The right and the duty that can be justifiably coerced are correlative: one exists if, and only if, the other does.  A claim-right is thus always a right held against some distinct person or group, the bearer of a duty to the right-holder. A few points are worth noting.  First, this definition is neutral with respect to the explanatory relation between correlative rights and duties.  It does not imply that we have duties in virtue of the rights of others, or vice versa.  Second, many traditional ‘rights’ do not fall within my use of the term, most notably the civil liberties (though rights that others not interfere with one’s exercise of one’s liberties are included.) Finally, not every moral duty need have a correlative right.  Only those duties one can be justifiably coerced into fulfilling do.  I will occasionally refer to such duties simply as ‘correlative duties.’    

Like Raz, I hold that someone’s interests are aspects of her well-being—her formation, pursuit and achievement of valuable goals and relationships (Raz 1986: 166).  Advancing one of her interests makes a constitutive contribution to her well-being.  I also agree with Raz that a duty is a pre-emptive reason
 for a distinct person or class to perform an action.  A pre-emptive reason for action is both a reason to perform some act (this is its first-order component) and a reason to disregard other reasons that compete with its first-order component (this is its second-order “exclusionary” component) (Raz 1979: 18).  Any reason with this structure is a protected reason for action.  A pre-emptive reason is a protected reason with a first-order component that favors performing the act that is supported by the overall balance of reasons (Raz 1986: 46-47).  

The exclusionary component of a pre-emptive reason captures the notion that when one is under a duty, one lacks the liberty to do something.  We are morally at liberty to  so long as the reasons for -ing are accessible to us—though if those reasons are outweighed, -ing will not be what we ought to do.  Reasons, even if they are outweighed, are accessible so long as they are not excluded; they are excluded when there is sufficient second-order reason to disregard them—that is, when they fall within the scope of an exclusionary reason.  For example, when one is given an order by one’s superior officer to execute a task in a certain way, the order is not just a reason to execute the task in that way, which should be weighed against the reasons for executing it in other ways.  That one was so ordered is also a reason to disregard the reasons for executing the task in other ways—the order is an exclusionary reason.  To fail to recognize it as one is to fail to take seriously the authority of one’s superior officer.
  When all the reasons for -ing are excluded, we then lack the moral liberty to .  Moral duties are pre-emptive reasons because when one is under a moral duty to  one both has a reason to that accords with the balance of reasons (-ing, as one’s duty, is what one ought to do) and lacks the moral liberty not to since all the (already outweighed) reasons against -ing are also excluded.

I maintain the usefulness of distinguishing between obligations and duties.  I understand an obligation to be a protected
 reason that is created by a voluntary action of the person who acquires the obligation.  The typical example of an obligation is the obligation to keep a promise.  That one has promised to do something is not just a reason to do it.  The point of making a promise is to bind oneself so that one is not free to refrain from performing the promised act, even for reasons that would be perfectly legitimate in the absence of the promise.  Promising accomplishes this by creating a reason to disregard reasons that compete with the reason to do what one has promised to do; promises create protected reasons.  No voluntary action, on the other hand, is needed to generate a duty.  Duties exist when the facts of the situation one finds oneself in are a pre-emptive reason for one to perform an action.  I do not claim that all rights are correlative with duties.  Some rights are correlative with obligations.  In this paper, I am concerned only with rights that are correlative with duties.  

B.  Status Theories vs. Instrumental Theories


The difference between status and instrumental theories is a difference in the structure of the explanation each gives for the existence of rights.  For status theories, showing that someone has a right does not necessarily involve demonstrating that having that right is, or is likely to lead to, a benefit for the potential right-holder.  A status theorist’s argument that someone has a right begins by observing that the potential right-holder possess certain essential properties—usually the properties of rationality, autonomy, and dignity—and then attempts to establish the existence of a right based on the possession of these properties.  Instrumental theories, on the other hand, take it that demonstrating that a right is or is likely to lead to a benefit for the potential right-holder is necessary for establishing that he has that right.  Instrumental theorists may of course view the development, preservation, and exercise of one’s rationality, autonomy, and dignity as valuable, and thus as potential grounds for rights.  They may even view it as essential to human beings that we have an interest in exercising these characteristics.  Nonetheless, for the instrumental theorist it is not the fact that we possess these characteristics, but the fact that we have an interest in exercising them—that doing so constitutes a benefit to us—that is the ground of rights that would enable us to exercise them.              


Contemporary status theories give a contractualist explanation of the existence of rights.
  They claim that rights exist in virtue of a binding moral contract between all rational autonomous agents, a contract that entitles each agent to make certain demands of the others.  In the contract, each member of the moral community also commits to enforcing the legitimate demands of the others.  It is the fact that the agents are rational, autonomous, and equal in dignity that gives them standing to enter into such a contract, and the terms of the contract are those that would be reached by agents who viewed each other solely as beings possessing these properties.  These essential properties thus serve as the ground of the contract that establishes the rights of the agents.  Though it is only hypothetical, the contract is taken to be binding because it is one we all would agree to if we treated each other solely on the basis of our moral standing as rational autonomous agents, and thus it is the moral standard to which we should be held.  This account does satisfy the justification constraint.  Each agent lacks the liberty to refuse to meet the legitimate demands made on them, since they are all bound by the contract.  The other parties to the contract would thus not have to weigh a violator’s interest in self-determination against the good of securing the right held against him in order to justify coercing him.  The fact that the violator is a party to the moral contract is then supposed to be sufficient to outweigh any other reasons against coercing him.  The contract that establishes rights thus provides just the sort of justification for enforcing those rights that we are looking for—it provides a justifying reason for coercion that undermines, rather than outweighs, the coerced person’s interest in being free to determine his own actions. 

One of the reasons for rejecting a contractualist status theory is the fact that such a theory must employ this hypothetical moral contract.  Many objections have been made to this, and it is not my purpose to discuss them here or to add any new ones.  My goal is to argue that an instrumental account, which need not employ such an exotic theoretical apparatus, can satisfy the constraint just as well.  I begin by examining Raz’s influential version of the instrumental theory and arguing that no view with its structure can meet the constraint.  According to Raz, the value of someone’s having a right, which derives from the value of satisfying the interest which the right would protect, explains why that person has the right (Raz 1994: 45).  Not every interest’s satisfaction, however, has a value that is sufficient to ground a right of the interest-holder.  Raz identifies three features common to interests generally thought fit for protection by rights: the interests are especially important to the interest-holder, they are “relevant to some person or class of persons so that they rather than others are obligated to the right-holder” (Raz 1986: 181), and advancing them “serves[s] the common or general good” (Raz 1994: 52).  He argues that these features make the value of satisfying an interest great enough to ground a right.   

Raz takes the first two of these features over from Mill, who in turn followed a venerable tradition in the English common law.  Mill’s utilitarianism is not essential to his theory of rights; whatever criterion for the rightness of action one uses, one may begin, as Mill does, with the observation that we are not duty-bound to perform the right action in every case (Mill 1861/2001: 49).  Mill uses the features of importance and relevance to identify the class of right actions which we are under a duty to perform (Mill 1869/1978: 79), and then, like my theory, grounds rights on duties (Mill 1861/2001: 50).  Raz’s theory and my own are two alternate ways of developing Mill’s theory into a more satisfactory theory of rights.  Raz reverses the priority of duties and rights, whereas I side with Mill on this point.  Both Raz and I provide our own interpretations of Mill’s features, and add additional ones.      
The first of these two features picks out especially valuable interests, the ones whose satisfaction makes enough of a difference to the interest-holders to make them candidates for protection by rights.  The second feature is necessary because every right is a right against some particular person or group, so there must be some person or group that is particularly relevant to the interest’s satisfaction against whom a right protecting that interest would be held.  Raz’s important and original contribution is in observing that the value to the interest-holder of satisfying an interest is often insufficient to justify recognizing a right that the interest be protected.  Rights are grounded, he argues, only when satisfying the interest also contributes to the common good, when there is a “harmonious relationship” between individual and public interest (Raz 1994: 55).  In this case, the combined value to both the interest-holder and the public is sufficient to justify securing the interest coercively, and thus to ground a right.  Having derived rights from interests, Raz then derives duties from rights.  He claims that rights are “intermediate conclusions in arguments from ultimate values to duties” (Raz 1986:181).   Rights are thus a ground of duties, “a reason for judging a person to have a duty, and…reasons for imposing duties on him” (Raz 1986: 172).  Raz acknowledges that duties may have grounds other than rights, but notes that the duties grounded on rights are significant among duties, in that all duties owed to individuals to advance their interests are grounded on rights of those individuals (Raz 1986: 180, 186). 

There are two problems with Raz’s account.  The first is fairly easy to remedy.  We are not always justified in coercing someone who is in a position to do a great good but is unwilling to do it, even if the act in question would advance the common good as well as the good of some particular individual.  A fourth feature, which I will discuss in the next section, must be added to Raz’s list: the negative social impact of securing an interest of that type coercively must not outweigh the good, to both the interest-holder and the public, of the interest’s satisfaction.  

The second problem, however, is a deep structural one, and it confronts the Razian view (or any view with a similar structure) with a dilemma.  The great value of satisfying an interest with the four features just discussed gives the interest-holder and her community a strong reason to secure her interest coercively if necessary.  This value will likely outweigh the harm of coercion, including the harm to the person coerced of being deprived of his freedom to determine his own actions.  But now we have run afoul of the problem we started with: this is the wrong sort of justification for enforcing a right.  In order to escape this horn of the dilemma, the instrumentalist must argue that the interest-relevant in this case is not morally free to refrain from satisfying the interest.  He must thus argue that the interest-relevant has an exclusionary reason.  Let us try to modify the Razian view in this way, and say that (1) the great value of satisfying an interest with the four features will only ground a right if that interest also grounds an exclusionary reason for the interest-relevant to disregard all reasons not to satisfy the interest.  Then the ground of the right would also ground the right sort of justifying reason for enforcing the right, and the constraint would be met.  But now we must remember Raz’s claims that (2) when duties are correlative with rights the duties are derived from the rights, and that (3) duties are pre-emptive reasons.  For the Razian to maintain all three of these claims, he must argue that only once a right against the interest-relevant has been grounded does the overall balance of first-order reasons favor the interest-relevant advancing the interest protected by the right.  The right would then be part of the ground of the pre-emptive reason to advance that interest, and thus be part of the ground of the correlative duty.  

I will show that such a position is untenable.  An interest cannot ground the needed exclusionary reason without also grounding a first-order reason consistent with the overall balance of reasons.  In grounding the exclusionary reason, therefore, the interest actually grounds a duty.  This is the second horn of the dilemma: in order to satisfy the justification constraint, the Razian must argue that the great value of satisfying an interest with the four features can only ground a right if that interest first grounds a duty for the interest-relevant to satisfy it.  This violates the Razian priority of rights.  The grounding of a duty to advance an individual’s interest is here part of the explanation of why that individual has a right, rather than the other way around.  

That a Razian view suffers from this structural flaw will become clear as I develop my own theory.  In doing so, I will embrace the second horn, and endorse the explanatory priority of duties.  I will first give my own, more precise account of the content of the three features Raz discusses.  I will argue that interests ground pre-emptive reasons for the interest-relevant to advance them in virtue of possessing these features.  I will then argue that interests with all four features ground justifiably enforceable duties—duties whose fulfillment should be secured coercively, and which are correlative with rights.  The justification for this coercion undermines, rather than outweighs, the coerced person’s interest in being free to determine his own actions, and outweighs all other reasons against coercion.  The argument that interests ground such duties will not assume that the interest-holders possess any rights.  I will argue that individuals have rights simply in virtue of being owed these duties, and that enforcing these rights is justified just insofar as enforcing these duties is justified.  Since enforcing these duties is justified in the right way, this explanation of the existence of rights satisfies the constraint.  Finally, I will address Raz’s arguments that when duties are correlative with rights, the duties must be grounded on the rights.  By giving duties explanatory priority, we can keep interests at the root of the explanation of why we have rights and succeed in justifying the enforcement of rights.                         

III: From Interests to Duties to Rights

A.  Interests as a Ground of Duties

My claim that some interests ground duties is just the claim that some interests ground pre-emptive reasons for distinct persons or classes to satisfy them.  To establish this claim I must argue for three points.  First, that some interests ground first-order reasons that normally outweigh competing considerations.  These are important interests.  Second, that some important interests ground stronger reasons for some distinct person or class to satisfy them than they do for others outside that class.  These interests are both important and relevant.  And third, that some important and relevant interests ground exclusionary reasons to disregard all competing considerations.  There is a fundamental difference between my approach to developing an instrumental theory and the approach of Raz and other instrumentalists.  Interests are a ground of both value and reasons.  An interest is a ground of value insofar as a state of the world in which someone’s interest is satisfied is, ceteris paribus, a good one.  An interest is a ground of reasons insofar as the fact that someone has an interest in some act being performed is, ceteris paribus, a reason to perform that act.  As we have seen, instrumentalists typically focus on interests as grounds of value, and attempt to ground rights on that value.  I focus on interests as a ground of reasons—and of duties specifically—and then ground rights on those duties.

The first feature an interest must have if it is to ground a duty is importance to the interest-holder.  As pre-emptive reasons, duties are reasons to do what is supported by the overall balance of reasons.  If a duty to advance someone’s interest exists, that interest must ground a reason to advance it which is normally sufficient to outweigh competing considerations to perform some other act instead.  I define an important interest as one that grounds such a reason.  I will address the few cases in which a reason grounded on an important interest can be outweighed by a reason not so grounded.  Because these cases exist, interests cannot successfully ground duties without the other features discussed below.  Nonetheless, importance to the interest-holder is a necessary feature, and a natural place to start, for grounding duties.  To give content to this notion of importance, what we need are some criteria for determining whether an individual’s interest is capable of grounding this sort of reason.  Raz’s account offers little help here, telling us only that important reasons are especially valuable to the interest-holder.  

A plausible place to begin is with interests whose satisfaction is necessary to the interest-holder’s pursuit of her valuable projects and goals.  Given that our resources are finite, a reason to advance one person’s well-being often competes with other good reasons for action.  These competing considerations may take the form of agent-neutral reasons to advance the interests of some other person, agent-relative reasons to advance the interests of oneself or of those close to one, or obligations to perform some other action.  Suppose that A and B each have some interest, that I am capable of advancing either but not both, and that each interest grounds only an agent-neutral reason for me to advance it (we will involve agent-relativity when we come to the feature of relevance).  I want to know which one I have more reason to advance.  Now suppose that satisfying A’s interest, by -ing, is required for his (continued) pursuit of his valuable projects and goals, while satisfying B’s interest, by -ing, will contribute to his well-being but is not necessary to it.  This is a start, but B’s interest could still very well ground a stronger reason for me than A’s.  A’s interest could be one which he should satisfy for himself.  This will be so if A can and either (1) A has an interest in A’s -ing (over and above his interest in someone -ing), or (2) -ing would involve no significant sacrifice for A.  So let us further assume that A cannot  or that -ing would be a significant sacrifice for him.  The next question is whether it is A’s fault that he is in this position, whether his inability to satisfy this interest is due to his own recklessness or negligence.  If not, then A’s interest will normally outweigh B’s.  If it is A’s fault, then the last thing we need to know is whether this is an interest which must be satisfied if A is to lead any sort of valuable life, regardless of whether that life accords with his own plans and goals.  This would be an interest in the bare necessities for leading a worthwhile life, and would again normally outweigh B’s interest.

So we can draw a preliminary conclusion.  An important interest is one which (1) (a) is necessary to the interest-holder’s (continued) pursuit of his valuable projects and goals, (b) the interest-holder cannot satisfy for himself without significant sacrifice and (c) the interest-holder’s inability to satisfy is not his fault; or (2) is an interest in the bare necessities for leading a worthwhile life which the interest-holder cannot satisfy for himself.  To these two I must add a third: if satisfying A’s interest is necessary to his well-being and A should satisfy it for himself, then A has an important interest in not being prevented from doing so even if B’s interest could be advanced by such interference.  In this case too, the reason grounded on A’s interest will normally outweigh the one grounded on B’s.  I persist in claiming that if A’s interest is important and B’s is not, A’s interest will only normally outweigh B’s.  B’s interest might ground an agent-relative reason for me, or the common good might be advanced by the satisfaction of B’s interest more than by the satisfaction of A’s despite the lesser impact on B’s own well-being.  I address these cases below.               
We now have to ask whether only interests that are necessary to the interest-holder’s (continued) pursuit of her valuable projects and goals meet the definition of an important interest.  It seems not.  In addition to one’s current projects, there are the numerous other valuable projects that one could incorporate into one’s life, whether at present or in the future, and whether in addition to or in place of one’s current projects.  So long as one has not incorporated a project into one’s life, one cannot be said to have an interest in achieving its end, and one’s interests will not ground reasons for others to help one achieve that end.  But provided that it is a project one could incorporate into one’s life, one does have an interest in not being prevented or prohibited by others from pursuing it.  This is just one’s interest in exercising some degree of control over the course one’s life takes, and in determining which valuable ends to dedicate oneself to.  This too is an important interest.  Normally, if one of B’s interests could be advanced by violating this interest of A’s, the reason to advance B’s interest will be outweighed.  The interest in being free to determine one’s valuable ends thus joins the ranks of important interests.


The second feature an interest must have in order to ground a duty is relevance to a distinct person or class.  When an interest has the feature of relevance, it grounds a stronger reason for a distinct person or class to advance it than it does for anyone outside that class.  Let this be our definition of relevance.  Since all duties have bearers, only interests with this feature can ground duties.  There may be several individuals who are capable of satisfying someone’s important interest; that interest can only ground a duty if it grounds an especially strong reason for someone in particular to advance it, so that this person could be identified as the bearer of the duty.  In my account, then, relevance actually plays a role in shaping the sort of reason that is grounded on the interest.    Contrast this with its role in theories that attempt to ground rights on the value of satisfying interests.  There, the fact that someone is relevant to the interest’s satisfaction has no impact on the value of satisfying it, which is what is supposed to ground the right.  That the interest must also be relevant to someone is added ad hoc because a right must be held against someone.  As with the feature of importance, we need some precise way of determining when an individual or class is relevant to satisfying an interest.  

There are two main ways in which one can be interest-relevant.  The first is by being singled out by an interest.  A is singled out by B’s interest if B has an interest not only in someone -ing, but in A -ing.  For example, children have important interests in being cared for in all sorts of ways.  But over and above these interests, they have interests in being cared for by their parents in particular.  These interests single their parents out.  A child whose parents fail to care for him may still be well cared for, but nonetheless he has interests that have not been met.  Being singled out in this way, parents have a stronger reason to care for their children in particular than they do to contribute to the care of others.  In this case the interests ground agent-relative as well as agent-neutral reasons; some of the reasons grounded by the interests cannot be specified without reference to the agent for whom they are reasons.  

An interest need not ground an agent-relative reason for there to be some distinct person who is relevant to its satisfaction.  The second way in which one can be relevant to satisfying an interest is by being especially well-situated to satisfy that interest.  To be especially well-situated is to be either necessary to the satisfaction of an interest, or to be significantly more likely to succeed in satisfying it (or in satisfying it to a greater degree) than anyone else, on account of one’s resources, abilities, or proximity to the interest-holder (rather than on account of being singled out by the interest).  Suppose someone were to faint at a party at which only one guest was a medical doctor.  The person who fainted has an interest in being looked after, and this interest grounds an agent-neutral reason for someone to look after him.  Everyone at the party has this reason to do so.  But the doctor, in virtue of his special training, has a much stronger reason than anyone else to be the one who looks after him—only he has a reason to insist that he be the one who looks after him.  Here, there is a distinct person who is relevant to the interest’s satisfaction, even though the interest does not ground an agent-relative reason. 

In discussing importance, I placed a restriction on A’s and B’s interests that they only ground agent-neutral reasons for someone else to advance them.  I can now lift that restriction.  If A’s important interest is also relevant to some distinct person or class, then the reason for that person or class to advance A’s interest will normally outweigh the reason for that person or class to advance B’s interest, even if they are also relevant to satisfying B’s interest.  One great benefit of my account is that it allows us to delineate a plausible limit to how much partiality is morally permissible.  Suppose B is a close friend or relative of mine with a non-important interest that I in particular do something for him.  Alternatively, B could be me myself, in a position to advance my own interest.  The agent-relative reason this interest grounds for me may outweigh a stranger’s important interest which I am also capable of satisfying.  But if I and only I am well-situated to satisfy the stranger’s important interest, then even my agent-relative reason is outweighed.  My view also provides plausible guidance concerning the permissibility of violating obligations.  Obligations, as I have defined them, are agent-relative reasons—if I make a promise to B to , my reason for -ing is that I promised to do so.  If the action I promised to perform does not advance one of B’s important interests, however, and keeping that promise would prevent me from advancing an important interest of someone else to which I am relevant, then it is morally permissible for me to break my promise.  Though the promise is a protected reason, and excludes some competing reasons (such as my reasons to spend the day relaxing at home) its exclusionary scope does not capture all competing considerations.  Competing reasons that are grounded on interests with the features of importance and relevance are an intuitively plausible set to place outside an obligation’s exclusionary scope, when that obligation does not concern an important interest.  If A’s interest is both important and relevant to me, there is then only one scenario in which the balance of reasons will tip in favor of satisfying B’s non-important interest.  That is if satisfying B’s interest makes a greater contribution to the common good than does satisfying A’s interest, despite the lesser impact on B’s own well-being.  This brings us to the third feature.    

The third feature Raz identifies is that of contributing to the common good.  That satisfying an interest merely contributes to the common good, however, is not enough for that interest to ground a duty (and not enough for the value of satisfying that interest to ground a right, as Raz believes).  The interests that ground duties—or at least, that ground duties which are candidates for coercive enforcement
—are the ones whose satisfaction is necessary to the flourishing of society.
  The reason for this additional restriction is that in order to ground a duty (or, on the revised Razian account, a right), an interest must ground an exclusionary reason for someone to advance it.  I will first argue that interests whose satisfaction is necessary to the common good ground exclusionary reasons.  Then I will argue that interests with all three of the features I have discussed ground first-order reasons that are supported by the overall balance of reasons, and thus that interests with these features ground duties.  Once this has been established, I will argue that despite grounding duties, interests with only these three features fail to ground rights.

Here is a (fairly Aristotelian) argument that interests ground exclusionary reasons when their satisfaction is required for society to flourish.  That the interests in this class be satisfied is a requirement for a society to function well, for the collective life of that society to be a healthy one.  For (almost) all of us, part of leading a good life is leading a social life.  If society is not functioning well—due to wide-spread violence, disorder, discrimination, poverty, or what have you—it will be impossible for many, if not all, of the members of that society to lead healthy social lives.  Since this is part of leading a good life, living in a well-functioning society is a condition of possibility for leading a good life.  Now, it may be possible in a particular instance to advance one person’s interest by violating another’s even when the latter interest is of the sort that must in general be satisfied for society to flourish.  But to violate an interest of this type is to undermine the healthy functioning of society, and thus to undermine part of what makes any good (non-solitary) life possible.  That violating these requirements undermines what makes a good life possible is a reason not to act on the reasons to advance one individual’s well-being when doing so conflicts with these requirements.  Acting for reasons of that type undermines that for the sake of which one would act for reasons of that type.  This is itself a reason not to act for those reasons.  Therefore, interests whose satisfaction is necessary to a flourishing society, in virtue of that necessity, ground not only reasons for others to advance them, but also reasons not to act for competing reasons, even when the competing reasons are grounded on other genuine interests.  These interests, moreover, also ground reasons for the rest of society to actively discourage their violation, and to blame and censure those who do violate them.   

An interest possessing the three features I have discussed will ground a reason that outweighs any competing agent-neutral or agent-relative reason grounded on a non-important interest, and any obligation to advance a non-important interest, even if acting for the competing reason would also contribute to the common good.  It will, moreover, outweigh such reasons even if they are likewise grounded on important interests, so long as acting for them is not also necessary to the common good.  Therefore, a reason with these three features will only fail to ground a first-order reason supported by the overall balance of reasons when it conflicts with another reason possessing all three features.  In such a case, there may be no one action one ought to perform, all-things-considered.  Or, if one of the conflicting reasons is agent-relative but the other is not, the agent-relevant reason may win out.  But in either of these cases of conflict, the crucial point is that neither a duty nor a right will be grounded: since both interests are necessary to the common good, neither reason will exclude the other, and the agent caught in the conflict will be morally free to act on either.
  So in every case in which an interest possessing the three features fails to ground a duty by failing to ground the required first-order reason, the interest must also fail to ground a right.  And whenever an interest possesses the features of importance and relevance and succeeds in grounding the exclusionary reason required by the revised Razian account, that interest does ground a duty.  I will now argue that interests possessing only these features fail to ground rights despite grounding duties, and thus that the grounding of a duty is an intermediate step in an interest-based account of the existence of rights.     
Coercion is not necessarily justified whenever a duty is violated.  As Mill rightly observed, some of them should be secured not through coercive means but through the effects of “the opinions of [our] fellow creatures” (Mill 1861/2001: 48).  Duties grounded on interests with these three features should at least be secured through non-coercive social pressure.  But not all of them should be coercively enforced.  It is possible that a society would fare even worse if all such duties were enforced than it would be if it tolerated occasional failures to fulfill some of them, and sought to minimize these failures through customary norms.  This is the first flaw in Raz’s theory.  Interests with only the first three features do not ground a sufficient reason for coercion when they are violated, and so possessing these three features is insufficient for an interest to ground a right.  This is why I add a fourth feature to Raz’s list.  In some cases, coercing those who fail to do their duty has a negative social impact that outweighs the benefit, to both the interest-holder and the public, of securing the duty.  For an interest to ground a justifiably enforceable duty, this must not be the case.
         

Let me illustrate this point with an example.  A democratic government has a moral duty to permit each of its citizens to vote, and to protect their exercise of that liberty, regardless of their sex, race, or religion.  Suppose such a government fails to do this.  We want to know whether this duty can be justifiably enforced from the government.  If it can be, the disenfranchised individuals, along with those who support them, will have to exact it from the state themselves.  Civil disobedience may not be enough to accomplish the task—some coercive measures may be necessary.  There will thus be a cost associated with enforcing the duty.  Some level of social disruption will follow.  In a case like this, however, the duty is justifiably enforceable.  The cost in social disruption is outweighed by the harm of continuing to disenfranchise a segment of the population.  The situation is intolerable.  The enforceability of the duty is of course qualified; the harm caused by continued disenfranchisement does not justify all possible coercive ways of enforcing the duty, however extreme.  But the duty is justifiably enforceable nonetheless.  

Contrast this duty with the duty we each have to show a minimal level of respect for the differing cultures, ethnicities, and religions of those around us.  A society in which this duty is not fulfilled is not a healthy one.  But to live in a society that punishes everyone whose actions express prejudice is worse than to live in one that tolerates such views up to a point and attempts to minimize them by non-coercive means.  I do not mean to deny that there is some level of respect that is enforceable.  I am only claiming that it is possible to fail in one’s duty of respect without there being sufficient reason to enforce the duty.  This is so even though I ground duties on interests whose satisfaction is essential to a flourishing society.  A community can make some group within it feel so unwelcome—without making them feel that they are ever in any danger—that all members of the group gradually move somewhere else.  Their actions make it impossible for all the members of that community to live together, by denying some members entrance into the life of the community.  They fail to fulfill an important duty and thus do a great wrong.  It is entirely appropriate that they be discouraged from, and censured for, doing so.  But it is doubtful whether it would be possible to for a society to use coercion to discourage and correct such behavior without thereby creating an atmosphere in which its members fear persecution for expressing disapproval of others, which can be perfectly legitimate.  In this case, then, coercion is unjustified even though an interest with the first three features is violated.  The value of satisfying such interests cannot, as Raz claims, be sufficient to ground rights.  

An interest with all four of these features not only grounds a duty, it grounds a duty whose fulfillment can be justifiably coerced.
  The justification, moreover, satisfies the constraint.  The bearer of the duty is not morally free to refrain from satisfying the interest—the interest grounds an exclusionary reason for him to disregard any reasons that compete with his reason to satisfy the interest.  So there is no valid objection to coercion based on his interest in being free to determine his own actions.  In virtue of possessing the fourth feature, the interest grounds a reason for coercion which outweighs any remaining reasons against using coercion.  In grounding enforceable duties on interests, I have nowhere assumed that the interest-holders possess any rights to have their interests satisfied.  By the correlativity of rights and duties, for one to be owed a duty whose fulfillment can justifiably be secured with coercion implies that one has a right against the duty-bearer.  It follows that the existence of rights can be explained in terms of interest-holders being owed duties grounded on interests with these four features.  The ground of these duties also grounds the right sort of justifying reason to enforce the duties, and so enforcing their correlative rights is likewise justified; the first justification is tantamount to the second.   

We can now see that the second flaw in Raz’s theory, which I introduced at the end of the last section, is a deep structural one present in any instrumental theory with a structure similar to his.  Recall that Raz makes three claims: 1) rights are grounded on the value of satisfying the interests they protect; 2) when duties are correlative with rights, the duties are based on the rights; and 3) duties are pre-emptive reasons.  There is good reason to accept the third claim, and I do accept it.  We saw that to satisfy the justification constraint, the first claim would have to be modified, so that a right would only be grounded if the interest also grounded an exclusionary reason for the interest-relevant to disregard any reasons against satisfying it.  In order to preserve claim 2), the Razian would then have to argue that a reason to advance the interest that is supported by the overall balance of reasons is not grounded until the right is grounded.  But I have shown this claim to be false.  An interest that meets Raz’s criteria (of important, relevance, and contribution to the common good), and grounds the required exclusionary reason (by being necessary to the common good), also grounds a first-order reason that is supported by the overall balance of reasons.  That is, the interest grounds a duty.  An interest with only the first three features, furthermore, fails to ground a right even though it succeeds in grounding a duty.  A right does not come into existence until a justifiably enforceable duty is grounded by an interest possessing all four features.  So we cannot explain the existence of rights by appealing to the interests rights protect without establishing, as an intermediate step, the fact that those interests ground duties.  My theory reverses the usual order of explanation between rights and duties, and succeeds in explaining the existence of justifiably enforceable duties—and thus in explaining the existence of rights—in a way that satisfies the justification constraint.    

B.  Defending the Direction of Explanation
In addition to justifying the enforcement of rights, there is another advantage my theory has over one like Raz’s, which attempts to ground rights on the value of satisfying interests.  Raz and I agree that rights are not absolute.  In my case, this is because an interest that grounds an enforceable duty in one set of circumstances may fail to do so under other circumstances in which the interest does not possess the fourth feature.  For Raz, the interests that normally ground a right may be defeated by stronger opposing considerations (Raz 1986: 183-4).  When a right is defeated, the force of the interests on which the right is grounded are weakened or overcome—when this happens, “no one could justifiably be held to be obligated on account of those interests” (Raz 1986: 184).  Duties collapse along with the rights that justify them.  This is a consequence of claiming that duties exist in virtue of rights.  Though Raz acknowledges that not all duties are based on rights, those that are—the duties to advance individuals’ interests—must fall with the rights on which they rest.  If conflicting considerations lead us to deny that someone has a right to something, because her interests cannot support a right, we must also deny that those interests ground a duty to her.  If we wanted to maintain the existence of a duty, we would have to find some other way to ground it.  This is an undesirable result.  We should be able to acknowledge that someone’s right is defeated in a particular case without denying the force of the interests on which that right usually rests and without denying that those interests are still capable of grounding a duty.  Since my theory claims that rights exist in virtue of duties, it has the happy consequence that a claim to a right can be defeated without eliminating the corresponding duty.  We can recognize what we owe to each other even when it is not for the best to recognize a right to what is owed.

Raz has two arguments for the claim that when a duty corresponds to a right, the duty exists in virtue of the right.  Neither argument undermines the view I am offering, so I will only address them briefly.  The first is that “one may know of the existence of a right and of the reasons for it without knowing who is bound by duties based on it or what precisely are those duties” (Raz 1986: 184).  Raz gives the example of a child’s right to education: we may know that children have a right to education without knowing what sort of education or who has a duty to provide it.  Raz claims that even if knowledge of the content of a right is incomplete, it still counts as knowledge that someone has a particular right (Raz 1986: 185).  One cannot know of a duty, however, without knowing who bears it and to whom it is owed.  I do not wish to dispute any of this. This sort of epistemic priority is not what I am interested in.  The fact that rights have this sort of priority over duties does not show that they have explanatory priority, which is what concerns me.  There is no inconsistency in claiming both that we have rights in virtue of being owed duties, and that one may learn of a right’s existence without also learning who bears the duty correlative with that right.  Raz goes on to argue that “If a duty is based on a right, on the other hand, then it trivially follows that one cannot know the reason for it without knowing of the right (or without knowing that the interest which it protects is sufficient to be the ground of a duty—which is the definition of a right)” (Raz 1986: 185).  I do not deny that one cannot know the reason for a duty without knowing that the duty protects an interest that is sufficient to ground it.  Instead, I am questioning the claim that rights are grounded on the value of satisfying the interests they protect.

 The second argument is based on the fact that rights are dynamic: what it means to have a right to education, for example, may change over time (Raz 1986: 185).  Raz makes the further claim that “With changing circumstances, [rights] can generate new duties” (Raz 1986: 186).  But we need not infer from the dynamic character of rights that rights give rise to duties.  It is not because children possess a right to education that new duties toward them arise with changing circumstances.  Rather, with changes in circumstances come changes in interests, and in whether a given interest possesses the features it needs to ground a duty.  Raz is correct that in a sense a right, such as the right to education, may persist through these changes, even if the duties that correspond to it change.  This simply indicates that the duties grounded on the changing interests continue to give rise to what is at some level of generality a right to education.  The precise content of the right, however, changes with the duties on which it rests.  Changes in interests can also alter duties in such a way that new rights emerge, or that old rights are extinguished.  Interests, duties and rights are all dynamic.  This dynamic quality does not, however, support an explanatory priority of rights over duties.   
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� This paper has benefited greatly from comments by Daniel Bonevac, Jonathan Dancy, A.P. Martinich, and Joseph Raz.  My thanks to the members of the Oxford Jurisprudence Discussion Group for allowing me to present an earlier draft and for their very helpful questions.


� For a discussion of the tradition of prioritizing rights, not limited to instrumental theories, that traces this view back to Locke, see Raz 1994: 29-30.  There is a competing tradition that prioritizes duties, which is prominent in the writings of Bentham and Austin, and comes to fruition in Mill.  As I explain in section II.B, Raz’s theory and my own can be seen as alternate ways of developing the welfarist theory of rights developed by Mill (Mill 1861/2001 and Mill 1869/1978), without subscribing to Mill’s utilitarian account of right action.  For a good discussion of Mill’s theory, see Sumner 1987: 132-142.        


� There is a related debate about the nature of rights, between the will theory and the interest theory, over whether an individual must herself have the power to enforce her claims in order to count as a right-holder (as the will theory holds); or must only benefit (in certain ways or under certain circumstances that need to be spelled out) from the enforcement of her claim by someone with the required power in order to count as a right-holder (as the interest theory claims).  I believe that an argument for the interest theory can be built on my version of the instrumental theory, but I cannot explore this issue here.     


� In general, I understand reasons to be facts which, when they obtain, count in favor of performing some action.  I do not assume that for A to have a reason to , A must actually be motivated to .  A fact that favors -ing can be a reason for A to  so long as 1) it is possible for A to be motivated to  by that fact, given that A cannot transcend the limits of normal human psychology; and 2) A has the physical and material resources necessary for -ing.


� In section III I give an argument that grounds exclusionary reasons without appealing to the directives of an authority.


� This characterization of moral duties only applies to perfect duties.  The exclusionary scope of an imperfect duty will not encompass every reason against fulfilling the duty.  Imperfect duties are duties that admit exceptions of inclination because they deprive us of the liberty to act for some but not all competing reasons.  Since I take it that the duties correlative with moral rights are perfect, these are the duties with which I am concerned.


� Obligations are protected reasons, rather than pre-emptive reasons, because one can have an obligation to do something which is not what one ought to do all things considered.  The exclusionary scope of an obligation, like that of an imperfect duty, will not encompass all reasons against fulfilling the obligation.


� For a recent well-developed example, see Darwall 2006.


� Again, my discussion of duty is not meant to apply to imperfect duties (see supra n. 6).  


� I take it that enumerating these requirements is a job for the combined powers of the social sciences.  What is required is likely to vary across cultures, historical periods, geographical conditions, etc.  I do not assume any particular metric for measuring social well-being.  I only assume that somehow or other we can make judgments such as the one that the United States as a political community became better after passing the Civil Rights Act of 1964, despite the turmoil that preceded and followed it.  A society is better off the more able it is to formulate, pursue, and achieve valuable social goals.


� Since duties are pre-emptive reasons, and pre-emptive reasons contain a first-order component supported by the overall balance of reasons, genuine duties cannot conflict.  In the rare circumstances just described, reasons that are normally duties will conflict.  Obligations, as opposed to duties, can easily conflict.


� The order in which the features are given is important.  We must determine whether an interest possesses the third before inquiring about the fourth.  Suppose we have determined that an interest is both important and relevant, and then ask whether the good that would come of coercively obtaining its satisfaction outweighs the bad.  If we have not first determined whether its satisfaction is necessary to the flourishing of society, we will end up including in our judgment the harm to the coerced of depriving him of his freedom.  If he is in fact not morally free in this case, we will give too much weight to the side that disfavors coercion.   


� Just how significant and central a contribution is made, or how much harm is caused by failing to fulfill the duty, as well as how urgently the duty must be fulfilled, will set limits on what sort of coercion is appropriate and on who can apply coercive measures.
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