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Abstract: It is widely accepted both that adequate parents cannot be denied custodial rights for

the reason that someone else would do a better job and that children should be reared in adequate

families, even when communal arrangements would be no worse for children and would promote

equality. So-called dual interest theorists of parental rights defend their view on the grounds that

it can fully explain these convictions because only their view attaches importance to the interests

of the parents which are adversely affected. In this paper the author argues that this defence of

the dual interest view is flawed because some of these convictions can be explained only at the

expense of others. The author offers an alternative defence of the dual interest view, one that

requires us to revise these widely accepted convictions but ultimately puts the dual interest view

on a surer footing.
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0. Introduction

In many contemporary societies parental rights protect parents from certain types of interference.

Parental rights include the right to parent, which is held by adults, and the rights of parents, which

are only held by parents. The right to parent protects its bearer from interference in their becoming

and continuing to be parents. The rights of parents typically protect their bearers from interference

in decisions about how the child lives, including what school they attend, where they live, and

their involvement in religious practices. That the interests of their child, some other adult, or

society as a whole would be better promoted under some alternative custodial arrangement is not

usually taken to be a good reason to deny adequate parents the right to parent that child.

We could configure parental rights in other ways. We could admit that the prospect of a

superior upbringing for the child is more often a good reason to re-allocate rights to parent

particular children. We could admit that child-rearing should usually be left to institutions or

collectives, like orphanages or the kibbutz. Whether we should make these changes, and which

ones, depends on the interests that are relevant to the justification of these rights.

Two positions dominate the literature on the justification of parental rights. Child centered

theorists focus exclusively on the interests of children and hold that schemes of rights are justified

to the extent that they best serve those interests (see Brighouse, 1998, Arneson, 2000, Vallentyne,

2003, Hannan and Vernon, 2008, Dwyer, 2011). Dual interest theorists argue that parental

interests, as well as the interests of children, are relevant to such justifications (see Schoeman,

1980, Clayton, 2006, Brighouse and Swift, 2014, Macleod, 2015).
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To defend the dual interest view one must explain why including a parental interest

generates a more plausible account of parental rights than excluding it. The most common strategy

for defending the dual interest view is to argue that it is only by including a parental interest that

we can ground a scheme of parental rights that is consistent with certain widely held convictions.

In this paper, I show why this strategy fails and instead put forward an alternative strategy. This

alternative strategy requires us to revise some of our convictions but it ultimately places the dual

interest view on a surer footing.

In Section One, I explain the commonly used strategy for defending a dual interest view

and show that this strategy fails because the parental interest that is used to explain why children

should be reared by families and not communally can be held by prospective parents as well as

current parents and so cannot explain why current adequate parents should retain their rights when

prospective parents would fare better in terms of the child’s interests or equality. In Section Two,

I show that there is no plausible way to amend this strategy to include a separate interest in

parenting one’s current or biological child. The reason for this is that to explain why children

should be reared in families and not communally we need to grant the interest in parenting that is

possessed by prospective as well as current parents a special status, but that special status is

inconsistent with the privilege we must grant to current and biological parents to explain why they

retain their rights when a prospective parent would fare better in terms of the child’s interests or

equality. I conclude that no dual interest view can fully explain the convictions that it was thought

it could and so we must decide which of the convictions it is most important to explain. In Section

Three, I argue that the dual interest view can, nevertheless, be defended and is in fact best defended

by partially explaining each of the convictions rather than fully explaining some at the expense of

others. In Section Four, I conclude with some remarks about the usefulness of this position.
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1. The Common Strategy

The following are convictions about the right to parent, each of which involves a conflict between

the interests of parents, on the one hand, and the interests of children and wider society, on the

other.

No Parents: the minimally decent family should be the favoured vehicle for child rearing,

even when institutional or collective modes of child rearing would be best in terms of the

child’s interests or would enhance equality (Brighouse and Swift, 2006, p. 97 and 2014, p.

86, Macleod, 2015, p. 213).

Better Parents: It is impermissible to change child custody when current parents provide a

minimally good upbringing, even if doing so would be best in terms of the child’s interests

(Brighouse and Swift, 2006, p. 86 and p. 106 and 2014, p. 95, Clayton, 2006, p. 58, Hannan

and Vernon, 2008, p. 175, Gheaus 2012, p. 434).

Reshuffle: It would be wrong to reshuffle custody of babies at birth so that children are

reared by those other than birth parents who are at least minimally good, even if doing so

would be best in terms of the child’s interests or would enhance equality (Gheaus, 2012, p.

434, Macleod, 2015, p. 213).

These convictions are held by many people and are respected by many legal systems. Several

political theorists, and not only dual interest theorists, have noted the force of these convictions.
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Explaining these convictions, especially No Parents and either Reshuffle or Better Parents, is taken

to be an important test of any account of parental rights and, in particular, is taken to be a key point

in favour of the dual interest view.

These convictions cannot be explained by the child centered view since it is stipulated that

children are either better off or no worse off. But in each case parents’ interests are set back. For

example, in Reshuffle, the biological parents’ interest in rearing their biological child is set back;

in Better Parents, the current parents’ interest in continuing to rear their child is set back; in No

Parents, the prospective parents’ interest in rearing a child is set back. Because each conviction

involves a parent’s interest being adversely affected, the dual interest view seems to be a promising

way of grounding a set of parental rights that is consistent with these convictions. But whether it

can do so depends on the nature of the proposed parental interest.

To explain these convictions a dual interest view must endorse a parental interest that meets

three conditions. First, the parental interest must be weighty enough to counter-veil the supra-

threshold improvements in terms of the child’s interests and any improvements in terms of equal

opportunity (Brighouse and Swift, 2009, p. 50 and p. 52). Second, the parental interest must be

special in some way that means that our interest in parenting cannot be readily substituted. If there

were an abundance of good substitutes for the contribution that parenting makes to flourishing

then prospective parents would not have a serious complaint about No Parents or Better Parents.

Instead, we could offer those who are not given opportunities to parent other opportunities to

pursue valuable projects that are adequate substitutes. For example, more fulfilling relationships

with romantic partners, friends or even pets may be adequate substitutes for parenting (see Cooke,

2011, McTernan, 2015, p. 234, Liao, 2015, p. 162). Third, the parental interest must set up an

asymmetry that tells in favour of the intuitive convictions. The requisite asymmetry can be
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explained for each conviction as follows. In No Parents, the parental interest must be adversely

affected by institutional modes of child rearing but not adversely affected by familial modes of

child rearing. In Reshuffle, the parental interest must be adversely affected by acts of reshuffling

but not adversely affected by refraining from reshuffling. In Better Parents, the parental interest

must be adversely affected by denying currently adequate parents’ custody so that the child could

be reared by parents who will maximize the child’s expected wellbeing but the interest must not

be adversely affected by allowing adequate parents to retain custody when a superior option for

the child is available. I will now explain why the common strategy is flawed by discussion of the

most influential dual interest view.

In several highly influential papers and, most recently, in their book, Family Values, Harry

Brighouse and Adam Swift develop and defend an account of the value of the family that appeals

to the familial relationship goods that are available through it. A key part of their dual interest

account is the value of familial relationship goods to parents. They argue that the interest parents

have in parenting makes a weighty and unique contribution to the flourishing of many adults (2014,

p. 96) and grounds a serious claim against others (2014, p. 101). They state that the parent-child

relationship is unique in virtue of possessing all of the following four features.

1) parties have unequal standing,

2) one party lacks the ability to exit,

3) the relationship elicits spontaneous and unconditional responses,

4) one party has a fiduciary role (2014, pp. 88-90).

They also say that,
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“The parent-child relationship is not, in our view, just another intimate relationship,

valuable to both sides but substitutable for the adult by an additional relationship with a

consenting adult. The relationship is, on the contrary, sui generis, a relationship that

involves the adult in a unique combination of joys and challenges; experiencing and

meeting these makes a distinctive set of demands on him, and produces a distinctive

contribution to his well-being. Other intimate relationships have their own value, but they

are not substitutes for a parenting relationship with a child.”(2014, p. 88, see also Gheaus,

2012, and Weinstock and De Wispelaere, 2012 who make use of this characterization).

As described, the interest in familial relationship goods is of the right sort to explain No

Parents. This is because the interest is weighty, non-substitutable and both unsatisfied in a regime

of universal institutional child-rearing and satisfied in a regime where children are reared by

parents (Gheaus, forthcoming).

Although Brighouse and Swift do not claim to have offered an explanation of why birth

parents have rights to parent their children, and do not see this incompleteness as a weakness in

their account, it is worth noting that the familial relationship goods account of the parental interest

cannot explain Reshuffle because it has motivated others and has a certain intuitive force

(Brighouse and Swift, 2006, p. 98 and fn. 4. Also see Brighouse and Swift, 2014, p. 104-110). The

reason that Reshuffle cannot be explained by the interest in familial relationship goods is that it is

an interest that a prospective or current parent may have with respect to a child. We have no reason

to think that biological parents could only enjoy intimacy with that particular child, nor is there

any reason to think that non-biological parents could not enjoy intimacy with children who are not
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biologically related to them. All four of the features stated above characterize many adoptive

parent-child relations. The parental interest in familial relationship goods cannot explain Reshuffle

because reshuffling not only involves sacrificing the current parent’s interest but also involves

satisfying the new parent’s interest. For this reason, the interest in parenting, as described, tells in

favour of reshuffling as well as against it. Reshuffle cannot be explained by the familial

relationship goods account.

The same problem arises with respect to Better Parents, a conviction Brighouse and Swift

would like to explain (2014, p. 95). Familial relationship goods are not only enjoyed by parents

currently standing in those relationships but may also be enjoyed by prospective parents who

would perform better in terms of the child’s interests. While the parental interest plausibly defeats

the child’s interest in a maximally good upbringing, once their more basic interests are secured,

the parental interest can be found on both sides of the trade off and will therefore cancel itself

leaving only the child’s best interests to be decisive in favour of being placed in the care of better

parents. This implication is in direct opposition to the conviction expressed in Better Parents.

To summarise, the failure of this strategy stems from these dual interest theorists

understanding Better Parents, No Parents and Reshuffle as a conflict between the interest of

parents, on the one hand, and the non-basic interests of children and improvements in terms of

equality on the other. While this an apt way to characterize the conflict in No Parents, which they

can successfully explain, it is not an apt way to characterize Reshuffle and Better Parents, which

they cannot successfully explain because a parental interest is involved on both sides of the

conflict. Any interest in parenting that can be held by those adults who wish to become and would

make good parents as well as those adults who are currently parenting will not be able to provide

full explanation of Reshuffle and Better Parents. Other dual interest theorists endorse a parental
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interest of this sort and are equally unable to explain the convictions For example, Colin Macleod

argues for a parental interest in creative self-extension and Matthew Clayton argues for a parental

interest derived from our general interest in pursuing a conception of the good and in having the

opportunity to found a family: to beget and raise children according to some appropriate standard

(Macleod, 1997, p. 119 and p. 121, Clayton 2006, p. 54 and p. 60). Having shown that current dual

interest views cannot explain these convictions, we must ask whether there are ways that we could

amend this strategy so that a dual interest view could do so.

2. Amending the Common Strategy

The common strategy failed because the parental interest appealed to did not establish the

asymmetry between current or biological parents and prospective parents that is required to explain

Reshuffle and Better Parents. We could attempt to establish the requisite asymmetry by either

replacing or supplementing the interest in parenting with specific interests in biological parenting

or continuing to parent, which only current or biological parents can hold. I will now explain why

each of these suggestions cannot save the strategy and will show that this reveals a deeper problem

for dual interest theorists who wish to explain these convictions.

If we replace the general interest in the activity of parenting with a weighty, non-

substitutable parental interest specifically in rearing one’s own biological child or current child

this seems to allow us to explain Better Parents and Reshuffle because this interest is not held by

prospective parents, who would benefit from the proposed changes in parental rights. Moreover,

so long as biological processes are required to create children, institutional childrearing entails

severing a relationship grounded in genetic, gestational or proprietarian considerations and so, we

might think, No Parents too could be explained in this way.
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There are two reasons why we should not amend the strategy in this way. First, the amended

strategy would fail to explain many examples of No Parents, the conviction that is most widely

shared. Even though institutional childrearing entails severing a relationship, an interest that only

current and biological parents have in retaining custody of their child could not explain why

children put up for adoption or those whose parents have died should be reared within a family

rather than an communally or within an institutions, even though those options would be equally

good in terms of the child’s welfare. Without a weighty and non-substitutable general interest in

the activity of parenting No Parents cannot be explained. But more decisively, we do have

independent reason to endorse a general and weighty, though not necessarily non-substitutable,

interest that prospective as well as current parents have in parenting a child. A failure to endorse

such an interest would leave us unable to explain why prospective parents have a significant

interest in parenting when they take steps to acquire parental rights. We would have no parent-

centered reason to make the process of acquiring parental rights less arduous than it might be.

Moreover, if it is valuable for biological or current parents to retain child-rearing rights it is most

plausible to think that this is because parenting is a valuable activity to enter into and not only to

continue to do. The general interest in the activity of parenting plausibly underpins more specific

interests in parenting one’s biological child or current child. We have independent reasons, then,

to endorse a weighty parental interest that is capable of being held by prospective parents, whatever

other biological or non-biological parental interests we might endorse. Since such an interest has

to be non-substitutable to fully explain No Parents, the only strategy for someone wishing to

explain No Parents and either Reshuffle or Better Parents is to try to supplement the general,

weighty and non-substitutable interest in parenting with specific interests in rearing one’s
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biological child or in continuing to rear one’s child, but as we shall see, this reveals a major

problem.

If we grant a claim that is made by Anca Gheaus in her paper “The Right to Keep One’s

Biological Baby”, that the valuable relationship between parent and child forms during, and

possibly prior to, gestation, then we have an argument for thinking that birth parents as well as

current parents are already engaged in a valuable relationship with the child before Reshuffle and

Better Parents could happen (2012, p. 453). For scepticism about this position see Brighouse and

Swift, 2014, p. 108-109). If this is true, we might think that all we need in order to explain those

convictions is a further argument for thinking that severing an existing relationship, at a cost to

current and biological parents, is always significantly worse than being denied the opportunity to

establish such a relationship in the first place, at a cost to prospective parents. In other words, we

need an argument that vindicates what I call the Smokey Robinson Hypothesis since he sang “a

taste of honey’s worse than none at all” to express a similar sentiment.

There is some support for the hypothesis in the literature. Niko Kolodny argues that a

shared history of encounters, such as a history of providing adequate care for your child, can justify

duties of partiality. Although Kolodny is not discussing the right to parent, these reasons of

partiality may tell against arrangements that would make it difficult or impossible for that partiality

to find expression, such as rearing all children in the kibbutz, or more pertinently placing children

into the custody of better parents rather than their current parents (2010, p. 68). Brighouse and

Swift say that “it is worse to sever such a relationship than not to allow it to start. How bad it is to

break the relationship – the cost of disruption – will of course depend on various considerations,

such as how long it has been going on and the age of the child.” (2014, p. 96). Although the cost

of disruption appears to refer to a cost to the child it is plausible to think that could be also be
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worse for the parent. However, such considerations should be weighed up against the prospective

parent’s interest in a secure and resilient relationship and a future history of encounters as well as

the additional child-centered and egalitarian reasons that are present in Reshuffle and Better

Parents and it is not clear that they would fully explain those convictions. However, there is a more

serious flaw in the strategy of explaining the convictions by appeal to parental interests, one that

stems from the need for a non-substitutable general parental interest to explain No Parents.

If we accept a parental interest that is weighty, non-substitutable, and capable of being

possessed by prospective as well as current parents, as it must be to fully explain No Parents, it

becomes impossible to explain Reshuffle and Better Parents. A general and non-substitutable

parental interest entails that opportunities to parent, and therefore satisfy that interest, should be

distributed fairly and in accordance with their own principle. Because the interest is not reducible

to a more fundamental interest, its importance to policy evaluation cannot be captured by another

currency, such as a general welfarist principle. But explaining Reshuffle and Better Parents

requires that we endorse a biological privilege whereby current (including birth) parents retain

their rights of custody even where doing so has opportunity costs for the alternative prospective

parent, as well as the child’s supra-threshold well-being and equality of opportunity. Such a

privilege renders opportunities to parent necessarily unequal due to factors outside of prospective

parents’ control and so it is plausible to believe that this is unfair. For example, under such a

biological privilege, infertile individuals and those unable to find a willing or able reproductive

partner will have no effective opportunity to parent when there is also a lack of incompetent

reproductive parents and a lack of reproductive parents willing to put their children up for adoption.

The biological privilege entailed by a specific parental interest conflicts with fair opportunities to

parent, which is an implication of the general and non-substitutable parental interest.
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It could be argued that we can reconcile the biological privilege with equality of parental

opportunity by giving everyone a negative right to parent. Since parenting starts prior to birth, as

Gheaus’ arguments suggest, biological and current parents have a negative rights that can explain

Reshuffle and Better Parents. Two things are worth noting here. First, no one believes that the right

to parent is unconditional and the conditions attached, at least for the dual interest theorist, are

determined by a balancing of children’s and parents’ interests and possibly the value of equality

too. This balance of reasons could ground conditions attached to such a right that would allow or

recommend re-allocation in cases like Reshuffle and Better Parents. Second, the interest in

parenting, which gave rise to the demand of equality of opportunity to advance that interest would

not be respected by a negative right that never allowed re-allocation of rights except in extreme

cases. The schemes of rights are justified by how well they respond to the relevant interests. A

negative right to parent would treat some people with the non-substitutable interest in parenting,

those who can produce biological children, very differently from others with that very same

interest, those who cannot. It would not preserve equality of opportunity to fulfil their interest in

parenting.

A second suggestion comes from Brighouse and Swift who say that “the right to parent is

the right to enjoy a relationship that is somewhat resilient; it matters that the relationship with a

child one is parenting be secure against circumstances that could be sufficient to defeat a claim to

initiate such a relationship” (2014, p. 96). The interest itself, therefore, appears to ground a fairly

resilient right that could be attributed equally to all parents and could explain why re-allocation is

not usually permitted. Certainly parents have an interest in having a relatively secure right to

parent, but this is held by all prospective as well as current parents and so it suggests that earlier

intervention, like that involved in Reshuffle and possibly cases of Better Parents, is far better than
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later intervention. It does not follow from the interest in a resilient right that it is never or almost

never permissible to make changes custodial arrangements.

The strategy of defending the dual interest view by its ability to explain No Parents and

either Better Parents or Reshuffle fails because of a conflict between the underlying interests that

are required explain them. Either we can explain No Parents, by invoking a weighty, non-

substitutable interest in parenting, which generates a demand of equality of opportunity to parent

and therefore fail to explain Reshuffle and Better Parents or we explain Reshuffle and Better

Parents by invoking a weighty, non-substitutable interest in biological or current parenting and fail

to explain No Parents. Now we must ask ourselves which of the convictions is most important to

explain and whether that is enough to establish the superiority of the dual interest view to the child

centered view.

3.0 The Weak Dual Interest View

No Parents, Better Parents and Reshuffle each have intuitive force and explaining those

convictions remains an indicator of plausibility. But given that they cannot be explained by appeal

to a parental interest, we must ask which convictions is it most important to explain and whether

that would be enough to establish the superiority of the dual interest view to the child centered

view.

In this section, I will argue that the most plausible position to take with respect to these

convictions is to partially explain each of them rather than fully explain some of them at the

expense of others. I argue that we should accept what I call the weak dual interest view. According

to the weak dual interest view, the parental interest in parenting provides us with weighty, though

not non-substitutable, reason to resist each of the convictions in some cases but none can be
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explained fully. I will now discuss each conviction and explain why the stance taken by the weak

dual interest view is more plausible than the stance taken by other dual interest views and,

importantly, the child centered view.

Reshuffle and Better Parents

The weak dual interest view can explain that, with respect to valuable relationships, birth or current

parents and prospective parents are somewhat differently situated in contingent but important

ways. Birth parents share genetic material with the child and tend to be better situated with respect

to interacting with the child, especially the gestating mother. Some neuroscientific research

suggests that facial resemblance effects the bonding process making it easier and more likely that

genetic parents will successfully form the valuable parent-child bond (Bressen, 2009 and deBruine,

2004 and 2008). With respect to current parents, there are typically fewer obstacles in the way of

the current parents maintaining a valuable relationship with the child than there are in the way of

prospective parents. Since current parents are already in such a relationship or have begun forming

one, there is relatively little risk of them not forming and maintaining the relationship and deriving

the relevant goods from it, whereas there is usually some relatively higher risk, even if it is quite

low in absolute terms, that the relationship will not form with other parents. Brighouse and Swift’s

discussion of the need for a secure and resilient relationship (2014, 96) and Kolodny’s thought that

a history of encounters makes a morally relevant difference (2010) could also provide some,

though not a full, explanation of Reshuffle and Better Parents as was noted in the previous section.

This cluster of contingent or defeasible factors generates a parent-centered presumption against

re-allocation of parental rights from birth parents, which also applies to current parents. Because

the interest is not non-substitutable, the complaint of unfairness in opportunities to parent lacks
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the force it has for those who pursued the common strategy. The weak dual interest view explains

why we should be more resistant to these cases than the child centered view and dual interest views

that would only explain No Parents since those views can never explain Reshuffle or Better

Parents.

However, the presumption generated by the weak dual interest view does not imply that

Reshuffle and Better Parents should always be resisted on parent-centered grounds, as dual interest

theorists had hoped. But we should welcome this. If it was the case that reshuffling custody of

babies at birth would severely diminish racism within a generation that would be a very strong

reason in its favour and would be more powerful than the interest in rearing one’s own biological

child. Moreover, if the benefits to the child of being reared by people who are not birth or current

parents are sufficiently large, even above the minimal threshold, we should be more open-minded

about changes to custody (Shields, 2016). Future advances in our knowledge of children’s

development, health and education may mean that it is possible for children to live very much

better lives than one meeting a minimal threshold and if there were large gains to be had from

being reared by those other than your birth parents, a child denied this possibility would have a

serious complaint. We should not assume that a child has few if any important interests beyond

abuse and neglect. They have interests in their health, education, and in their capacities to form

valuable relationships and these interests can be adversely affected in small ways as well as being

affected in significant and very important ways. For this reason, we should not try to explain these

two convictions in all cases, we should only try to explain the convictions sometimes.

No Parents
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The weak dual interest view can explain that we should sometimes prefer the minimally decent

family as the vehicle for child rearing, even when institutional or collective modes of child rearing

would be best in terms of the child’s interests or would enhance equality. This is because parenting

is valuable for many adults, albeit not in a way that can provide a full explanation of No Parents.

On the weak dual interest view the interest is, in principle, substitutable and need not be especially

weighty. This, of course, means that we would have to accept that institutional or communal

childrearing was justified in some cases, especially where the benefits are especially great for the

child’s welfare or equality. But I think that this is the most plausible position and we should

welcome it. If, through technological development, robots become excellent and roughly equally

excellent care givers as parents could aspire to be, then no parental child-rearing would be worth

considering. If we could achieve far greater equality in upbringing through this method, then the

interest many adults have in parenting may be successfully countervailed. To deny that the interest

many adults have in parenting could be countervailed by any such gains for the child above a

minimum threshold and for equality of opportunity is to give the interests of prospective parents

the kind of priority that would block full explanation of the other two widely held convictions.

With regard to No Parents, we should be open minded about the possible countervailing benefits

outweighing the interest of parents. Other dual interest views that endorse a weighty, non-

substitutable interest in the activity of parenting insist, implausibly, that we should never prefer

institutional child rearing even when it would be better for the child or equality of opportunity.

The child centered view is, by contrast, never able to explain why we should prefer the at

least minimally decent family when institutional or collective modes of child rearing would be

best in terms of the child’s interests or would enhance equality. Against the child centered view,

we can point to the implausibility of always prioritizing the interests of the child, whatever they
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are. Like adults, children have some very important basic interests, but they also have less

significant ones that are defeasible and when parents’ significant interest in parenting will conflict

with the child’s less significant ones, the parents’ interest can prevail, so we should not focus

exclusively on the child’s best interests (for a thought experiment intended to show why see

Clayton, 2006, pp. 62-3). This intuition is strongest when thinking about allocating children for

adoption. Adoption agencies may be able to offer more help, guidance and support so that the

process is less difficult for prospective parents. On the child centered view we would have no

parent-centered reason to favour these improvements, but it seems clear that there is some reason

of this sort to help parents in these ways. Sometimes costs for the child are justifiable, when they

are small and when the child’s prospects are quite good anyway. Certainly where institutional child

rearing is no better and no worse than parental child rearing, we should favour parental child

rearing. But the child centered view problematically implies that we should be indifferent to

institutional child rearing where the two are equally good. It thus overlooks the perhaps

substitutable, but nevertheless weighty, contribution that parenting can make to one’s life.

For these reasons, the weak dual interest view negotiates the considered convictions best.

The child centered view fails to give any weight to the genuine interests of current, biological and

prospective parents. Alternative dual interest views fail to give proper weight to the interests of

the child and equality of opportunity. The weak dual interest view takes into account these interests

and provides reasons for thinking that there are cases where No Parents, Reshuffle and Better

Parents should trouble us and other cases where they should not.

4.0 Conclusion
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Many people, including many political theorists, hold that parents should retain their rights in three

important types of case. First, some believe that birth parents should retain the right to parent a

child if they would do a minimally good job, even if the child would be better off elsewhere and

even if reshuffling children at birth would make society more equal. Second, some believe that

current parents should not be denied rights to rear their children simply because there is a better

alternative, so long as they are doing a good job. Third, some believe that familial child-rearing

should be preferred to institutional child rearing even where institutional child rearing is better for

the child and better in terms of equality. Legal systems also seem to protect these dimensions of

parental rights.

The most common strategy for defending the dual interest view is that it alone can explain

these convictions and its rival, the child centered view, cannot. While dual interest theorists were

apt to notice that the interests of children could sometimes be overridden by the interests of adults

in parenting, they have overlooked the extent to which these convictions concern cases where there

exists a conflict between the interests of current or biological parents, on the one hand, and

prospective parents, on the other. This intra-parental conflict of interests meant that no dual interest

view could hope to explain No Parents and either Reshuffle or Better Parents with amending their

strategy. However, neither of the two ways of amending this strategy can succeed because in order

to explain No Parents, the parental interest must be non-substitutable and weighty and this

generates a requirement of equal opportunity to parent, but in order to explain Better Parents or

Reshuffle, entails that opportunities to parent should be unequal. In light of this, dual interest

theorists had to choose which of the convictions it was most important for them to explain. I

defended a weak dual interest view that endorses a substitutable parental interest, which can

provide some parent-centered resistance to re-allocation in the three cases and argued that it is
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more plausible than dual interest views that fully explain one conviction at the expense of others

and the child centered view.

At this point one might ask ‘What difference does it make?’ It may appear that it makes

little difference to custodial decisions to adopt the weak dual interest view. This is partly because

the parental interest and the child’s interests are well bound up. What is valuable for the child is in

securing what they need to grow and develop and have loving and intimate relations. What is

valuable for the parent is successfully providing what they need to grow and develop and to

establishing a loving and intimate relation. Moreover, many people suspect, with good reason, that

intimate relationships might be important for children to live a minimally good life and so non-

familial child rearing settings may never be able to perform better with respect to the child’s

interests than parents can (Liao, 2015). This might lead us to believe that the difference between

the weak dual interest view and child centered view is not so significant. There are two things we

can say about this.

First, the inclusion of a weaker rather than strong parental interest is important when it

comes to how we treat parents as a matter of public policy more generally. If we can make the

activity of parenting or its pursuit easier and less burdensome then the weak dual interest view

says that we have a strong but not non-substitutable reason to do so. Admitting a parental interest

to our account of the interests relevant to child-rearing arrangements, as the dual interest view tells

us, paves the way for this interest to be appealed to in arguments in favour of public financial

support for child-rearing (see Casal and Williams, 1995, Clayton, 2006, pp. 61-86, Folbre, 1994,

George, 1987, Olsaretti, 2013, Tomlin, 2015). Generally, we have parent-centred reasons to make

parenting more satisfying and less difficult, even if it is not strong enough to outweigh the child’s

interests or equality of opportunity it may figure in other calculations. Whereas the child centered
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view says we lack any parent centred reason to do so and the strong parental interest would imply

that we could only satisfy this interest in one way whereas the weak parental interest implies that

we can satisfy it in other ways by taking a broader perspective on supporting policies that are good

for relationships taken as a whole rather than specifically the parenting interest. But it also shows

us that, even where the case for it seemed strongest, a non-substitutable interest in parenting, which

could ground very strong claims to support for ART at the expense of other justice-salient values,

like equality of opportunity, was not defensible.

Second, the fact that there is little practical difference between positions in our current

world or that the counter-examples to child centered views are not likely to come to pass is not a

defence of it as a fundamental normative principle. Such principles can be embarrassed by far-

fetched examples because it is often in those far-fetched examples that the convictions we use to

evaluate such principles are clearest. Moreover, it is worthwhile knowing what the most plausible

view is even if not a lot turns on that today. Often we don’t fully appreciate the significance of

what turns on it until we have grasped the distinction in theory.
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