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On the Web, plagiarism matters more than copyright piracy
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Abstract. Although commonly confused, the values inherent in copyright policy are different from those inherent

in scholarly standards for proper accreditation of ideas. Piracy is the infringement of a copyright, and plagiarism
is the failure to give credit. The increasing use of Web-based electron publication has created new contexts
for both piracy and plagiarism. In so far as piracy and plagiarism are confused, we cannot appreciate how the
Web has changed the importance of these very different types of wrongs. The present paper argues that Web-
based publication lessens the importance of piracy, while it heightens the need for protections against plagiarism.
Copyright policy protects the opportunity for publishers to make a profit from their investments. As the cost of
publication decreases in the electronic media, we need fewer copyright protections. Plagiarism is the failure to
abide by scholarly standards for citation of sources. These standards assure us that information can be verified
and traced to its source. Since Web sources are often volatile and changing, it becomes increasingly difficult and
important to have clear standards for verifying the source of all information.

Plagiarism and piracy means of expression, but never grants control over
information or idea$. It may be plagiarism to take
Although commonly confused, the values inherentinformation without giving credit, even if there is no
in copyright policy are different from those inherent piracy of a form of expressioh.
in scholarly standards for the proper accreditation of The increasing use of Web-based electronic publi-
ideas. Piracy is the infringement of a copyright, andcation has created new contexts for both piracy and
plagiarism is the failure to give credit. They are plagiarism. Situations emerge daily for which we have
confused because the most common examples of thes® clear standard either for copyright or for schol-
wrongs involve both sorts of wrongs. But it is not hard arly accreditation. Consider for instance, the common
to give examples that separate them. It woulghlagi-  practice of downloading html tags that define the lay-
arism but not piracyfor me to take the works of an — _ _ o
obscure 19th c. poet and try to pass them off as my “In no case does copyrlg_ht protection for an_orlglnal work
own. Since the copyright will have expired on such©f authorship extend to any idea .. 1976 Copyright Act of
works, this is not piracy. But it remains plagiarism 1976 #102b. The “idea/expression dichotomy” is central to all

L discussion of copyright law, but almost all commentators begin
of the sort that could be grounds for dismissal from &heir discussion by noting that the dichotomy is at best fuzzy,

J_Oumallsm pO_St. It would beiracy but not plagiarism and at worst simply confused. An US Supreme Court applica-
if I were to edit a volume of modern poetry and forget ion of this dichotomy to a denial of protection for the content of
to get copyright permission for one item in the volume. an electronically published data baseReist Publications, Inc.
Assuming that the credits were properly given to thev Rural Telephone Service C499 U.S. 340 (1991)) has led to
author and source publication, this is not plagiarism considerable discussion and some legislative attempts (e.g. HR
All the same, it would certainly be grounds for action 2652, introduced 1997) to provide protection for data bases.
under copyright law. We may base a more sophistic- This is presently a very “hot topic” in intellectual property
ated distinction between plagiarism and piracy on theaw.

commonplace that copyrights grant control over the 3 In Narell v. Freeman 872 F.2nd 907 nicely illustrates the
point. Freeman wrote a book that freely borrowed from a prior

1 These contrasting definitions of plagiarism and piracy areStudy by Narell. This is a clear example of plagiarism. Since
consistent with most legal language, although there are som@€re was only minor direct quotation, however, “the co_pyn;qht
legal discussions where the notions are confused or the wordg/@im was dismissed. Laurie Sterns calls this a “paradigm” of
are defined differently. See K.R. St. Ongée Melancholy the distinction between plagiarism and copyright infringement,

Anatomy of PlagiarismUniversity Press, 1988, for a survey ~COPY Wrong: Plagiarism, Process, Property, and the Law,’
of various definitions. California Law Reviev80, 1992, p. 542.
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out of a Web page. | see a page lay-out with movingsubject, especially in contrast to the huge literature
figures that | like. | download that page and use it as an copyrights. The issue of copyright on the Web has
template for my personal publication. | do not includereceived considerable attention and plagiarism per se
any words, pictures, or information from the original is largely ignored. For these reasons, the present paper
site, only the html tags and java script that give theconcentrates on a study of the values inherent in the
site its special look. Is this action a copyright infringe- condemnation of plagiarism, rather than the presently
ment? As a scholar, am | obligated to give credit toheated debate over piracy on the Web.
the source of the lay-out code? The situation is not at
all clear. And we should not expect that the establish-
ment of a copyright standard will settle the issue forWhat's the harm in plagiarism?
scholarly accreditation, since these are separate sorts
of wrongs. An analysis of this sort of example requiresWe may assess a standard through an appreciation of
that we identify the values inherent in the condemnathe harm done by an infringement of the standard. It
tions of piracy and plagiarism, and then see if thosevould seem (at first glance, anyway) that a copyright
values suggest a way to deal with the new situainfringement harms the copyright owner. The copy-
tions. right owner suffers from loss of the revenue that is
Our investigation into values is much easier for thecustomarily paid for permission to copy. In contrast,
copyright issues than for accreditation issues. Copyi is not all clear at first glance that anyone is harmed
right is now defined in statutory law. The US statutesby plagiarism?
have an explicit basis in the US Constitutibhnter- The obvious candidate for a plagiarism harm is
national copyright law has an explicit basis in inter- the author who receives no credit. But it is hard to
national agreements|f we dislike some feature of see what harm that author may have suffered. Unless
the law or believe that the law has failed to promotethere is also copyright infringement, an author has few
the traditional copyright values, then we know how tolegal grounds for claiming economic loss for a plagi-
go about revising the law. The investigation into plagi-arized use of his work. There is no direct financial
arism is, however, much more difficult. We are facedharm. And, given the strong tradition of refusing to
with a mishmash of differing academic statementsgrant property protection over ideas and information
of principles, an ill-defined tradition in the writing (as opposed to copyright protection over the means
community, and an inconsistent history of recognitionof expression), it is unlikely that we would want to
in common law? Although in many cases, we ‘know grant an author any financial interest in the uncopy-
it when we see it’ plagiarism remains a notion with righted content of a pap&Perhaps there is an indirect
no generally recognized body of classical examplesfinancial harm to the author who fails to gain a reputa-
And if we believe that we have discovered a needion as ideas are taken without giving ‘due credit.
for revision of its standards, then we have nothingBut this harm is notoriously hard to ass@dsndoubt-
better to do than to put forth our ideas in articlesably, those scholars who provide citation counts as
such as this. Perhaps due to the difficulty with inves-evidence of their scholarly reputations are “wronged”

tigating plagiarism, there is so little literature on the
8 This is a slight exaggeration, ignoring such areas of

4 U.S. ConstitutiopArticle 1.8 intellectual property as trade secret protection. In particular,

5 The Universal Copyright Convention of 1974, The Berne consider the case dfiternational News Service v Associated
Convention of 1986, and the Copyright Law of 1976 amendedPress 39 SC 38, in which a news service was forbidden to
by the Berne Convention Implementation Act of 1988, are allbase its publication upon the reports of a rival news service,
conveniently collected irSelected Statutes and International €ven though there was no copying of the form of expression
Agreements on Unfair Competition, Trademark, Copyright andand hence no copying. This is an example of what is commonly
Patent ed P. Goldstein et al., Foundation Press, 1995. called “psuedo-property,” based on common law and outside

6 For an overview with many legal citations, see Laurie the limits of copyright protection. It would take us too far afield
Stern, supra. This is an excellent article that should be studieéP consider these alternatives in this paper. For an introductory
with care by any reader interested in the issues raised in th@iscussion see Charles McManldnfair Trade Practices 3rd
present paper. Ms. Sterns provides an insightful critique of theEd-, West Publishing, 1992, Ch. 6. Note that theScase is not
plagiarism/piracy dichotomy that differs from the approach of Strictly a plagiarism case as defined in this paper, since proper

the present article in several interesting ways. citatio.n would in no way diminish the pseudo-property claim of
7 The most famous use of this criterion is Judge Stewart'sth€ Prior news service. o o

Ohio, 378 US 197 (1964). That fact that it is extremely doubtful in Judgments on Promotion, Tenure, and StatAsizona

that Judge Stewart did indeed know pornography when he sak@w Review 35, 1993. for an interesting discussion of how
it should throw doubt on the criterion. academics establish their reputation through a count of the

number of times they are cited.
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when their work is uncited. But this purported wrong right infringement, it is the academic and journalistic
certainly does not rise even near to the level of harrcommunities themselves that protest plagiarism even
that demands legal protections through the crimin-in the absence of a ‘victimized author.’
alization of plagiarism. A possible loss of potential  If this analysis of the harm of plagiarism is correct,
reputation is hardly sufficient grounds for the ethicalthen it would appear that the Web heightens the need
indignation that academics express over incidents ofor protections against plagiarism. The underlying
plagiarism. And in the case of plagiarism from, for problem is that the Web makes provenance difficult to
instance, the work of a defunct 19th century corpor-establish, and consequently makes it more important
ation, there seems to be no grounds whatsoever fahat we work harder to preserve provenance. One
worry about loss of potential reputation. We may alsoof the problems is ‘invisible revisability?3 To take
consider cases of ‘self-plagiarism’ in which an authora personal example, a biographer seeking informa-
uses material which he or she has previously publishetdon on the author of the present paper might have
in another source. Although such action may be ‘justi-discovered that | received a PhD in 1967, according
fied’ by an author’s sense of modesty, it does create & the vita linked to my Web home page. That date
break in the citation trail. It is plagiarism in the sensewas a typographic error that | have now corrected.
of the present paper. The problem is not that some false information was
| suggest that the actual harm done by plagiarismpublished. False information is as common in the hard-
is not harm to the author so much as harm to thecopy print media as it is in the electronic media. The
reading public. When citations are left out of docu-problem is that | corrected the date and left no trace of
ments, the reader is deprived of one of the mosthe correction. In contrast, a print correction would be
fruitful ways of seeking additional resources relatedvisible by a comparison of earlier and later editions of
to the paper topic. It is also often of great importancethe source. A biographer who used the false date taken
for scholarship that sources can be traced backwardsom the Web might be accused of bad scholarship,
and verified. Consider, for instance, the study of theas the Web source was invisibly altered. And a later
Bermuda Triangl¥ that traces the stories back to scholar, tracing back the information might be puzzled
their unreliable sources. This trace is important forabout an odd discrepancy over dates with no apparent
the assessment of the Triangle. Consider the imporsource.
tance of identifying the source of ‘Protocols of the  There has been considerable effort in recent years
Elders of Zion, and continuing to trace stories backby a number of organizations to address the problem of
to this source when certain views appear in modernnvisible revisability by the establishment of standards
works. Plagiarism destroys the scholarly trails andfor scholarly references. For instance, the Modern
causes significant harm to the scholarly effort itself.Language Associatiol, the American Psycholog-
Like the creation of false data and false histories, plagiical Associatiort® the International Standardization
arism cheats the public by presenting claims with aOrganizatiod® are all involved in the creation of stan-
misleading or hidden provenance. Whereas piracy islards for Web citations, including guards against invis-
a property violation, plagiarism is akin to ‘fradd ————
carried out against the read@rWhereas a victim of 13 The term is, so far as | can trace it, introduced by Andrew

piracy has the legal standing to institute a case of copya/nack and Gene Kleppinger in “Beyond the MLA Handbook:
Documenting Electronic Sources on the Internet,” presented

10 Larry Kusche’s study is a fine example of good search forat the 23rd Conference, Kentucky Philological Association,

sources that have gotten out of harkhe Bermuda Triangle March 1996, and posted gfalcon.eku.edu/honors/beyond-
Mystery SolvedPrometheus Books, 1995. mla). Revised November 1996, accessed July 1998. This is

11 The term “fraud” seems particularly apt, since like the term an important source document for readers interested in citation

“plagiarism” it is only vaguely defined in the legal tradition. sta4ndards. o

Broadly speaking, it is an intentional, material misrepresenta- 15 See Harnack and Kleppingéijd. _

tion that actually misleads and causes damages, see Prosser On’. S€e Mary Elleng Guffey "APA style Electronic Formats”

Torts. It would, indeed, be hard to treat plagiarism as fraud,Business Communication Quarterly March 1997, revised and

since it would be hard to assess damages. On a related topiBosted atiwww.westwords.com/guffey/apa_z.hfmlaccessed

see Stern, supra at note 49 on the relation between plagiarisdily 1998. See Xia Li and nancy Cralikectronic Style: A guide

and commercial “palming off.” to Citing Electronic Information(1993). Also see note #1 in
12 peter Shaw, “Plagiarism,American Scholas1, 1982, Harnack and Kleppinger, supra, bemoaning the lack of discus-

gives an example of a scientist who received a slap on the wristion in the Publication Manual of the American Psychological

for plagiarism, and then was fired when it was discovered thaf*Ssociation.

he had also faked data. It is clear which form of fraud is taken “° See “Excerpts from ISO Standard 690-2 (1997) posted at
more seriously in science. (www.nlc-bnc.ca/iso/tc46sc9/standard/696-2c.ht, mtcessed

July 1998.
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ible revisability!” Most of these guards are intuitive. Electronic publications can be even more ephemeral
In citing a Web publication, you should, for instance, than hard-copy publicatior’$.And as a final concern,
refer to both the URL of site where you found the let us note that an author can easily alter archived
publication and also to a location where the publicationprimary sources. For instance, consider a claim based
is archived. This works, of course, if the archiving ison an email correspondence. (This is an area of
secure, as it would be for a major newspaper publishedoncern addressed by all the organizations that are
in both electronic and hard-copy versions. In responseresently looking into citations for Web based sources
to the perceived need to archive, we now see thef information.) The fraudulent author can alter the
creation of a new industry that provides archivingarchived version email message that stands as evidence
services to Web usef§.Some academic organizations for a claim. This fraud is simply the electronic version
strengthen the call for archived sources by refusing t@f the use of forged documentary evidence in tradi-
accept citations to Web sources that are not secureljonal print media, except that the electronic version
archived. This is a fine standard, but a standard thas much more difficult to expose. As the problems
may seem overly restrictive to someone seeking inforof electronic provenance make fraud easier and more
mation that is most easily obtained through a search aflangerous to scholarship, it would seem reasonable
my Web-based vita. for the scholarly community to heighten its sensitivity
It is obvious that these standards for citation areto plagiarism. This may take many forms, including
definitionally tied to the notion of plagiarism: On one a higher standard for citation against which to assess
level, plagiarism is failure to follow the standards for plagiarism, or a heightened reaction among academics
citation. As we establish the standards for citation,to incidents of plagiarisr?
we alter the notion of plagiarism. In order to guard
against invisible revisability, the Web seems to require
more stringent standards for citations. It would seemWhat's the use of copyright?
that more stringent standards create a higher schol-
arly obligation. And that higher obligation may entail A focus on the rights of the producer rather than
a more serious sense of plagiarism with a heightenethe expectations of the reader is what distinguishes
sense of the seriousness of the offense. This is a reghiracy from plagiarism in the sense of the present
istic scenario, which may in fact be played out as thepaper. As noted above, copyright piracy harms the
Web, which is well recognized as a dangerous sourceopyright owner. The harm is almost always viewed
for information, becomes a more important source ofas a crime against property. The most common harm
information. We shall see. is the victim's loss of revenue from unauthorized
I would like to expand the discussion of invis- copying, which is commonly called ‘theft.” We may
ible revisability to a more general concern for elec-also consider unauthorized alteration of a copyrighted
tronic provenance. Invisible revisability is only one text. Although this is also a crime against property, it
example of the volatile nature of electronic informa- more closely resemble vandalism than theft. But in any
tion. Consider, as a further problem the new prac-event, it is clear that the copyright owner is the victim
tice of publishing encrypted documents with a keyin these property crimes and torts.
made available to subscribers. If a publisher permits The observation that copyright shows concern for
a “cryptolope” document to “go out of print” without the owner rather than the user, however, is only a
ever publishing an unencrypted form of the documentstarting point for a study of the issues regarding copy-
there is a real possibility that the document will haverights in Web publication. Our copyright policies are
disappeared as completely as the ancient Greek booksgal conventions that establish the relevant notion

lost at the destruction of the library at Alexandria.
19 1t is a mark of the ephemeral nature of Web informa-

17 The “Electronic References and Scholarly Citations oftion that | have not been able to access a primary refer-
Internet Sources” Web site avww.gu.edu.au/gint WWWVL/ ence on cryptolopes: the IBM InfoMarket 1995 site at
OnlineRefs.htnjl is an invaluable source for research into (www.infomarket. ibm.com To all appearances, the site has
changing standards for Web citations. been eliminated, without links to a new site. The problem of

18 For a lengthy discussion of the needs and problems ircryptolopes is also discussed in the XIWT white paper, supra.
archiving and of the industry response, see Cross Industry 20 Academic responses to scholarly improprieties are notori-
Working Team white paper (May 1997) on “Managing Access ously mild. Although universities tend to scold errant professor
to Digital Information: An Approach Based on Digital Objects and sweep wrongs under the carpet, newspapers and magazines
and Stated Operations,” posted &wivw.xiwt.org/documents/ take plagiarism and piracy much more seriously. For an
MagagAccess/ManagAcess.htm hccessed July 1998. This interesting discussion of academic practices see Marlilyn V.
white paper draws attention to a wide range of interestingYarbrough “Do As | Say, Not As | Do: Mixed Messages for
intellectual property issues for Web publications. Law Students,” Dickenson Law Review 100.3 (1996).
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of property. The real issue for copyright is the this regard. Responding to a number of arguments
social utility of these conventiorfs. In particular, the  (although not the argument of this paper) the WGIPR
problem before us is whether those conventions areoncludes that “weakening copyright owners’s rights
as useful in the context of electronic Web publicationin the NII [national information infrastructure] is not
as in the context of hard-copy publication. It is inthe public interest; nor would a dramatic increase in
simply impossible in a short paper to do justice totheir rights be justified?? In contrast to the WGIPR
the huge volume of recent studies of this copyrightcall for a undramatic increase in rights, the present
issue. The study of copyrights on the Web is almosipaper goes against the majority view by suggesting an
an industry, with a steady stream of excellent lawundramatic reduction in rights.
review articles, books, organization white papers, and Secondly, the present paper seems to echo a gener-
suggestive legal decisions. | will make no attempt herally unconvincing argument presented by S. Breyer
to address even a reasonable portion of the range @fi 197022 Breyer argued that changes in technology
complex copyright issues raised by the Web publi-lowered the cost of publication to the point that
cation. Rather | will draw attention to one partic- most copyright protections were no longer needed
ular aspect of electronic publication that, | believe,to encourage publication. Although the argument
suggests that Web publication can remain a viableeceived some attention, it is generally believed that
industry with fewer copyright protections. The argu- Breyer failed to appreciate the economics of the publi-
ment is that a shift from hard-copy publication to Web- cation industry. The present argument differs from
based publication creates a new economic environmerBreyer’s argument in several ways. Obviously Web
in which slightly weakened copyright protections canpublication is a far cry from the emerging technology
still provide an adequate economic incentives for thecontemplated by Breyer in 1970. But more to the point,
publication industry. At the start, however, let me notewhereas Breyer advocated an broad overhaul of the
three important qualifications to this argument. copyright system, the present argument only advocates

First, it is my personal (unscientific) impression some slight weakening of copyright protection in some
that the majority of legal scholars propose strength-contexts.
ened, rather than weakened, intellectual property Thirdly, as most complex policies, copyright policy
protections for electronic publication. All reasonablehas a myriad of social utilities. Its intended utility, as
commentators recognize that copyright policy muststated in the US Constitution for US copyright policy,
find a balance between (a) overly stringent protectionss that copyright policy is ‘to promote the progress of
that interfere with an author’s right to base new studiesscience and the useful arts,” which suggests that copy-
on previously copyrighted works and (b) overly weakright policy is to be judged on whether that policy is
protections that fail to provide economic encourage-an incentive to the publication of new scientific and
ment for the creation of new copyrightable works. My technical work. Although we may count the increased
review of the literature leads me to the impression thapublication of scientific information among the social
the mood among most (but not all) legal scholars isutilities of a successful copyright policy, this is obvi-
that the Web creates an environment in which we needusly not the sole utility of copyright policy in today’s
a new balance with additional protections against thevorld. Among the other utilities, for instance, are the
ease with which works are electronically copied andencouragement of work in the fine arts and (in the
distributed. We may take the attitude of the Working software industry) the encouragement of the devel-
Group on Intellectual Property Rights as typical in opment of industrial processes. Without in the least
o o ~ bit suggesting that this is the only social utility to

_ This remark assumes a utlllt_arlan assessment of .COpyr'ghéopyright policy, however, | focus here how copyright
policy, and ignores any suggestion that an author might have, g|icies that provide financial incentives for the publi-
a natural right to_the fruit of his or her labor. Th|s paperis no .vion of original documents. This supposed utility
place to argue this fundamental issue, and we simply adopts the . . - o - -
standard utilitarian approach without argument. A natural rightsIS indeed the first social utility of copyright that is
attitude may be common among novelists and journalists who 25 —

L . . . From the last page of the Introduction to The Report. The
take pride in their work, but the mainstream of legal and philo- Report was prepared by the Working Group on Intellectual

(8)?322Ir(\:/z[[ilgﬁrgautrselscl;:tf; 'Sf?rzi::n% \(/jvlgh L-;Z?Ezst ﬁgﬁ;?g;groperty Rights (chaired by Assistant Secretary of Commerce,
P P ruce Lehman) for the White House National Information

g(r)cé?;rtx tlﬁe %E’:t?ep?; ?Sfar;itl:\;l?;)rrllegrr:(;nbu;:or ltge 1%(31%?2 of Infrastructure Task Force (chaired by Secretary of Commerce,
Y. : AUG 29, Ronald Brown), and submitted to Congress in 1995. It is avail-

writings of Thqmgs Jeffersoﬁ'aylpr & Maury, 1854, vol 6, fable at (www.uspto.gov/web/offices/com/doc/ipnii assessed
p. 181. As an incidental matter, it reinforces the argument OAug 1998

this paper to note that | first took this passage from a secondary ;3 B .
source that misquoted Jefferson. | have corrected the quotatiorhevis\;vzrfzg;' OThe Uneasy case for Copyrigftiarvard Law
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considered by most commentators. In particular, Isame copyright policies as are needed to encourage
ask what level of protection against ‘free riders’ is hard-copy publishers?
needed to provide publishers an incentive to publish Once the issue is presented in terms of the
new documents in the Web environment. economic incentives for the publication industry, we

A focus on publishers may seem odd to somesee an immediate difference between the needs of the
creative writers. These writers are more interestedndustry in the hard-copy and electronic realms. Elec-
in providing incentives to authors to write than in tronic publication lowers both the cost and the finan-
providing incentives to publishers to publish. From cial risk of publication, and therefore suggests that the
that writer's perspective, it has been argued thaelectronic publication industry needs fewer copyright
the Web opportunity for more self-publication by protections than the hard-copy publication industry. In
writers on their works shifts copyright concern away preparing this paper, | spoke to several publishers who
from protections for publishers to the need to protecthave moved or are moving into electronic publication.
writers24 In contrast, the following analysis shows A typical story concerns the publication of a small
little concern for authors who post their own works journal in Chicago that focuses on African-American
on their own Web sites. (I must admit a certain lackfine arts. The publisher informs me that the annual
of sympathy for authors who loudly demand economicbudget in 1997 for the publication of his journal in
rights to works self-published on the Web. This sorthard-copy was about $300k, of which about half goes
of activity hardly seems to require the economicto support the editorial staff, marketing, solicitation of
incentives of copyright protectiof) My emphasis articles, etc. The other half goes to the production of
on economic protections for the publication industrythe journal, including type setting, purchase of paper,
may betray my academic background. Whereas therinting, etc. This latter cost is reduced from $150k to
writers of cookbooks and mystery novels are in the$10k by the shift to electronic publication. Basically,
business for the collection of royalties on their works, his costs are cut in half by the shift to electronic publi-
academics in fields such as my own rarely write incation. This, however, is only one part of the saving. In
the expectation of direct profit from their efforts. With addition, the publication risks are immensely reduced.
some outstanding exceptions, the fact is that successfut hard-copy publication, the editor must estimate the
academic writers rarely depend on royalties to dosize of a printing run. If he overestimates, he suffers
much more than finance a nice summer vacation oa considerable financial loss as the edition sits unsold
a new car now and then. Although academics write an the warehouse. If he underestimates, he suffers
great deal and profit from their writings with academicthe financial loss of lost opportunity, including the
recognition, they rarely expect to make much moneyopportunity to raise his advertising rates for a more
from copyright licenses. What | need, as an academioyidely distributed journal. Run-size is not at issue
is a healthy academic publishing industry that wantdor electronic publication. Whether he distributes his
to publish my writings. So the question raised by Webproduct over the Web or through the sale of CD-
technology is what sort of copyright policy is neededROMS, the publisher needs only a small inventory and
to encourage electronic publishef$2re these the can produce the product quickly to meet demand. And
> _ R finally, the publisher sees an new form of profit oppor-

~* Joan Latchaw and Jeffrey Galin argue in “Shifting Bound- ynjty through on-line sale of subsidiary products. The
aries of InteIIectljaI Property: Authors and_FfubIlsherS Nego“'publisher sees the possibility of both direct marketing
ating the WWW,"Computers and CompositipriS.12, 1998 ¢,y the journal site and of some form of compen-
that the Web creates an context in which the “power” of " . . .

gation from advertisers who sell items over the Web

authors and publishers is shifting to give greater emphasis t X . .
the concerns of authors. to customers who link from the journal site. For the

25 Given that damages for copyright infringement are basedPublisher of a small art journal, electronic publication
on a calculation of lost income or potential income, it is doubtful Provides new economic opportunities at considerably
that there would be significant reward for a copyright infringe- lower economic risk.
ment for non-commercial Web publication of a self-published  If we view the copyright as providing such protec-
free-access manuscript. It would be another matter, of course, fions against piracy as are needed to ensure a profit for
there was some potential commercial value to the original sitethe publication of documents, then the above example
See note 34 belo_vv_ on tr_le _need to recognize loss commer_ciaj}eemS to suggest that we can lower the level of copy-
value when the _orlglnal site is usuglly acces_sed by way Ofal'nkright protection. The example does not, however,
fr%",f’;ks]'te tha_t'n?UdeS Cohmmelrc'all advert's_em?nts' i<neq SUOgest elimination of copyright protection. Even if

e motive force behind legal protection for published 1) \pjiein g costs are cut by something over half, they
works did not emanate from authors, scholars, and scientists; . . .
came from booksellers, printers, and publishers.” Stern, suprg0 not go away. Th_e small Journql publisher still
at535. needs some protections against piracy. We cannot
use this example to suggest the elimination of copy-
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right protection. What the example might suggestneeds that distinguish them from the electronic journal
however, is a lower level of protection. In particular, industry, and we must be careful not to overgener-
| suggest that we might expand the notion of “fair alize from the experience of electronic journals. The
use” to permit more unauthorized electronic copyingcomputer pornography industry is an interesting case
of articles, for instance for distribution as an electronicin point for our study: it functions well and earns
text to students in a university class. We might alsoa profit for its publishers, even though the industry
loosen the standards for ‘similarity’ so as to permitmakes few attempts to claim copyrights on its Web
unauthorized publication of an article that is substansites. Projections on the emerging industry of elec-
tially similar although not identical to a copyrighted tronic book publication also provide evidence that
electronic manuscript. We might generally recognizeWeb-based publication does not need the same level of
that an author and publisher both independently haveopyright protections against piracy as does hard-copy
copyright authority to authorize republication, and nopublication®°
longer recognize the sale by an author of full copy- The analysis above treats piracy is a form of ‘free-
right authority. In any event, the example suggests thatiding’ in which the pirate takes advantage of the
piracy is less important in the context of Web publica-efforts of the original author without having the invest-
tion than it is in the context of hard-copy publicati®h. ment of resources by the original author. Although this
And this contrasts directly with the conclusions drawnis the most common focus of discussion of copyright
above on the importance of plagiarism in the Webissues, we must recognize that are certainly other ways
environment. to analyze the harm of piracy. In particular, we should
The example is suggestive, but by itself, it hardlytake note of the popular use of copyright to protect
provides a conclusive argument. From my personahgainst unauthorized alteration of a manuscript. The
discussions with a number of publishers, | think themost recent revisions of the copyright law add recogni-
example is fairly typical for journals shifting from tion of this ‘moral right’ of the author to the traditional
hard-copy to Web publication. The situation radically economic rights of the copyright holder. Exercising
changes if we consider, for instance, the somewhaihis right, one of the Web-based papers that | read in
futuristic possibility of distributing movies over the preparation for this paper, included the notice that the
Web. The major cost to the film studios are costs ofauthor held the copyright, but would permit replication
making the master copy. Although the Web opens umn condition that ‘the paper is copied fully, without
the possibility that studios may do their own distri- alteration.” Given the usual academic standard for ‘fair
bution over the Web (which would be a significant use’ quotation of passages from published papers, it
change from the present financial structure of thds unclear what sort of copying this author intended to
industry), we could not make the same claims as wereclude. All the same, this sort of concern is clearly
did for the journal that costs are cut by over half.in the mind of many author&, and it is not primarily

The Web-based distribution of computer garfés, ———
P 9 Intellectual Property” issue @dfcademeMay/June 1998, argues

the Web-based distribution of computer software, th - o
Web-b d distributi f . d the Web-b at Web-based courses and “distance learning” in general are
eb-based distribution of music, an € VVeD-Daseq e expensive, largely due to equipment costs. She rejects

presentation of college clas$@seach have special e commonplace claim that distance learning is a cheap alter-

native to traditional education. Henrietta Shirk and Howard
Smith provide a nice overview of changing standards for fair
. . . g . use in electronic classes in “Emerging Fair Use Guidelines
an article or a frame_ from a m‘?"_"” picture mlght previously or multimedia: Impoicationns for the Writing Classroom,” in
have been thought fair because it involved copying only a smal omputers and Compositidi5.2 1998.

portion of a larger work where no market existed for that portion 3q The Wall Street Journatells us that a publisher of elec-

alone. Today however a use might be foundAs computers . : LS ; S
tronic books predicts that electronic distribution will permit him
create markets for smaller and smaller fragments of works, use, SN . ) L )
T . ' = to cut retail price by 30% and still double profits. This is entirely
that were fair in print may cease to be so in the context of d|g|talin keepina with the proiections for the shift to electronic iournal
information.” AcademeMay/June 1998, p. 44. ping pro) J

28 Th . ds of h ind i this list i publishing that are reported above.
e protection needs of each Industry in this NSt IS © j,qh,5 Kwan, “Nascent Electronic Book Field Already

discussed i_n the report of thg Wor!<ing Grogp on Intellectual Seems CrowdedWall Street JournalJuly 30, 1998.
Property Rights. The Report is rapidly acquiring the status of 3;

a benchmark for discussions of the varying needs for copyright Th? US Copyright Act of 19,76; as or!glnflly enacted,
protection shows little concern for an author’s “moral right” (in contrast

29 Th has b iderable th tical di . té? “economic rights”) to prevent alterations to a work. This
ere has been considerable meoretical discussion an oncern, however, received considerable attention in other

some legislative action addressing the need to accommOdaE,eountries The Berne Convention Article 6b is is a very
electronic classrooms through redefinition of fair use. E”enpowerful -statement of moral rights: “Independent of the
Schrecker in her editorial introduction to the “Technology and author's economic rights, and even after the transfer of said

27 Fred Cate et al. in “Copyright Issues in Colleges and
Universities” argue the opposite point.“ copying a page from
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a financial concern. In fact, this is a concern that viewsAlthough it remains that case that this concern for a
piracy as something very close to plagiarism, exceptoss of potential reputation cannot justify the serious-
that it views alteration of a text as a harm against theness with which academics treat plagiarism, we must
author rather than against the reader. In both cases, tmote how Web-based data bases are changing the game
issue is the purity of the textual information source. to heighten concern for the reference trail. And we may
need to respond to the change with new standards.
The point is nicely illustrated by a look at the prac-
Bringing it all together tice of digital archiving of files taken from the Web.
One obvious guard against the volatility of electronic
The above observations provide evidence for a clainprovenance is the archiving of Web-based information.
that the Web creates an environment that heightenE it is plagiarism to present information without citing
the dangers of plagiarism and lessens the dangers tifie source, then scholars should be able to keep a
piracy. Let us not overstate the situation. The evidenceopy of the source as a guard against its disappear-
is suggestive, but does not justify a radical revisionance in change on the volatile Web. But it may be
of our present system. Indeed, at some level oupiracy to make the copy needed to avoid the charge of
observations justify a continuation of the present legaplagiarism, particularly if we make a complete copy
system that formally recognizes the crime of piracyof a lengthy document. It would seem reasonable,
while largely ignoring plagiarism. It is much easier therefore, that copying for the sake of archiving elec-
to quantify and calculate the harm caused by piracyronic information be seen as ‘fair use.” Indeed this
than by plagiarism, as these wrongs are defined abovés very close to the definition of fair use as tradition-
In calculating damages for piracy, the courts calcu-ally defined in sections 106 and 107 of the Copyright
late the loss in value to the original work, as well asAct that permits a copy for preservation which does
the unfair profit made by the free-riding pirate. It is not diminish ‘the potential market for or value of
not clear how we would calculate the harm caused byhe copyrighted work.” The doctrine concerning fair
plagiarism. The courts certainly do not want to enteruse archiving was not originally designed to meet the
into sterile arguments over who gets credited for whatpresent problem, but rather recognized the practice by
And therefore, we should expect that the law shouldlibraries and archives’ (as opposed to individuals) that
deal with the former more aggressively than the lattermake (photographic, but not electronic) copies for ‘the
In contrast, we should not be surprised by the fact thapurposes of preservation and security.” It would appear
academics seem willing to infringe copyrights as anthat the need to strengthen guidelines for Web-based
everyday matter at their photocopy machines, whilecitation in the Web environment entails a broader
those same academics complain loudly when they seecognition in copyright policy for electronic archival
signs of plagiarized data in academic papers. Althougleopying of files in personal archives that are not strictly
plagiarism is aggravated and piracy is lessened by thepeaking libraries. Indeed the present trend in copy-
use of electronic publication, it does not follow that right law is to recognize more fair use copying for
our present legal and ethical responses to these wrongschival purposed? In order to protect the scholarly
need an immediate overhaul. It is more likely that,community against plagiarism in cyberspace, we may
as the Web becomes a more and more important toaleed to lessen the property protections of the copyright
for research and distribution of information, we will owner in cyberspace.
see a slight shift in the importance that is attached to | suggest that a heightened concern for Web plagi-
piracy and plagiarism. To return, for instance, to thearism combined with a lessened need for economic
question of citation counts, we can take note of theprotection of Web publishers might entail a number
fact that electronic data bases are making it easier tof Web-based extensions of the fair use policy. For
establish citation counts. Whereas it used to be the casxample, we might consider the apparent volatility of
that only the legal profession had the sort of reference Web site as relevant to whether it is fair use to digit-
records that made citations easy to establish, it is nowally download a file from that site. On this grounds,
the case that electronic data bases are making citatidh is fair use to download a Web home-page which
counts possible in fields such as theoretical physicds not obviously archived in any manner. In contrast,
books published by MIT press are not frequently avail-
able both on-line and in bookstores. The existence
of the hard-copy version would speak against the fair

rights, the author shall have the right to claim authorship of
the work and to object to any distortion, mutilation, or other
modification of, or other derogatory action in relation to, the
said work, which would be prejudicial to his honor or repu-
tation.” When the US Copyright Act was amended to bring it
into agreement with the Berne Convention, a strong stateme
of moral rights was added as section 106A.

32 5 1146 introduced in the Senate in 1997 amends the fair
yse section of the copyright law to explicitly recognize digital
archiving.
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use right to digitally copy the book. That a work  Let us now return to the issue raised in the first
is firmly archived (on standards that are yet to besection of this paper: Let us consider the uncited and
defined) becomes part of the copyright owner’s expecunauthorized copying of the lay-out code that estab-
tation for economic protection. This is, of course, onlylishes the look of a Web site, without the copying of
one example of the way in which the Web environ-the words or pictures that appear on the site. | suggest
ment may lead to a broadened notion of free usdhat this should not be seen as a serious incident
and of weakened copyright protection. These sorts obf plagiarism. The point is that, for most purposes,
examples suggest that as a general matter, many dfiere is little or no scholarly value in knowing the
the new issues for cyberspace use of files should beriginal source of the html tags. We may be able to
decided in favor of broader rather than more restrictedtonstruct examples where a historian of the fine arts
fair use policy?® has an interest in the creator of the code, but these
We must be very leery of any extension of examples are a bit recherche. On the whole, this sort
the present argument that would lead to copyrighbf copying seems unimportant on the values inherent
policies that seriously harm the economic incentivein guards against plagiarism. In contrast, however, we
for commercial Web publication. | do not suggestmight very well see this as piracy. On the theory that
a policy under which a scholar who cited a Weba copyright protects the programmer’s opportunity to
source could make a downloaded version of the sourcmake a profit from the labor that goes into the writing
available as an attachment to a scholarly stifdy. of a manuscript, we may recognize that the code to
This is explicitly not fair use as presently defined. Itdefine a graphics template is under certain circum-
would practically eliminate all copyright protections, stances ‘copyrightable subject matter.” Our discussion,
greatly diminishing the revenue opportunity of a pay-however, suggests that as the Web makes distribution
to-access Web site that holds a copyrighted sourceasier of documents easier and cheaper, then, we can
file. (We can imagine a system where secondary useafford to set fairly high criteria for a text is copyright-
could distribute originally sources under a system ofable subject matter. On a ‘sweat-of-the-brow’ test for
mandatory licensing of copyrighted electronic docu-copyright claim on lay-out cod® we should only
ments, with automatic distribution of royalties such extend copyright protection to lay-out code if the code
as are presently used by the music industry. That wés of considerable length and represents considerable
can imagine these new systems of protections for Weblevelopment cost.
sites, of course, does not mean that we should imple-
ment them. For now, it is enough to take note of them.)
The present paper suggests the we can loosen tHgeferences
notion of fair use for some cases of digital copying, not
that we embark on a rampant elimination of copyright
protections.
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