JUST ANOTHER DAY AT THE OFFICE

Should “professionals” have a different

standard of ethics than the rest of us?

by Don Welch




OF PROFESSIONAL

uch of the recent work in professional ethics has focused

on the distinctiveness of the ethics of the professions.

Alan Goldman has described the view that professional
duties must override what would otherwise be moral obligations
because special norms and principles should guide a professional’s
conduct.! We’ve been told that professionalism embodies a stan-
dard of good conduct other than the norms of morality that ordi-
narily govern relations among people.” Often the claim is not that
professionals must meet the same moral standards as the rest of us
and go beyond those but that their distinctive moral standards may
conflict with the requirements of “ordinary morality.””

A prevailing assumption among many professionals is that
they are called on to conform to ethical standards “higher” than
those that apply to ordinary people.* Professional morality places
its values “at a higher position in the ethical hierarchy. It gives
them greater ethical importance than does ordinary morality.”> On
reflection, however, it is not at all clear what “higher” means.
Consider one statement of the ethical meaning of professionalism:

In ethical terms, to be a professional is to be dedicated to
a distinctive set of ideals and standards of conduct. It is to
lead a certain kind of life defined by special virtues and
norms of character.

And it is to enter

into a subcommu-
I I nity with a charac-
teristic moral ethos
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Because of these pre-
sumably distinctive ideals
and standards, it is argued,
professional ethics may
sometimes justify, even
require, a practitioner to
do something different
than what would otherwise be morally obligatory. This approach
“implies that the rules which decide what is ethical for ordinary
people do not apply equally, if at all, to those with social responsi-
bility.”” These standards clearly establish a certain immunity for
professionals from the moral requirements placed on “laypeople”;
we shall return to the question of whether they are “higher.”

The standards that are to govern the work of professionals are
often written into canons or codes of professional ethics, which
Michael Davis describes as conventions among professionals that
are produced when an occupation becomes a profession. “What
conscience would tell us to do absent a certain convention is not
necessarily what conscience would tell us to do given that con-
vention.”® The existence of such professional
codes as well as conventions that take other
forms means that professionals are not
permitted to engage in the weighing of
interests and factors that is allowed
by ordinary morality.” Therefore,
they are, to an extent, exempt from
judgment based on moral standards

ETHICS

outside the particular subcommunity that has its own distinctive
moral ethos.

Given this heightened status accorded to professional ethics,
it is understandable that entry into the club of professionalism is
quite desirable. To the long-accepted entries of such occupations
as law and medicine have been added such areas as engineering,
accounting, nursing, social work, journalism, management, edu-
cation, policy analysis, and scientific research.'” The insistence of
many occupational groups that they, too, be recognized as “pro-
fessionals” has lead one commentator to fear that the label “pro-
fessional” is being threatened with evacuation of its meaning."

Those who have been writing about the unique qualities and
characteristics of professional ethics are themselves professionals.
It is not surprising that, writing from their particular standpoints,
they view their own moral dilemmas as different from and more
noteworthy than those faced by the masses. The sense one gets
from reading much of the professional ethics literature is that,
compared to the world of ordinary ethics, the demands placed on
professionals are more compelling, the reasoning required of them
is more sophisticated, and the compromises they make are
morally superior. I am convinced, for the reasons stated below,
that the distinctions are overdrawn.

Stephen F. Barker has attempted to establish the distinctive-
ness of professional ethics while avoiding the idea that profes-
sional obligations are more demanding and harder to comply with
than those of nonprofessional occupations.”> He identifies three
features that distinguish professional ethical ideology from non-
professional ideology: (1) the ethical ideology of a profession
does not stem merely from a business contract between employer
and employee; (2) this professional ethical ideology involves
requirements that those in the occupation have largely agreed to
impose on themselves; and (3) this ideology includes an ethical
ideal of service to society."”

A focus on the employer-employee contract, however, nar-
rows the inquiry much too quickly. Certainly not all self-
employed people are inherently more professional than all
salaried people. It is true that professional obligations do not stem
“merely” from an employer-employee business contract. But, as
Barker recognizes, many professionals are employees and so
some of their obligations do stem from such contracts. Further, it
is also the case that all of the obligations of nonprofessionals can-
not be traced to such an employer-employee contract.

Barker gives the following example in his comparison of
nonprofessional firefighters and professional physicians to illus-
trate the distinctiveness of the noncontractual professional obliga-
tion: “[I]t will be unethical for the physician publicly to endorse
medicines or treatments which have no proven medical value,
though nonphysicians may do this blamelessly.”"* If one agrees
with this conclusion, it is only because of the distinctive content
of the practice of medicine, not because of some generalized sense
of the distinctive nature of professional obligation. I would argue
that a parallel obligation does apply to the firefighter: that it would
be unethical for a firefighter who is making a presentation in an
elementary school classroom during fire prevention week to
endorse fire safety practices that are not safe.

We need to avoid taking the position that professionals
impose upon themselves obligations to serve society in ways that
nonprofessionals do not because the only ethical obligations non-
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professionals have is to adhere to their
employee contract. Confining the moral obliga-
tions of nonprofessionals to those embodied in
such a contract is overly restrictive. Certainly
there are firefighters, cafeteria workers, con-
struction workers, secretaries, and a host of
other nonprofessionals who, as members of
those groups, have felt they should respond to
moral expectations that were not part of a busi-
ness contract.

Professionals do not have a monopoly on
responding to the ideal of service to society. As
Barker points out, many nonprofessionals are
indeed called into service to society. Nor are
professionals immune from employment
arrangements that override a duty they have to
service a larger community good. For example,
physicians reject “bedside rationing” of scarce
services for the good of society because of their
obligation to the single patient before them;
attorneys reject being drawn into seeking jus-
tice for the good of society because of their
obligation to the single client before them. Of
course, service to an individual is one way a
professional can be of service to society. But the
same is true for nonprofessionals. One could
reply that sometimes nonprofessionals act pro-
fessionally and sometimes professionals act in
an unprofessional manner. The question still
remains whether it is appropriate to maintain
such a generalized ideal of professionalism that
calls for a different form of ethical analysis.

My point is that any claim for a stronger
ethical content and substantially different ethi-
cal structure for professional ethics is dubious.
All of us, professionals and nonprofessionals,
experience and respond to ethical problems in
fundamentally the same way. The efforts to
identify special concepts of morality for profes-
sionals create distracting distinctions that sepa-
rate out pieces of the moral life that can be
better understood as integral parts of a whole. I
am not arguing that professionals do not have to
respond to particular expectations that make a
difference in the moral choices they make. Par-
ticular contexts require particular kinds of ethi-
cal attention. My argument, rather, is that
everyone is continuously engaged in exactly the
same kind of process of moral deliberation.

Experts on professional ethics usually
don’t include truck drivers as members of the
club. Let’s consider a truck driver who is
headed for El Paso, Texas, in June to deliver a
load of furniture. Her intention is to drop off the
furniture and then drive an empty truck 40 miles
to Las Cruces, New Mexico, to pick up a load
of onions to take back to Atlanta—or as close to
Atlanta as she can get. A day out of El Paso, our

trucker needs to call ahead to Las Cruces to
begin setting up the onion load.

Our truck driver has had a long and mutu-
ally satisfactory relationship with a truck broker
who works out of Las Cruces in the summer.
Over the years these two individuals have come
to rely on the services each can provide the
other, the trucker sometimes helping out the
broker by taking a load that really didn’t fit her
own needs best, the broker sometimes giving
the trucker special consideration in arranging
loads with shippers. The trucker also knows
that the dispatcher for the largest produce ship-
per in Las Cruces is willing to deal directly with
truckers. A call to the dispatcher might produce
a better load more quickly and save the trucker
the brokerage fee. There is also a new truck bro-
ker who has just set up shop in Las Cruces who
might have access to loads that are not available
to the more established broker.

So the driver has to decide which people to
call and what to say when she calls. She does
not expect to arrive in Las Cruces until late Sat-
urday afternoon. She knows that the shippers
don’t want to wait that late to load a truck on
Saturday and usually don’t work on Sunday.
She also knows that, if she tells them she will be
there Saturday morning and gets a commitment
for a load on that basis, she will get loaded
when she arrives late, even if it takes until mid-
night. Does she communicate her plans hon-
estly, guaranteeing a two-day layover, or does
she attempt to strike a deal based on a commit-
ment she knows she can’t keep?

She also knows the probability of getting
exactly what she wants—an 800-bag load with
one drop in Atlanta for $1.85 per bag—is fairly
low. One-drop loads to Atlanta are easy for bro-
kers and shippers to cover. She can expect ini-
tial offers of loads to places like Dothan,
Tallahassee, and Chattanooga, with deliveries to
be made at possibly three or four different
places. While she knows she would accept one
of these as a last resort, she doesn’t want to give
up too easily on more attractive possibilities.
How honest should she be in her negotiations in
terms of what she would be willing to accept?

Our driver knows that 790 fifty-pound bags
of freshly loaded onions are all that she can
carry within the legal weight limits of some
states she’ll be crossing. An 800-bag load is
standard, but onions dry out in transit, and she
can probably be within legal limits with an 800-
bag load by the time she hits the first open
scales. Even accepting a hard-and-fast 800-bag
limit, however, may produce undesirable conse-
quences since larger loads are not uncommon
and the refusal to accept a larger load increases
the difficulty of getting a load in a timely fash-
ion. If the route offered makes the probability of
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detection low enough to be worth the risk to her,
should she be willing to accept a load that
exceeds legal limits? Similarly, if an offered
load has a delivery date requiring a driving
schedule that exceeds regulations on the num-
ber of hours per day a trucker can drive, should
that load be accepted?

In the course of these transactions, the
driver will be under considerable pressure to (1)
violate obligations incurred in a long-standing
relationship, (2) make promises she can’t keep,
(3) be dishonest in negotiations with others, and
(4) disobey the law. These seem like the kinds
of moral dilemmas that pose the greatest prob-
lems for professionals. Further, while truck
drivers may not have a written code of ethics
approved by a formal association, they do oper-
ate in a world of deeply entrenched mores and
practices. To use Davis’s term, conventions
exist in the world of truckers, brokers, and dis-
patchers that are recognized by all the partici-
pants. The driver makes decisions in response
to the expectations embodied in these customs
and norms, not as an isolated individual simply
pursuing her own self-interest.

The participants in this situation—the bro-
ker, dispatchers, packing shed operators, other
truckers—would not be surprised to find our
truck driver making promises she could not
keep or disobeying the law. The standard of
practice in this occupation may well be to act in
ways that would be deemed unethical in the
abstract or under ordinary circumstances. She
may even be expected to act in such ways. My
interest is not in exploring whether it is wrong
to follow vocational expectations that one be
less than fully honest but in asking whether that
matter should be considered differently for pro-
fessionals than for the rest of us.

The focus of the inquiry is to try to under-
stand why “professional” conventions should
receive greater moral weight than the conven-
tions of truckers—or of hundreds of other occu-
pations or nonoccupational roles we play. Quite
apart from an analysis of the particular content of
a code or an investigation of a specific situation,
professional standards seem to have been
accorded a special significance simply because
they are professional. Commentators have sug-
gested many features that divide the professions
from other pursuits.”” The question is whether
any of these justifies assigning greater moral
weight to the norms that exist in professional
subcultures. A consideration of four often-identi-
fied characteristics of a profession illustrates
why I am doubtful an adequate grounding exists
for the morally differentiated professional ethical
analysis, as it is often described.

Most lists of features of the professions
include something like the criteria mentioned

earlier. One such feature is providing services
that are important to society. In recent years we
have seen many examples in other countries of
people starving to death because of a lack of a
food distribution system. Truck drivers provide
this important service to society. Airplane
mechanics, firefighters, and farmers, to mention
only a few, also feel that they provide important
services but find themselves on few lists of pro-
fessionals. Even if service to society does pro-
vide a basis for separating the professions from
other occupational pursuits, it seems that that
feature would argue for less moral insularity,
not more. The more crucial a service is to a
community, the greater the community’s stake
is in seeing that the service is rendered in ways
that are morally appropriate in light of prevail-
ing societal standards.

Not unrelated to this first feature of the pro-
fessions is a second characteristic: professionals
are committed to some good larger than their
own self-interest, e.g., the welfare of society.
Accordingly, we expect morally superior behav-
ior from those engaged in a profession. But it
may well be that this self-proclaimed adoption of
a higher calling was rooted in economic self-
interest and a desire for social status, and a gap
often exists between this vision and actual pro-
fessional practice.'® Indeed, the adoption of some
ethical codes can be seen as ways of protecting
professionals’ self-interests by exempting them
from the moral claims placed on the rest of us
rather than obligating them to higher moral aspi-
rations in the service of the common good. And,
since we're seeking distinctive features of the
professions, it should be noted that we expect
many others to be committed to some good
larger than their own self-interest: mothers and
fathers, United Way volunteers, scoutmasters,
and lay religious leaders, to name a few.

A third feature often associated with the pro-
fessions is that they are often granted a degree of
autonomy by society, sometimes including a
societally granted monopoly for the services they
render. This autonomy usually entails a judgment
by peers, a certain insulation from lay judgment
and control. Rather than providing grounds for
the claimed moral distinctiveness, this feature
seems to be a result of having found such dis-
tinctiveness. A measure of autonomy is granted
because of a recognition that something distinc-
tive about a profession warrants this special
treatment. The issue in this inquiry is not whether
this degree of moral autonomy and insulation
exists or whether additional responsibilities are
generated by such a grant of autonomy; rather,
the issue is why it is appropriate to separate out
certain professions in this way.

continued on page 18
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A fourth feature of the professions also pro-
vides a basis for arguing for this autonomy and
thus for moral distinctiveness: the nature of pro-
fessional services requires skills and knowledge
not possessed by the population at large. Profes-
sions entail extensive training with a significant
intellectual component. The problems and moral
dilemmas encountered by professionals simply
cannot be accurately assessed by lay people.

While this fourth feature seems on point, it
is important that we not give it too much
weight. This characteristic of professions may
say much about who engages in moral assess-
ments of professional behavior; it may say very
little about how those people should make such
assessments. Esoteric knowledge and special-
ized training may limit the number of people
who can ably analyze a professional problem.
These features, however, do not require that
those able people analyze that problem using
ethical modes of reasoning different from those
of “ordinary morality.”"”

If T want to emphasize the continuities
rather than the discontinuities, it is obviously
important to identify what the truck driver has
in common with the doctors and lawyers. In
fact, at this point, I want to enlarge the conver-
sation to address the continuities between the
ethics of the professionals and those of every
other person who plays a distinctive role in our
community —which is all of us. So the discus-
sion includes not only those driving trucks and
engaged in other occupations but also mothers
and fathers, participants in political parties and
neighborhood organizations, citizens, and
members of churches and synagogues. Davis is
right that the conventions that exist among us
affect our moral choices. We face such conven-
tions, however, in every role we play.

In this regard, we should look at one fea-
ture sometimes mentioned as characteristic of
the professions. Individuals incur certain obli-
gations when they enter into a profession. They
pledge to abide by a code of ethics; they
covenant with others to uphold the standards of
that profession; they agree to act in accordance
with professional expectations. This kind of
contracting among members of a profession
creates limits on the extent to which one can act
as an individual agent. Of course, our truck
driver may have certain kinds of contractual
obligations—to a company from which she
leases the trailer or the bank that holds a note on
the cab or the shipper who relies on a delivery.
But it is important to look beyond these kinds of
obligations that flow from formal arrangements.
Agreements like bank loans and official codes
of ethics are not the only sources for moral deci-

sion making. Many of the professional conven-
tions are matters of less formal expectations
than those codified in rules and officially
adopted standards. We are also subject to the
conventions and expectations of family, friends,
and members of nonvocational groups, i.e., the
expectations of ordinary morality.

The common thread, the source of the
“ordinariness of professional ethics,” is that all
of us, in all aspects of our lives, are subject to
moral claims inherent in the roles we play. The
term “positional obligation” refers to the con-
cept that holding a particular position or filling a
particular role carries obligations that that per-
son would not otherwise have.'® This feature of
role morality is not, of course, a new thought."”
But the well-established insights of role moral-
ity render unremarkable the weaker claims of
professional ethics—that professional roles
entail obligations. Further, the insights of role
morality cast doubt upon the stronger claims—
that professional ethics require moral norms and
forms of moral reasoning different from those
required by “ordinary” roles. Professional ethics
conventions—in codes and in other forms —cre-
ate prima facie duties. We can only think about
the ethical issues a professional confronts in the
context of the conventions of that particular pro-
fession. But this insight applies to the conven-
tions associated with all aspects of our lives. All
of the other relationships we establish create
prima facie duties as well.*® The difficult ques-
tions arise when we find ourselves subject to
contradictory prima facie duties.

The inevitability of facing contradictory
prima facie duties lies in the reality that each of
us embraces multiple roles. We may be truck
drivers or physicians, but at the same time we
may also be mothers, citizens, church members,
and neighbors—to name only a few possibili-
ties. Our continuing task is to respond to a vari-
ety of role expectations that inevitably conflict
with one another from time to time. Insofar as
professional obligations impose only prima
facie duties and our response to these should be
similar in character to our response to other
prima facie duties, we can avoid the danger
Steven Salbu has identified as lurking in profes-
sional ethical standards: “A prefabricated,
externally imposed code of ethics, taken liter-
ally to be what it pretends to be, suggests that
the ethical issues have been addressed by the
experts. The person who accepts the code at
face value replaces the honest and difficult con-
frontation of ethical questions with a mindless
conformity to the rules.””!

Recognizing that professional ethics is like
other ethics, we can broaden the horizons of
professionals engaged in moral reflection and
moral decision making. The insularity of pro-
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fessional ethics can give way to Bruce Jen-
nings’s model of “professional ethics as civic
discourse,” a call for a broader dialogue that is
accessible to the public at large > At the heart of
such a model is the belief that ordinary people
have something worthwhile to contribute to a
public discussion of professional morality.

The moral dilemmas faced by professionals
are fundamentally the same as those we face in
all arenas of life. The challenge raised by con-
flicting expectations in the professions is similar
to the challenge raised in everyday life. How do
we balance incompatible demands and weigh
competing priorities? How do we determine the
appropriate answer to the question, “What
should I do?"® 1 do not believe the external
demands of “ordinary morality” are always sec-
ondary to the expectations generated by profes-
sional conventions. I cannot accept a moral
system that asserts that professional duty always
overrides other duties such as the obligations
accompanying one’s role as a father or as a citi-
zen.* Unless one is willing to make such a claim
of unqualified preeminence for professional
obligations, those obligations are recognized as
one set of moral expectations alongside others,
to be responded to in the same way that we
respond to ordinary moral expectations.

It does not follow that there is no such thing
as professional ethics. We can recognize a partic-
ular ethic to be professional because it is marked
by the realities of the relationships that exist in
what we consider a professional setting—not by
some distinctive structures for ethical reasoning.
There is such a thing as professional ethics.
There are also such things as parental ethics,
political ethics, business ethics, and religious
ethics. In each case the distinctive character of
the enterprise derives from the particular rela-
tionships and the content associated with partic-
ular contexts. These kinds of ethics do not call
for different kinds of ethical reasoning than that
called for by ordinary ethics. Rather, it is in ordi-
nary ethics that we find the understandings of
moral obligation common to all of these more
particularized forms of ethics. m

Don Welch teaches ethics at Vanderbilt Univer-
sity Law School, where he is associate dean and
professor of law. This article is reprinted from
Professional Ethics, vol. 2, pp. 3-13 (1993) with
permission of the author.
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