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WHAT DOES IT MEAN TO SAY  
“THE CRIMINAL JUSTICE SYSTEM  

IS RACIST”?
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Abstract This paper considers three possible ways of understanding the claim that the American 
criminal justice system is racist: individualist, “patterns”- based, and ideology- based theories of 
institutional racism. It rejects an individualist explanation of institutional racism because such an 
explanation fails to explain the widespread prevalence of anti- black racism in this system or indeed 
in the United States. It considers a “patterns” account of institutional racism, where consistent pat-
terns of disparate racial effect mimic the structure of intentional projects of racial subjugation like 
slavery or Jim Crow. While a “patterns” account helpfully directs attention to the effects of policies 
and practices that make up an institution, it does not fully explain the deep roots of anti- blackness 
in the criminal justice system in the United States. The paper concludes by defending an ideology- 
based theory of institutional racism for understanding the criminal justice system because the ste-
reotype of the black criminal has a mutually reinforcing relationship with the patterns of disparate 
outcome for black people in the criminal justice system. This relationship creates a looping effect 
where the stereotype of the black criminal fuels the disproportionate involvement of black people 
in the criminal justice system, and the disproportionate representation of black people with felony 
records, in prisons, brutalized in police encounters, and so on reinforces the idea that black people 
are especially prone to criminality. Ideological approaches to racism that integrate attention to the 
patterns of disparate effect best explain what it means to say that the criminal justice system is racist.

Keywords institutional racism, criminal law, racism, disparate effect, ideology, criminal justice 
system, philosophy of race

“The criminal justice system in the 
United States is racist.” This claim, or some-
thing like it, animates public discourse around 
policing and incarceration in the United 
States. While many activists have long made 
this claim, Michelle Alexander’s 2010 book, 
The New Jim Crow, helped raise the claim of 
the systematic nature of racism in the crimi-
nal justice system to academic audiences. 

Since at least 2014, the Black Lives Matter 
movement has brought national attention 
to the unending acts of police violence that 
harm and kill black people. These academic 
discussions and popular movements have 
highlighted racial disparities in the criminal 
justice system that lead many people to claim 
that there is some deep connection between 
anti- black racism and the criminal justice 
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system. Of course, other racial minorities 
and oppressed groups are also systemically 
disadvantaged by the criminal justice system 
in the United States, but I will focus on its 
anti- black harms in this paper. References to 
racial disparities, harms, and racism should 
be understood as primarily claims about anti- 
black racial disparities, harms, and racism.
 This paper will offer a philosophical 
framework for what it means to say that “The 
criminal justice system in the United States 
is racist.” I will refer to this claim as “the 
Claim.” Conclusively proving the Claim is 
beyond the scope of this paper, as it would 
require extensive empirical evidence and 
expertise in social science. Still, one cannot 
fully ignore empirical reality in attempting to 
clarify the conceptual meaning of the Claim. 
While I will not be able to address the im-
mense empirical literature on race and the 
criminal legal system in the United States, I 
will discuss some of the empirical evidence 
of racial disparities in the criminal justice 
system.
 When I refer to “the criminal justice sys-
tem,” I refer to an institution that is at more 
foundational level than individual acts (e.g., 
the use of a racial slur) and individual policies 
(e.g., stop- and- frisk), but not as foundational 
as structural racism that is at the level of a 
whole society. At this intermediate level, an 
institution is a collection of policies, formal 
and informal practices, agents, and material 
items that are explicitly organized around a 
specific social goal. In this case, the criminal 
justice system includes such diverse entities 
as local police departments and sheriffs’ of-
fices, the legal doctrine of qualified immunity, 
judges in criminal cases, state and federal 
criminal codes, parole boards, state and fed-
eral legislatures in their capacity to define 
criminal statutes and punishments, the U.S. 
Constitution, prisons and police cars, and the 
like. In the case of the criminal justice system 
in the United States, this institution’s putative 
goal is to prevent and respond to crime.

 When explaining what the Claim means, I 
take a social critical approach to conceptual 
analysis. That is, my account of racism is not 
meant to capture “common- sense race talk,” 
but instead to offer a conceptual framework 
for understanding why the criminal justice 
system has systemic racial disparities that 
disadvantage black people. I follow Tommie 
Shelby in undertaking conceptual analysis 
of “racism” that is aimed at social criticism 
(Shelby 2014, 63). In this case, to explain 
what the Claim means for the purpose of 
social criticism, an account should give some 
explanation of why the criminal justice sys-
tem disproportionately harms black people 
specifically. The Claim does not just mean 
that the criminal justice system is full random 
acts of racial animus, such that any person 
is just as likely as another to have their race 
be targeted. This Claim is about the regular-
ity of mistreatment of black people and the 
patterns that make them consistently worse 
off than their white counterparts throughout 
this institution. Any account of the Claim’s 
meaning must include an explanation of this 
systematicity in order to be helpful for social 
critique.
 After introducing some important empiri-
cal evidence of the types of racial disparities 
that are essential to the Claim in part one, 
the paper will proceed by considering three 
ways of interpreting the Claim and related 
empirical evidence: individualist accounts of 
institutional racism, (what I call) pattern ac-
counts of institutional racism, and ideological 
accounts of racism. I will conclude that the 
individual accounts do not shed light on the 
Claim, but both the pattern and ideological 
accounts work together to offer a complete 
account of the meaning of the Claim.
 Section two examines and critiques J.L.A. 
Garcia’s individualist accounts of institu-
tional racism. His account provides a basis 
for interpersonal accountability and assigning 
blame for racism. But, Garcia’s model cannot 
account for the patterns of racial disparity in 
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the criminal justice system or the essential 
role that disproportionate harm to black 
people has in any institutional account of 
racism.
 Section three builds what I call a “pat-
tern” account of institutional racism where 
a policy, practice, or institution (i.e., set of 
policies and practices) is racist if it is part 
of a pattern of policies and practices that, 
when taken together, work to maintain social, 
political, and economic domination. On the 
pattern account, the criminal justice system is 
racist because it works as if it were designed 
to disproportionately harm black people 
in the United States. Thus, I argue that the 
criminal justice system, just like the intuitions 
of healthcare, education, employment, and 
housing, among others, is racist.
 Section four argues that the criminal justice 
system is particularly racist because it is built 
on and reinforces the powerful ideological 
symbol of the black criminal. Building on 
ideology- based accounts of institutional rac-
ism from Shelby and Haslanger, I argue that 
the criminal justice system is racist not only 
because of the patterns of disproportionate 
harm it causes to black people, but also be-
cause that harm is created by and reinforces 
the stereotype of the black criminal. The 
connection of blackness with criminality is 
particularly important for offering a pretex-
tual justification for the drastic inequalities 
that black people face in the criminal justice 
system and beyond because it provides a 
putative moral explanation for that inequal-
ity in a society that ostensibly eschews racial 
hierarchies.

1. Racial Disparities in the United 
States’ Criminal Justice System

 In order to situate the phenomenon that the 
Claim describes, some empirical evidence of 
the disproportionate impact of the criminal 
justice system on black people is warranted. 
While only one in seventeen white men will 
be incarcerated in their lifetimes, one in three 

black men will spend time incarcerated (Sen-
tencing Project). Most studies suggest that 
black people are five times more likely to be 
incarcerated than their white counterparts. 
Even after a record- breaking 15 percent de-
cline in prison (excluding jails) incarceration 
rates between 2019–2020 due to COVID- 19 
backlogs, black men remained 5.7 times more 
likely to be in prison than white men, and 
black men 18–19 years old were 12.5 times 
more likely to be in prison than white men 
the same age (Carson 2021, p. 23).
 Beyond the obvious racial disparities in 
incarceration, studies have found significant 
negative disparities for black people com-
pared to white people in every significant 
stage of engagement with the criminal justice 
system, including traffic stops (Shoub 2020; 
Baumgartner 2018; Pierson 2020), arrests 
(Patten 2019; Mitchell and Coudy 2017), pre-
trial detention and bail (Arnold et al. 2018); 
plea bargaining (Kutateladze 2016; Metcalfe 
& Chiricos 2018), sentencing (Kovera 2019, 
p. 1146), and collateral consequences of 
conviction (Pager 2003). Young black men 
are particularly disproportionately impacted. 
“Innocent Black people are 3.5 times more 
likely than innocent White people to be con-
victed of sexual assault, 7 times more likely 
to be convicted of murder, and 12 times more 
likely to be convicted of drug crimes” (Ko-
vera 2019, p. 1147).
 Additionally, these inequalities interact 
with one another in the criminal justice 
system itself. For example, in a close call, 
a police officer might be more likely to ar-
rest someone who has been stopped many 
times already (even if those stops turned up 
no evidence of crime), and a judge may be 
more likely to deny bail to a person that has 
been arrested multiple times, even if no prior 
arrest became a conviction. The disparate 
outcomes at each stage have a cumulative 
effect not only within the system itself, but 
also on other aspects of life for those who 
must negotiate frequent police encounters, 
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apply for jobs and housing with arrest or 
criminal records, and maintain family and 
community during and after incarceration. 
For example, when looking at the impact of 
a criminal record on employment, one study 
found, “Blacks are less than half as likely to 
receive consideration by employers, relative 
to their white counterparts, and black nonof-
fenders fall behind even whites with prior 
felony convictions.” (Pager 2003, p. 960). 
Social science researchers refer to this kind 
of effect as cumulative disadvantage (see, 
e.g., Kurlychek and Johnson 2019).
 It is this state of affairs that the Claim refers 
to, but simply giving evidence that black peo-
ple are disproportionately negatively affected 
in these stages of the criminal justice system 
is only the start of explaining the Claim.

2. An Individualist Explanation
 On an individualist account of racism, 
where institutional racism is always ulti-
mately dependent on the racism of individual 
people, the Claim would depend on there 
being many individual racist actors in the 
criminal justice system. The cumulative 
actions of these racist individuals explain 
these disparities. Thus, on an individualist 
account, the disparities noted above arise 
simply because police officers, judges, pros-
ecutors, and juries hold anti- black animus 
and act on it, resulting in these racial dis-
parities. Police officers use their discretion 
to stop black people more often; prosecutors 
use their discretion to charge black people 
with more serious crimes and seek harsher 
penalties; judges sentence black defendants 
more harshly, and so on. That is, one way 
that someone could claim that the criminal 
justice system is racist is to say that many or 
most of the agents who act in and on behalf 
of this system are racist.
 Jorge L. A. Garcia’s account of racism as 
paradigmatically in the hearts of individual 
people would cash the Claim out in such a 
way. To prove the Claim, he would argue we 

need to look into the hearts of the actors who 
carry out the activities that make up the sys-
tem. He argues that racism is ill- will or hatred 
for others based on their race; as such, racism 
is wrong because it is vicious (Garcia 1996, 
p. 6). Although hatred is the strongest form 
of racism, a lack of proper regard or concern 
for people on account of their race will also 
suffice. Garcia notes that it is common to refer 
to people, acts, policies, structures, items, and 
other things racist. To understand this com-
mon language usage, he proposes that we call 
these things racist when they are infected by 
racist ill will of individual people. Thus, for 
example, a policy is racist if the person who 
created it or carries it out did so with racist 
ill will. Racism is about ill- will, and it has 
no necessary cognitive content (Garcia 1996, 
p. 6). While beliefs about the bad qualities 
of members of a targeted race often act as 
rationalizations of racist attitudes, they are 
neither necessary nor sufficient for a person 
to be racist.
 Using this “racism as vice” model, Garcia 
argues that there are two different ways we 
can explain what institutional racism is.1 First, 
on the cumulative individual actions account, 
institutional racism is racism because the in-
dividuals who operate within the institution 
have racist ill will, and that ill will infects 
their actions with racism (Garcia 1996, p. 11). 
Second, on the historical intent account, the 
institution is racist because it was created by 
people with racist ill will with the purpose of 
enacting that ill will. The policies and institu-
tions are infected with this racist ill will. Even 
no one currently carrying out that policy or 
leading the institution has racist ill will, the 
policy or institution is still affected by the 
racist ill will of its creator (Garcia 1996, pp. 
11–12, 33–34). In the rest of this section, I 
argue that both these accounts of institutional 
racism fail.
 Following the first account, the racism of 
the criminal justice system is reducible to the 
accumulated actions of many actors who carry 
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out policies with racist ill will. For example, 
a police officer pulls over a disproportionate 
number of black motorists on “pretext” stops2 
because his instincts regularly pick out black 
motorists as suspicious. He never questions 
these instincts despite the fact that he finds 
contraband on White motorists much more 
often than black motorists. On the cumula-
tive individual actions account, the criminal 
justice system would be racist if many of the 
actors in it were like this officer. The need not 
have an explicit racist belief (e.g., that young 
black men are more likely to be criminals) or 
the consciousness of ill will (“I am pulling 
over that guy because he is black.”) Either of 
these cognitions can and do often accompany 
the racist action stemming from the racist 
attitude, but on Garcia’s account, neither are 
necessary.
 There are likely many people who fit 
Garcia’s definition of racism in the criminal 
justice system, and this account gives one 
satisfying explanation of their blameworthi-
ness. But this account does not explain why 
do so many agents have anti- black ill- will. 
An explanation of the Claim would need to 
explain the findings noted in part one. For 
example, why are black drivers more likely to 
be stopped than white drivers during daylight 
hours, but not during the night, when the race 
of a motorist is harder to discern (Pierson et 
al. 2020)? Also, once stopped, why are black 
drivers searched based on a lower threshold 
of evidence of wrongdoing than white people 
(Pierson et al. 2020)? Garcia’s formulation 
of institutional racism as an accumulation of 
individual actions does not shed any light on 
the phenomenon of these consistent patterns 
of increased targeting of black people in stops 
and searches, in other aspects of the criminal 
justice system, or indeed in other sectors of 
social life. This does not mean that Garcia’s 
model of what counts as individual racism is 
conceptually misplaced. But it is not a help-
ful account of institutional racism because 
it does not explain the consistent patterns of 

anti- black outcomes in the criminal justice 
system (nor did he necessarily set out for it 
to do so).
 One could argue that Garcia’s second 
historical intent account offers a plausible 
explanation of the systematic nature of all 
kinds of racial injustice. In his historical ac-
count of an institution’s racism, if a person 
or persons create an institution with the 
motivation of carrying out racist harm, that 
institution can continue to be racist even if 
its racist creators no longer operate it (Garcia 
1996, pp. 12, 33). Plausibly, this is at least 
part of the story of why the criminal justice 
system looks like it does today. If you follow 
Angela Davis’s work, former confederates 
set up many criminal laws and punishments 
explicitly target black people to exploit their 
labor (2000; 2003). Similarly, Alexander 
argues that politicians purposefully created 
mass incarceration to maintain domination 
over black people after the Civil Rights vic-
tories of the mid- twentieth century (2010).
 But, Garcia’s historical intent account goes 
wrong when it locates the wrongness of a 
policy in the intentions of the people who cre-
ated it. This normative account discounts the 
harms caused to targeted people as a source of 
injustice or wrongness of racism. For Garcia, 
outcomes are irrelevant to determinations of 
whether a person, act, or institution is racist. 
He gives this example:

Suppose, a few generations back, some R1s 
designed a certain institutional procedure P 
specifically to harm R2s, an oppressed racial 
group, though the designers were never ex-
plicit about this aim. Later, anti- R2 feeling 
among R1s faded away, and in time real social 
equality was achieved. The R1s, however, are a 
traditionalist lot, and they continue faithfully to 
execute P out of deference to custom and their 
ancestors. P no longer specially harms R2s. 
[. . .] In that case, it appears that the racism of 
the earlier generation persists in the institutional 
procedure P, even though P no longer specially 
harms R2s. (Garcia 1996, p. 33)
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 Because his account focuses on ill will, 
and institutions can be racist only by an “in-
fection” of ill will, nothing in this account 
hinges on whether or not members of the 
targeted race are actually harmed or experi-
ence disproportionately negative effects. The 
racism is the infection of ill will, even if it 
never harms a single person of the targeted 
race. I disagree. I argue that P is no longer 
racist when it ceases to harm R2s. On my 
account, some kind of disproportionate harm 
or outcome is a necessary (but not sufficient) 
feature of structural racism, and the infliction 
of harm itself is a part of what makes institu-
tional racism unjust or wrong.
 I suspect those who agree with Garcia’s 
intuition that the harm- free policy is still rac-
ist are actually responding to a different, less 
quantifiable harm. Harms can be dignitary. 
For example, racial covenants (rules attached 
to deeds of houses that do not allow the house 
to be sold to some non- White people), are still 
on many deeds for homes in the United States. 
They are unconstitutional, so they cannot be 
legally enforced. Thus, they cannot legally 
prevent any non- white person from buying 
a house. But their existence is still an insult, 
so they are not harmless. On my account, the 
existence of racial covenants is an example of 
a racist policy. But in Garcia’s example, the 
reason for P is completely unknown in later 
generations, so there is no dignitary harm. 
Garcia bites the bullet, insisting that P is still 
racist, but it is not convincing.
 There might be another reason one might 
agree with Garcia that P is still racist. One 
might believe that present- day R2s are owed 
reparations for the harms suffered by their 
ancestors under the policy. Reparation would 
require making the historical purpose of the 
policy known, which would cause dignitary 
harm. It may also be necessary to change the 
policy as a part of building a systematic re-
parative project. This reason for thinking that 
P is racist after it no longer directly targets 
R2s is not an indication that ill will is what 

makes a policy racist because reparation is 
directed at repairing harm.3

 To further highlight the role of dispropor-
tionate harm in institutional racism, consider 
this example based on an actual court case. 
Imagine that in St. Louis County, 50 percent 
of postal workers are black, while only 18 
percent of the residents are black. The County 
Prosecutor is aware of this, as well as the fact 
that black people are less likely to convict 
criminal defendants. In each trial, prosecutors 
can use three “peremptory strikes” to knock 
out jurors who they do not want on the case. 
After a 1986 Supreme Court case, prosecutors 
are not allowed to strike jurors because of 
their race. So, the County Prosecutor estab-
lishes a policy for his office that all prosecu-
tors should use peremptory strikes to remove 
all postal workers from juries, secretly intend-
ing to exclude black jurors. He justifies this 
policy by explaining that the postal service’s 
high level of control and bureaucracy put so 
much pressure on postal workers that they 
took every opportunity to violate rules.4 From 
this day forward, prosecutors in the county 
follow policy for all postal workers, regard-
less of race. Prosecutors are used to using 
obscure stereotypes based on employment, 
age, class, clothing, and body language to try 
to shape a favorable jury. No one notices or 
measures the effect the policy has in signifi-
cantly reducing the number of black people 
on juries in the county.
 Of course, on Garcia’s account, this policy 
is racist because it is, at minimum, fueled by 
a lack of concern for treating black people as 
political equals in being allowed to join juries. 
On my account, it is racist in part because 
it causes disproportionate harm by keeping 
black people from participating as equals on 
the jury and by lessoning the likelihood that 
black defendants will have a representative 
jury of their peers.
 Imagine that the County Prosecutor has 
died, but the policy remains in force. After 
several decades, the racial make- up of the 
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postal service changes. Only 10 percent of the 
postal workers are black while the county’s 
residential population remains 18 percent 
black, so the use of this policy no longer 
disproportionately removes black jurors from 
the pools. While it might be a silly policy, it 
is not obvious that it is still a racist policy, 
particularly because no one is or was ever 
aware of the original intent of the County 
Prosecutor. If someone discovers the original 
purpose, it would be appropriate to end it 
for the purpose of explicitly eschewing the 
policy’s harmful past. But these reasons have 
to do with redressing the harms that the policy 
created. The fact that the County Prosecutor 
was racist is distinct from whether the policy 
is itself forever racist.
 This example highlights features of the way 
policies differ from individual acts of racism 
when as they arise in the real world. First, 
a policy is extended over time, applying to 
many individual cases even as background 
conditions change. Second, in the present 
United States, there is (at least some) social 
pressure to avoid explicit racism in public life, 
and statutory and constitutional law make it 
illegal for businesses and the government to 
make policies explicitly based on race. Those 
seeking to enact policies based on racist atti-
tudes have to pick race- neutral categories that 
may or may not continue to track the targeted 
racial groups as other things change. Thus, the 
race neutral category of “postal worker” was 
aimed at targeting black people, but this was 
dependent on the background social condi-
tions that many black people in Saint Louis 
County to be employed as postal workers. 
Given these variables, one should not have to 
get access to the heart of a dead policy maker 
to determine if a policy is racist, especially 
for the social- critical goal of dismantling the 
structure that maintains racial domination.
 Both of Garcia’s individualist accounts 
of institutional racism fail in their own 
ways. The accumulated bad actors account 
does not explain why we see a pattern of 

disproportionate harm to black people in the 
criminal justice system, or indeed in so many 
other American institutions. The historical 
intent account cannot explain the necessity 
of disproportionate harm or impact for a 
finding that a policy is racist, as the postal 
worker peremptory strike example shows. 
When examining policies and institutions, 
which persist over time, carried out by many 
individual actors, disproportionate harm is a 
necessary (but as the next section argues, not 
sufficient) feature of racism. Contrast poli-
cies with Garcia’s example of a powerless, 
isolated racist person who burns with hatred 
for black people (Garcia 1997, p. 13). Even 
if there were no way for this person to ever 
harm a single black person, we would likely 
all agree that he is racist. But institutions are 
not people, and the harm institutions cause 
to members of a targeted race is one of the 
motivations for developing an account of 
institutional racism at all.

3. Non- Accidental Pattern  
of Harm Account

 If individual people’s ill will cannot account 
for the Claim, a second plausible account, the 
“pattern account,” would argue that the claim 
means that the criminal justice system causes 
patterns of disproportionate harm to black 
people.5 On the pattern account, the Claim 
would mean that the criminal justice system is 
racist because it results in patterns of harm to 
black people that are “non- accidental.”6 That 
is, its policies and practices work as if they 
were designed to maintain historical inequali-
ties. In this section, I argue that, on a pattern 
account, the bare fact of disproportionate 
harm is not enough on its own to explain why 
the criminal justice system is racist. Instead, 
this harm must arise “non- accidentally” 
because of race. The harms are likely to be 
non- accidental when harms from various 
policies and practices in an institution work 
together to keep black people in worse con-
ditions than their white counterparts. Often, 

D
ow

nloaded from
 http://scholarlypublishingcollective.org/uip/apq/article-pdf/60/4/341/2007080/341w

irts.pdf by U
N

IV O
F W

A user on 19 Septem
ber 2023



348  / AMERICAN PHILOSOPHICAL QUARTERLY

these harms perpetuate or mimic domination 
from explicitly racist historical projects like 
slavery and Jim Crow.
 Merely showing that some institution or 
policy has disproportionate racial impacts 
or harms does not show that it is racist on 
its own. I follow an example from Garcia: 
Extra- Terrestrials, who know nothing about 
tellurian racial systems, are attempting a 
hostile takeover of Earth. To carry out this 
plan, they fire a devastating weapon at Earth, 
and it happens to hit Africa. Certainly, this 
disproportionately affects black people, but 
few of us would say that the Extra- Terrestrials 
or their act is racist. Garcia, elaborating on 
the example, says that even if they set up a 
plan of attack that targets Africa over and over 
again because it is easy for their weapons 
system to lock onto the minerals that are more 
highly concentrated on parts of the African 
continent, this system would still not be racist 
even if it created a pattern of disproportion-
ate harm to black people over time (Garcia 
1996, p. 26). This example highlights the fact 
that merely showing that a particular race 
is disproportionately harmed by an act or a 
policy or practice does not always mean that 
the policy is racist.
 Garcia’s example shows that disproportion-
ate harm of a practice and racism are concep-
tually distinguishable. But real- life examples 
often muddle this conceptual clarity. How 
does one tell if disproportionate harm to black 
people is harm because of their being black? 
In the United States, there is a history of ex-
plicit racist policies and institutions designed 
to harm and exploit black people, including 
slavery and Jim Crow, and their effects con-
tinue. At the same time, complicated policies 
and practices often have no single creator or 
agent to carry them out. But collections of 
these policies and practices, like the criminal 
justice system, have similar effects as histori-
cal, explicitly racist institutions. When there 
is a pattern of consistent disadvantage to one 
group of people across a myriad of practices 

and policies in an institution, that should 
count as strong evidence that the institution 
non- accidentally harms those people.
 Notice that, in order to be sure that Garcia 
posits Extra- Terrestrials to make sure there is 
no hidden relationship between being black 
and being harmed by this weapon. This is a 
helpful device for his argument because if the 
actors were humans, it would be tempting to 
suss out a non- accidental correlation between 
a harm and the race of those affected. With 
thought experiments that are closer to real 
life, it is harder to believe that the harm is 
completely accidental. For example, Garcia 
employs another example, arguing that even 
with a disproportionate harm against black 
people, a policy is not racist without ill- will 
on the part of the policy’s creator:

Suppose, to adapt an example from the lit-
erature, a city administrator, looking only to 
increase revenue, raises the subway fare by a 
nickel. The negative impact of this measure, 
let us suppose, falls disproportionately upon 
black people because they disproportionately 
use mass transit. (Garcia 1997, p. 23)

 Garcia argues that neither this policy nor its 
administrator is racist using his ill- will model 
because this example is controversial, unlike 
the Extra- Terrestrial example.
 In the transit fare example, the policy may 
indeed be racist on the pattern account. A 
harm need not been directly intended by 
a person or group of persons to be non- 
accidental. The harm merely needs to be 
causally connected to the targeted group. In 
nearly all cities in the United States, the fare 
hike would meet that standard. For example, 
if black people disproportionately use pub-
lic transit because they are unable to afford 
cars or because they are more likely to live 
in neighborhoods that make their commutes 
dependent on mass transit, the dispropor-
tionate harm is non- accidental. The policy 
may not have been directly intended to harm 
black people, but the disproportionate impact 
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is connected to historical projects that were 
designed to marginalize and disempower 
black people by keeping them poorer and 
geographically isolated.
 The patterns account also emphasizes that 
policies and practices across multiple institu-
tions can interact in ways beyond the intent 
of any given policy maker. If black people 
are disproportionately harmed by the fare 
hike because they are disproportionately 
poorer than white people, then the harm is 
not accidental. It is part of a pattern of inter-
related harms that extends back to slavery 
and Jim Crow. Empirically, black people 
have less wealth than white people in the 
United States. The most recent data shows 
that the typical white family has eight times 
the wealth of the typical black family (Bhutta 
2020). This disparity arises from legacies of 
slavery and other historical explicitly racist 
policies such as discrimination in policies 
that supported home ownership, where most 
middle- class white people gained their wealth 
(Katznelson 2005; Rothstein 2017). At first 
blush, this connection to historical, explicitly 
racist projects appears to support Garcia’s 
historical version of institutional racism. But 
that account’s focus on the individual policy 
creator’s ill will as the locus racism, and not 
consequences of policies, means that it is not 
especially well equipped to examine how 
historical policies can interact with other 
background conditions to create and perpetu-
ate patterns of domination of black people.
 The pattern account is also better equipped 
than individualist accounts to explain the 
interactions of different policies with one 
another. The harmful effects of a policy 
require looking beyond that policy or a sin-
gular agent. Take bail and pretrial detention. 
Researchers have consistently found dispro-
portionate disadvantages for black people in 
the allocation of bail. If a person cannot pay 
bail, they will be kept in jail—pretrial deten-
tion—until their case is resolved either by 
trial or plea deal. One study of bail hearings in 

Miami and Philadelphia, for example, found 
that “black defendants are 3.6 percentage 
points more likely to be assigned monetary 
bail than white defendants and, conditional 
on being assigned monetary bail, receive bail 
amounts that are $9,923 greater” (Arnold 
2018, 1886).
 Unlike the transit fare example above, in 
bail determinations, there is no single policy 
or agent one can point to as a source of these 
disparities. When a person is charged with a 
crime, a judge sets their bail upon consider-
ation of a prosecutor’s recommendation. In 
Philadelphia, dozens of judges and prosecu-
tors play a role in those statistics, and all the 
official policies and local practices of the 
courts and the prosecutor’s office play roles 
as well. The individual racial ill- will on the 
part of judges and prosecutors in these juris-
dictions may be the immediate cause of at 
least some of the determinations (meeting 
Garcia’s first model for institutional racism), 
but this does not on its own explain the pattern 
of disproportionate outcomes. If there were 
simply racist judges (with no further account 
for why anti- black racism is so prevalent 
amongst them) there is no explanation for 
why black and Hispanic defendants, but not 
white and Asian defendants, consistently get 
worse outcomes. Moreover, given this com-
plexity, it is unlikely that the bail system has 
an identifiable agent as historical source of 
racist ill will.
 The pattern account does not generally look 
at single policies in isolation, as thought- 
experiments tend to. Instead, it would put the 
bail disparities in the context of other dispari-
ties across the criminal justice system. Bail 
determinations have significant implications 
beyond whether a defendant awaits trial or 
plea deal in a cell. One study of bail practices 
in Philadelphia found that those who re-
mained in pretrial detention had a 13 percent 
increase in the likelihood of being convicted 
over those who were released and “a 42% 
increase in the length of the incarceration 
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sentence and a 41% increase in the amount of 
nonbail court fees owed” (Stevenson 2018). 
The fact that black people have less wealth 
than white people surely contributes to their 
higher chances of remaining in pretrial de-
tention, as bail is rarely set based on ability 
to pay.
 Pretrial detention also means defendants 
lose jobs, housing, and government benefits, 
and they weaken their ties with family and 
community. These impacts have long term 
consequences, measurable and immeasur-
able. One study found that being detained 
pretrial makes one less likely to find formal 
employment even years down the road, af-
fecting the ability to get social security and 
unemployment. Those who were released 
from pretrial detention were 24.9 percent 
more likely to have formal employment three 
to four years after a bail hearing than those 
who were detained (Dobbie 2018).
 Thus, when claiming that a policy like 
pretrial detention (or the transit fare increase) 
is racist, one way to cash that claim out is to 
say that, upon empirical investigation, the 
disproportionate harm to black people from 
that policy interacts with other policies, 
which together work to keep black people 
disadvantaged. Rather than looking into 
the hearts of policy makers or agents of the 
criminal justice system to determine if it is 
racist, as Garcia’s account would have us 
do, the patterns account would have us look 
at the outcomes of the policies and practices 
of the criminal justice system to see if they 
consistently harm black people in a way that 
is unlikely to be accidental. Such disadvan-
tages tend to coincide with a lack of power, 
including wealth, political power, and social 
capital, inequalities which mimic explicitly 
racist historical practices.
 A critic might argue that the pattern account 
mistakenly argues that the criminal justice 
system is racist, but these outcomes are really 
based on the fact that black people are poorer 
than white people. Thus, they could argue, 

the criminal justice system is really classist, 
not racist. In response, the pattern approach 
does not require that empirical evidence 
definitively find that race is the single deter-
mining factor for racial disparities instead of 
wealth, class, education level, neighborhood, 
or other associated metrics. Black families’ 
disproportionately low wealth is a type of 
institutional racism that interacts with the 
racism of the criminal justice system.
 On the patterns account, to call a policy 
like the transit fare increase or the bail system 
“racist” calls attention to the pattern of disad-
vantages that both of these policies are a part 
of, patterns that work to keep black people in 
oppressive situations. The bail system would 
not be racist, nor would the transit fare in-
crease, if they existed in a vacuum. But they 
exist with other policies, practices, histori-
cally rooted wealth disparities, and lack of 
equal social and political power. On this view 
of institutional racism, it is non- accidental 
that the targeted group, black people, still 
suffers from the unremedied harms of slavery 
and Jim Crow.
 The patterns account goes further than an 
individualist account in explaining what the 
Claim could mean because it names the way 
that policies and practices work together to 
create patterns of harm for black people. On 
the pattern account, alongside other institu-
tions, the criminal justice system dispropor-
tionately harms black people as if it were 
designed to take away economic, political, 
and social power through connections to 
past historical racist projects and through 
interactions with other policies that create 
disproportionate disadvantages for black 
people. There is a connection to historical 
and explicit racist systems, but unlike Gar-
cia’s account, the intent of the past systems 
is not what makes these policies racist. Their 
systematic harm is.
 Patterns accounts mainly point to the fact 
that, though the historical, explicit forms 
of racist domination from the past have 
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technically ended, many practices have simi-
lar harmful outcomes. But this is not all that 
the Claim means. In the next section, I argue 
that the criminal justice system also produces 
and maintains a particularly powerful racist 
symbol, that of the black criminal.

4. Ideology of Black Criminality
 Another candidate explanation of what 
the Claim means is that the criminal justice 
system depends on and perpetuates racist ide-
ology. Ideological accounts of racism argue 
that ideology organizes and simultaneously 
justifies or hides racial hierarchies. Building 
on accounts from Shelby and Haslanger, I 
argue that the criminal justice system is racist 
because it plays a particularly important role 
in the ideology that currently maintains the 
subordination of black people in the United 
States by making black subordination ap-
pear as a natural outcome of some kind of 
tendency of black people toward criminality.
 Like Garcia, Shelby has a unified account of 
racism, but instead of ill- will as the defining 
feature of racism, it is ideology. “An ideology 
is a widely held set of loosely associated be-
liefs and implicit judgments that misrepresent 
significant social realities and that function, 
through this distortion, to bring about or per-
petuate unjust social relations” (Shelby 2014, 
p. 66). Shelby argues that racist ideologies are 
misrepresentations about race that serve to 
keep some “races” of people subordinated to 
others. People can be racist by (consciously or 
unconsciously) ascribing to racist ideologies, 
and acts that are undertaken because of racist 
ideologies are racist.
 Shelby also defines institutional racism by 
reference to ideology:

An institution is racist if (1) its goals or policies 
are premised on or convey racist propositions or 
(2) its rules and regulations fail to be impartially 
and consistently applied because racial ideology 
has a pervasive (though perhaps unconscious) 
hold over its officials or functionaries. (Shelby 
2014, p. 68).

Using his account, one could argue that the 
criminal justice system is racist because its 
policies and practices produce disparate af-
fects because police, prosecutors, judges and 
juries are influenced by the idea that black 
people are especially prone to criminality. Or, 
it is racist because the policies are premised 
on this racist proposition.
 Importantly, Shelby’s account explains why 
this collection of agents, policies, and so on 
work together to produce bad outcomes for 
black people at every point in the system. 
Beliefs and assumptions that make up racial 
ideology function to maintain and disguise 
unjust hierarchies. Unarticulated beliefs that 
black people are prone to criminality make it 
appear natural that so many black people are 
incarcerated, subject to police brutality, and 
branded as “felons” for life. Such treatment is 
not only harmful in itself, but also it works to 
maintain the subordination of all black people 
in many facets of society, from family life to 
employment, from education to health care.
 Haslanger explicitly adopts much of 
Shelby’s account, including his account of 
the function of racial ideologies and the idea 
that ideology “distorts reality and it produces 
or supports injustice” (Haslanger 2017, p. 3). 
But, Haslanger disagrees with Shelby that 
ideology is primarily about beliefs. On her 
account, ideology operates on psychologi-
cal processes that are prior to the formation 
of beliefs or thoughts. “These psychological 
processes are learned through socialization. 
To become a participant in the social domain, 
one must learn how to differentiate signal 
from noise in order to communicate and 
coordinate. To become a fluent participant, 
this differentiation must occur spontane-
ously, “unthinkingly” (Haslanger, 2018, 7). 
Ideology shapes how people participate in 
communities, perform cultural practices, 
and learn the habits of thought and action 
that allow them to navigate the social and 
material world. Her account does not require 
that people have either racial animus or racist 
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beliefs. But it is also consistent with people 
holding conscious racist beliefs or feeling 
racial animus, and it can explain why racial 
animus toward black people in the United 
States is so pervasive.
 Haslanger’s ideology account explains 
the structure of inequalities that the pattern 
account identifies. For example, an officer 
might pick out more black people for stops 
without holding a racist cognition (con-
scious or unconscious) or racist ill will. It 
may, in fact, be the case that such an officer 
actually experiences the black men that they 
disproportionately pull over as more suspi-
cious, precognitively. Likewise, prosecutors, 
judges, and juries could precognitively view 
black defendants as more suspicious or dan-
gerous because anti- black ideology shapes 
their impressions of trustworthiness during 
court proceedings. But it is also the case that 
many agents in the criminal justice system 
consciously ascribe to racist ideologies in 
Shelby’s sense of the phrase. I do not think 
the two accounts are mutually exclusive, and 
I suspect that it is difficult fully distinguish 
the two in particular instances.
 Haslanger’s account goes further than Shel-
by’s in explaining the relationship between 
ideologies and the world in which institu-
tions operate. She argues that racism is not 
the ideology itself, but the result of ideology, 
connecting the pre- cognitive ideologies with 
their expression in practices that reinforce the 
ideologies. The policies and practices—dis-
proportionately pulling over black drivers, 
detaining more black people pre- trial, keep-
ing black people from participating equally 
on jurors—have “looping effects” so that the 
outcomes reinforce the ideology, and vice 
versa (Haslanger 2017, pp 16–17).
 With this in mind, the claim “the criminal 
justice system in the United States is rac-
ist” means that this particular collection 
of policies, formal and informal practices, 
agents, and activities, is a locus of a set of 
semiotic relationships that are particularly 

effective in maintaining racial hierarchies in 
the United States. The central stereotype of 
black criminality informs who is treated as 
a criminal, which, through a looping effect, 
reinforces that stereotype. The disproportion-
ate number of incarcerated black people, the 
heavily policed black neighborhoods, and the 
unceasing regularity of black people being 
killed by police is caused by the ideology 
that connects blackness with criminality. But 
it also reinforces it.
 The criminal justice system putatively 
reduces and responds to crime, and by exten-
sion, keeps (some) people safe. In so doing, 
it produces and maintains the stereotype of 
black people as criminals by shaping “what 
we must attend to in order for our practices 
to produce and distribute things of value” 
(Haslanger, 2017, p. 7). The criminal justice 
system is a particularly important node of 
racial- ideological formation because it shapes 
our perceptions of the world, safety, danger, 
who is a threat, who is a victim, and so on. 
It is driven by narratives and symbols that 
allow people to unthinkingly determine who 
is worthy of protection versus who threatens 
safety, who is a potential victim or a likely 
criminal. It operates by deeming black people 
criminals and white people as not dangerous 
or potential victims. These perceptions have 
concrete consequences for whose neighbor-
hoods are safe, who is monitored, who is 
protected, who is incarcerated, who lives 
where, and sometimes, who lives at all.

5. Conclusion
 In conclusion, I argue that the Claim means 
that the criminal justice system works as 
a collection of policies and practices that 
work together and with other institutions to 
maintain the domination of black people. 
It does this by systematically causing them 
disproportionate harm, disempowering black 
people economically, socially, and politically. 
This is the patterns account. But the criminal 
justice system is particularly instrumental 
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in maintaining these inequalities because 
it helps maintain the racist symbol of the 
black criminal. This is the ideological ac-
count. Not only does the disproportionate 
representation of black people in the criminal 
justice system itself harm black people, but it 
also perpetuates the stereotype of the black 
criminal, which acts as a legitimation of the 

unjust disadvantages black people face in 
every arena of American life.
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NOTES

I am grateful to Ronald Sundstrom for editing this special issue and for his insightful comments on 
several drafts of this article. I also thank an anonymous reviewer for thoughtful, incisive feedback that 
improved this piece greatly.

1. Garcia does not explicitly identify two different accounts, but both of these appear in his text. 
Joshua Glasgow differentiates them and notes some minor inconsistencies in Garcia’s account of them. 
(Glasgow 2009, pp. 71–76)

2. Pretext stops occur when police use this minor traffic violation as a pretext to pull a car over for 
the real purpose of looking for evidence of other crimes.

3. I am grateful to an anonymous reviewer for raising this objection.

4. The facts presented here are taken from Edwards v. Roper, 688 F.3d 449, 457 (8th Cir. 2012). A 
prosecutor in St. Louis County indeed had such a policy, and he gave this reason to support it. The 
Appeals Court found that it was not a constitutional violation because there was not enough evidence 
to show that the policy was racially motivated. Edwards v. Roper, 688 F.3d 449, 457 (8th Cir. 2012).

5. I sketch out my own pattern account, but others have given similar accounts. See Ezorsky (1991, 
9–27). See also Haslanger (2012).

6. I borrow this term from Haslanger, 2012.
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