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Cohen and the Basic Structure Objection

Christopher Woodard

University of Warwick

Abstract

G.A. Cohen’s discussion of the incentives argument for inequality has made an
'mportant contribution to our understanding of the normative theory of justice. The
incentives argument is particularly difficult for egalitarians to rebut, vet Cohen seeks to
show how egalitarians can mount ageneral defence against it. This paper argues that
Cohen’s critique has so far been construed too narrowly, and that this has resulted in
the mistaken ‘mpression that his critique stands or falls with the refutation of the so-
cailed basic structure objection. | expiain Cohen’s argument and the objection, and |
explain why ! think his critique is invulnerabie to this objection if it is construed in a
different way. | also point out that the critique, if construed this way, has much wider
implications than is usuaily thought, applying not only to the incentives argument, or
even to arguments about justice, but to most arguments in ideal theory.

1 Introduction

This paper examines G.A. Cohen’s recent critique of the so-called ‘incentives
argument’ for inequality (Cohen 1995a; Cohen 1995b; Cohen 1997). Its first
aim is to show that Cohen’s critique has been construed too narrowly, so that
one particular kind of objection ro it, the ‘basic structure objection’, has
wrongly been thought to be decisive. Contrary to common opinion, the
success of Cohen’s critique of the incentives argument does not depend on the
failure of the basic structure objection. At least one strand of his critique is
immune to that objection.

Why should we be interested in these arguments? Cohen has played an
important role in recent discussions on the normative theory of distributive
justice, and especially in discussions abour the issues raised by egalitarianism
(for example, Cohen 1989; Cohen 1993; Cohen 1995¢). His critique of the
incentives argument is, in turn, an important part of his distinctive ‘socialist-
egalitarian’ (as opposed to ‘left-wing liberal’) view of justice.” That gives us one
reason for being interested in it. But, perhaps a better one is that it raises
important and very general issues about the nature of normative political
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argument in general — issues which extend beyond a concern with egali-
tarianism, and even beyond a concern with distributive justice. The second
aim of this paper is to show exactly why his arguments have this gent'zral
importance. The interpretation of his critique that I shall propose thus claims
two advantages: it escapes the basic structure objection, and it reveals more
clearly the very general nature of the issues Cohen raises. . ‘

I shall begin, in section 2, by trying to explain the place of thc’ incentives
argument and Cohen’s critique in recent developments in egatitarian deories
of justice. Section 3 explains the nature of the incentives argument and of
Cohen’s critique in more detail. Section 4 contains the interpr;t?tive
argument, claiming that there are at least three separate strands of his critique,
only two of which are commonly recognized. Section § traces the general issues
raised by the third strand, and shows how they apply to a general class of
normative political arguments, not just to arguments about incentives or even
about justice. Section 6 identifies some possible objections to the preceding
argument and seeks to rebut them.

2 Theincentives argument and recent developments in
egalitarianism

Cohen’s critique of the incentives argument has contributed to the increasing
sophistication of egalitarian views of justice. The issues it tackles became
clearer as theorists of justice investigated the nature of egalitarianism, and
Cohen’s critigue is an important further stage in this process. In this section I
shall try to explain its place in this development, and hence its significance,
aithough it is, of course, not possible to give a comprehensive review of the
literature.

Normative theories of distributive justice attempt to specify the conside-
rations that make distributions of goods (benefits and burdens) in society more
or less just. Roughly speaking, we can divide recent developments in egalitarian
theories of justice into two kinds: those concerned with the metric of advantage
in considering distributions, and those concerned with the partern ofadvantagt
in considering distributions.* In 1979 Amartya Sen focused attention on the
first issue with his famous question, Equality of What? (Sen 1995). Obviously
egalitarians do not aim to make people’s lives equal in every respect. So what
is it that egalitarians do aim, or should aim, to equalize? Candidate answers
include the following: welfare, opportunity for welfare, resources, capability
to function, and (Cohen’s own answer) access to advantage.’

The second issue, which is certainly related to the first but can be
distinguished from it, can be indicated by the following question: (.io, or
should, egalitarians really aim for srict equality in these respects, and if not,
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which inequalities do, or should, they allow and why? Here, the focus is on the
exact pattern of distribution of advantage that is aimed at, rather than on
which metric of advantage is relevant.* The importance of Cohen’s critique of
the incentives argument lies mainly in this second area, in which the
justifiability of departures from strict equality is at issue.

To be worthy of their name, surely ‘egalitarians’ ought to be in favour of srict
equalstyas the appropriate pattern of advantage, whatever metric of advantage
they favour? Possibly. but many ‘egalitarians’ are not in favour of strict equality,
and it seems inappropriate, at least in some contexts, to insist on this simple
linguistic inference. Rawls, for example, is often considered to be a ‘liberal-
egalitarian’, but of course his famous difference principle seeks to teil us which
inequalities are permitted (Rawls 1972: 60-65)." In fact it has become clear that
strict equality reflects only one of a number of concerns that might influence
an egalitarian’s choice of pattern (Frankfurt 1987; Nagel 1979; Parfit 1995; Raz
1986: Chapter 9; Temkin 1993).

One kind of concern is with relative levels of advantage.* How does one
person’s, or one group’s, level of advanrage compare with that of another
person or group, or with the average level? A different kind of concern is with
absolute levels of advantage. how well off, absolutely, is a particular person or
group? Obviously peopie can be equally advantaged at low absolute levels, or
at high absolute levels, or at any level in between. and the same goes for
inequality: the gap between the most and least advantaged may be the same in
two societies, in which the absolute levels of the least well off are quite
different. A third kind of consideration is with the numbers of people at each
level of advantage: couid an improvement for a large number of moderately
well-off people outweigh a loss for a much smaller number of less well-off
people, for an egalitarian? Fourthly, if cardinal information is available, the size
of improvements, or intensity of levels of advantage, may be important t0o.?

A principle requiring strict equality reflects concern with only one of these
candidate factors, that of relative levels of advantage. More complex egalitarian
patterns may balance or combine two or more factors, in different ways — and,
in doing so, depart from strict equality. Indeed, it is plausible to think that
considerations of absolute levels of advantage, or numbers, or intensity, can
matter morally, and can matter with respect to justice in particular. Of course,
egalitarians could relegate such considerations to the meagre role of breaking
ties between strictly equal distributions, giving the consideration of relative
levels of advantage strict priority. But, if they attribute any greater importance
to these other concerns they must face the possibility that their principles
favour unequal distributions of advantage, at least in some circumstances.

The incentives argument for inequality exploits this fact in a very powerful
way. It says that inequalities can be justified because of their effects; in parti-
cular, by their effects via incentive mechanisms on the absolute levels of
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advantage enjoyed by the least well off. The idea is that the least well off might
have a higher absolute level of advantage in an inequality-permitting society
than they would in a strictly equal society, because the former society can
provide incentives for potentially productive persons to work hard and in the
right areas, thus encouraging them o realize their productive potential, which
increases the rotal stock of goods.®

Supposing that egalitarians do indeed have some concern with absolute
levels of advantage, and not just with relative levels of advantage, this particular
argument for inequality is very difficult for them ro refute. Consider the two
parts of the argument: first, an ethical claim, which specifies the particular
good effects (on absolute levels of advantage) that would serve to justify
inequalities; and second, some empirical claims to the effect that a certain set
of inequalities does indeed have those justifying effects. An egalitarian may not
accept a particular version of the ethical premise — Raws’s difference principle,
say — but we have already supposed that he has some concern with absolute
levels of advantage, so he cannot reject all possible versions of the ethical
premise.” And, challenging the empirical claims can provide ar best only a
contingent refutation of the argument, which holds in some cases but not
others. In some cases, the egalitarian should accept that inequalities might have
the effects attributed to them, and that, in such cases, must accept that these
inequalities are indeed justified.

The reason why the incentives argument is difficult for egalitarians to
handle is that it plays off one of their concerns, namely absolute advantage,
against another of their concerns, relative advantage or strict equality. In that
sense it uses ‘egalitarian’ premises to argue for the justice of inequalities. In this
respect, it can be contrasted with other arguments for inequality, which rely
on premises the egalitarian is unlikely to accept. Consider the pointed issue of
whether or not the possession of talents can justify receipt of high rewards.
Egalitarians are unlikely to accept libertarian arguments about the entitlement
of the talented to keep what they can earn with those talents (Nozick 1974).
And, even if they embrace a form of egalitarianism that is hospitable to the
concept of desert {(Arneson 1997), they are unlikely to accept the view that
talented individuals deserve ali or most of the fruits of their talents. However,
they might (have to) accepr that justice requires that the talented receive more,
if it can be shown that this benefits the least well off.

For egalitarians, then, the incentives argument is an unusually powerful
argument for inequality. Not all versions of its ethical premise can be rejected
by most egalitarians, and its empirical premises cannot be rejected for al
circumstances without lapsing into dogmatism. Finally, we can explain the
importance of Cohen’s critique. Cohen secks to show how egalitarians can
reject the incentives argument as applied to a wide range of cases - and he seeks
to show this without challenging either the ethical premise or the empirical
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claims about the incentive-seeking behaviour of the potentially productive.
Many commentators, possibly including Cohen himself, think that the success
of his argument depends on the failure of the so-called ‘basic structure
objection’ to his arguments (Estlund 1998; Murphy 1999; Williams 1998). This
will be explained in the next section. However, my argument will be chat at
least one strand of Cohen’s critique is invulnerable to the basic structure
objection. Morcover, the issues it raises at the most fundamental level are issues
about the character of normative political argument, and so have very wide
application — they are not restricted to discussions of incentives, equality, or
even justice. So far his critique has been construed much too narrowly.

3  Cohen'scritique and the ‘basic structure cbjection’

The incentives argument for inequality says that inequaliries are justified

because of their positive effects — in particular, their effects via incentive

mechanisms on production. In its clearest form, the incentives argument

claims that an unequal, incentive-permitting economic regime benefits people

more than an equal economic regime without incentives. There are at least

three variables in this argument:

a. which particular unequal regime is compared with which particular equal
regime;

b. which particular empirical claims are made about the effects of incentives;
and

c. which particular kinds of benefit are said to justify incentives?

One could imagine a range of different versions of the incentives argument,
which combine different possible claims under each of these three headings.

Cohen focuses his critique on one particular version of the incentives
argument, but, as I shall explain, his criticisms are meant to apply to such
arguments in general. He considers a version that compares a regime in which
the top rate of income rax is 60% (the ‘equal regime’, as I shall call it), with a
regime in which the top rate is 40% (the ‘unequal regime’), and in which the
specification of the benefits that would justify incentives is given by Rawls’s
difference principle:*

Economic inequalities are justified when they make the worst off people materially
better off . . . When the top rate of tax is 40 percent. (a) the ralented rich produce
more than they do when 1t is 60 percent, and {b) the worst off are, as a result,
materially better off . . . Therefore, the top tax should not be raised from 40 percent
to 60 percent (Cchen 1995a: 339).
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As already mentioned, Cohen's aim is to discredit the incentives argument in
general, not merely to pick holes in this particular version. So he accepts both
premises for the sake of argument (Cohen 1995a: 340). How then can he deny
the conclusion, and hope to cast doubt on other versions of the same form of
argument?

He tries to do this in two ways, both of which start from a single observation
but develop in different directions. The observation is that we can distinguish
between cases in which the reason the ralented work less hard without
incentives is that they are unableto work just as hard as they would with them,
and cases in which they are instead unwillingto work just as hard without them
(Cohen 1995a: 356; Cohen 1997: 8)." That is, we can distinguish two
explanations for the behaviour reported in part (a) of the minor premise. On
the face of it, it seems to be morally relevant which of these explanations is true.
But is that really so? After all, the minor premise merely reports certain
behaviour; it does not stake a claim about the explanation of this behaviour,
so wondering about the true explanation does not seem to be suited ro casting
doubt on the premise. It is here that Cohen develops the observation in two
directions.

One direction casts the critique of the incentives argument as an internal
critique of Rawlsian employment of it. In this view, whether or not the talented
are able to work just as hard without incentives is morally relevant. because
Rawls argues that ideal societies are characterized by full compliance, where
all members of such societies understand and try to act on the principles of
justice (Cohen 1995a: 385-388; Cohen 1997: 9; Rawls 1972: 8, 145). If the
talented are able to work just as hard without incentives, but refuse to do so,
Cohen argues, they cannot be said to understand and be trying to act on the
difference principle - because in doing so they bring about inequalities which
are not necessary to benefit the worst-off."* So, on the assumption that they
are able to work just as hard without incentives, the incentives argument
cannot be used by Rawlsians to argue that inequalities are features of ideally
just societies.” If that assumption is correct, such Rawlsian attempts are
internally inconsistent.

The other direction in which Cohen develops his observation has more
general application. He suggests that we recognize a special sense of justiication
in claims about ideals, which he calls comprehensive justification. For an
argument to be comprehensively justified, it must be the case not only that
(a) its premises are justified, and that (b) the argument is valid, but also
thar (c) the behaviour mentioned in the premises is itself justified (Cohen
1995a: 347-353). For example, the conclusion that one should pay a kidnapper
the ransom money demanded might well be justified in the ordinary sense.

using a valid argument with plausible premises about avoiding harm to the
hostage. But the conclusion is not comprehensively justified, because the
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premises mention prospective behaviour on the part of the kidnapper
~ harming the hostage if he does not receive payment — that is not justified.
So. if we recognize comprehensive justification as a requirement of claims
about ideal societies, we will think it relevant whether or not the talented can
justify their incentive-seeking behaviour, regardliess of whether we also accept
Rawls's views about full-compliance. In this way, Cohen’s second development
of his starting observation is more general than the first, since it relies on a
claim about the requirements of ideal theory in general, not the requirements
of Rawlsian ideal theory in particular.

Cohen’s critique of the incentives argument begins, then, with the
observation that it seems to matter whether or not the talented could work just
as hard without incentives; and it continues by trying to explain the
significance of this question in two ways, in terms of specifically Rawisian
assumptions about full-compliance, or instead in terms of related, but not
specifically Rawlsian, views about justification in ideal theory. Cohen himself
anticipates an objection to the first of these criticisms. A Rawlsian might say
that the difference principle applies only to the basic structure of society, so
that it 1s not incoherent for members of an ideal Rawlsian society to seek
incentives {(Cohen 1997: 10-11; Rawls 1972: 7). According to this basic structure
objection, as it is known, the claim that Rawisian defence of inequalities using
the incentives argument is internally inconsistent rests on a confusion about

the difference principle. Rawls distinguishes between the basic structure of

society, to which the principles of justice are intended to apply, and the
behaviour of individuals, which is not subject to the principles of justice.*
Thus, talented individuals can hold out for incentives without violating the
difference principle.

Against this objection, Cohen argues that no such clear distinction can be
made berween the basic structure of society and the behaviour of individuals
—at least, not if Rawls’s rationale for describing the basic structure as the subject
of justice is remembered. The formal or coercive structure of society can be
distinguished from the day-to-day behaviour of individuals. But, as Cohen
notes,

Rawis says that ‘the basic structure is the primary subiect of justice because its effects
are so profound and present from the start.” Nor is that further characterization of the
basic structure optional: it is needed to explain why it is primary, as far as justice is

concerned. Yet it is false that only the coercive structure causes profound effects, as rhe
example of the family . .

According to Cohen the basic structure objection faces a dilemma: either the

rationale for claiming that the basic structure is primary is retained, in which
case that structure must extend beyond the coercive structure of society to

include such informal structures as the family, and day-to-day choices must be
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counted as part of the basic structure; or the restriction of the basic structure to
coercive structures is retained, in which case day-to-day behaviour is not part
of that structure, but the rationale for claiming it is primary is lost. The narrow
characterization of the basic structure according to which it can be fairly
distinguished from day-to-day behaviour is in tension with the rationale for
singling out the basic structure as the subject of justice (Cohen 1997: 17-23).

It is clear that the basic structure objection is pertinent to the strand of
Cohen’s critique that focuses on Rawlsian attemprts to justfy inequalities using
the incentives argument. If the basic structure objection is sound, Cohen’s
claim that such attempts are internally inconsistent is refuted. But, is the
objection pertinent also to the other strand of Cohen'’s critique, which explains
the significance of the explanation for the behaviour of the talented by
invoking the idea of comprehensive justification? Not if the version of
the incentives argument under criticism is not at ail Rawisian — for then it
is irrelevant whether Rawlsians can coherently claim that the difference
principle does not apply to day-to-day behaviour. However, if the idea of
comprehensive justification is used tc criticize 2 Rawlsian version of the
incentives argument, then that question is of course still relevant. The basic
structure objection is pertinent whether Rawlsian versions are attacked on
grounds of internal inconsistency or in the light of the external idea of
comprehensive justification.

So the basic structure objection is pertinent to Cohen’s critique, as applied
to Rawlsian versions of the incentives argument, whether that critique takes
the internal form relying on the requirement of full compliance, or the external
form relying on the requirement of comprehensive justification. Recently
Cohen’s reply to the basic structure objection has come under critical scrutiny,
notably from Andrew Williams. Williams argues that an account of the basic
structure is available which (a) retains the rationale for describing it as the
subiject of justice, and (b) excludes incentive-seeking behaviour. He claims that
Cohen’s dilemma presents two alternatives, which rogether do not exhaust the
possibilities for accounts of the basic structure. It is possible ro describe the
basic structure in a way that goes beyond the coercive structures of society, but
which does not expand so far as to include incentive-seeking behaviour

{Williams 1998: 232-235). Williams emphasizes the importance of publicity for
Rawlsian principles of justice, and he argues:

Rawlsian principles . . . are inapplicable to certain types of decision. For some choices,
although they may be profoundly influential, cannot be regarded as according with,
or violating, public rules. Consequently the nonpublic strategies and maxims that
individuals employ in making those choices need not be assessed as just or unjust by
means of Rawlsian principles (Williams 1998: 235).
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Moreover, he claims, decisions about whether to seek incentives fall into this
category of non-public strategies, and so are not subject to the difference
principle. Hence, he argues, the basic structure objection is not refuted by
Cohen (Williams 1998: 236-247). '

This debate about the basic structure objection is of obvious importance.
At stake is whether justice requires only the realization of certain institutions,
or also the establishment of a certain ‘ethos’ governing individual behaviour
(Carens 1986; Cohen 1997; Williams 1998; Wolff 1998). The latter view makes
fustice seem much more demanding, since it requires each of us to act in ways
that promote justice, even within just institutions.”” However, I now want to
argue that there is a third, neglected strand of Cohen's critique, which wholly
escapes the basic structure objection, even when it is a Rawlsian defence of
inequalities that is under scrutiny. In considering Cohen’s critique of the
incentives argument, we should nor suppose that it stands or falls with the
refutation of the basic structure objection.

4  The three strands of Cohen’s critique distinguished

Recall Cohen’s observation that it seems to matter whether the talented are
unable to work just as hard without incentives or instead are unwilling to do
so. The key question about this observation is how exactly we explain why it
matters, if indeed we can find an explanation. For the incentives argumént
seems to need only to report certain behaviour, nor to explain it; hence we need
some account of why some explanations might unseat that argument. We have
seen two ways in which Cohen answers this question, which constitute two
distinguishable strands of his critique. According to one strand, it matters for
Rawlsians whether the behaviour is explained by unwillingness or inabiliry,
because Rawlsians assumie full compliance with the principles of justice in their
arguments about ideal societies. If the explanation is unwillingness, the
question of compliance arises; if the explanation is inability, it does nor.
According te the other strand, it matters whether the behaviour is explained
by unwillingness or inability for anyone who accepts the requirement of
comprehensive justification in arguments about ideal societies. Again, if
the explanation is unwillingness, we can raise the question of whether the
behaviour is justified; but if the explanarion is inability, we cannot.

Bur there is a third possible explanation, which is implied by what Cohen
says. although it is not as explicit as the other two. Accc;rding to this
explanation, arguments in ideal theory have a special nature, such that, where
they rest on behavioural assumptions, those assumptions are not justified
merely by the fact that they are realistic— that is, they are not justified merely
because they report accurately the state of things in our actual, non-ideal

i
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world. So. if we ask whether incentives are features of ideally just societies, we
should not try to justify any behavioural assumptions; we need to answer that
question on the grounds that they accurately report behaviour in our actual
world. On the other hand, a behavioural assumption would be unjustified if
the behaviour it describes is impossible. So, the reason why we should be
interested in whether incentive-seeking behaviour is due to unwillingness or
inability, is not because we wonder whether it could be justified, but because
we wonder about the limits of possible behaviour."

This is quite a different explanation of why it should matter whether
incentive seeking behaviour is due to unwillingness or inability. The root of
the first two explanations we considered is a concern with the justifiability of
behaviour mentioned in the premises of the incentives argument: both the
Rawlsian assumption of full-compliance, and Cohen's idea of comprehensive
justification, make the justifiability of institutional schemes dependent on the
justifiabiliry of behaviour mentioned in the arguments for those schemes.
These ideas embed an extra level of justification within the justification of
institutional schemes.

The third explanation, in contrast, points to 2 concern with what is possible.
We ask whether the talented are able to work just as hard without incentives
not because we are interested in calling them to account, not even
hyporhetically, but because we want to know what kinds of behaviour are
possible. Here we do not have two levels of justification — one focused on the
justifiability of institutional schemes, another focused on the justifiability of
behaviour mentioned in the premises of arguments for the justifiability of
institutional schemes — but only one. It is just that our attitude to behavioural
assumptions is conditioned by the fact that they are to be used in ideal theory.
Realism, understood as accurately reporting the features of our actual world,
is not an adequate guide to which assumptions we should make in ideal theory,
because our actual world is not ideal.

This alternative explanation of the significance of the explanation of the
behaviour reported in the incentives argument is a good deal simpler than the
other two. It does not rely on special assumptions about the nature of
justification in ideal theory, according to which the requirement of full
compliance, or alternatively of comprehensive justification, gives arguments
in ideal theory a two-level character, whereby to be justified their behavioural
claims must be true and the behaviour mentioned in them must itself be
justifiable. It portrays justification in ideal theory to be just like justification
clsewhere: as a matter of the justification of the assumptions used, plus the
validity of the arguments constructed from the assumptions. Its distinctive
claim is about what is needed to justify behavioural assumptions used in ideal
theory. It says that realism, the accurate portrayal of the actual world, is
insufficient.
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This third strand of the critique 1s not only simpler than the other two: it is
also untouched by the basic structure objection. The basic structure objection
raises the issue whether incentive-seeking behaviour is justified by the lights
of the difference principle. Bu, since the justification of incentive-seeking
behaviour is not directly at issue in the third strand of the critique, which asks
instead about the justification of behavioural premises, the basic structure
objection seems to pass by this strand. It is true that the justification of
behavioural premises in ideal theory is not entirely independent of the
justification of behaviour mentioned in them, as I shall explain in Section s.
But the former is not wholly a matter of the latter.

It is puzzling, therefore, that the third strand of Cohen’s critique has not
been considered as a significant criticism of the incentives argument in its own
right. It is more straightforward than the other two strands and it avoids the
basic structure objection. If it is noticed at all, then perhaps there is suspicien
that it is not reaily independent of the other two strands: that ultimarely we
must bolster the observation that a behavioural assumption in ideal theory is
not justified by being realistic with the claim that the behaviour in qucsrioh 1s
also unjustified. But, we should not assume that the justification of
behavioural premises in ideal theory turns on the permissibility of the
behaviour reported in those premises. (

5 Realism, acquiescence and ideal theory

The third strand of Cohen’s critique 1s generated by taking a certain stance on
the justification of behavioura! premises in ideal theory. Such premises, it says,
are not justified merely by their being realistic, in the sense that they accurately
portray the features of our actual world. I should emphasize that this is a
criticism of the incentives argument, not a putative refutation of that
argument’s conclusion. It casts doubt on the behavioural premise of the
incentives argument when that argument is presented in ideal theory. As such,
it does not show that the premise is certainly unjustified, and a forriors it does
not show that the conclusion of the incentives argument is certainly
unjustified. (And it certainly does not show what talented people should earn.)
Nonetheless, it is a real and powerful attack on the argument, because it calls
attention to what is insufficient to justify its behavioural premise, which might
otherwise be taken to be sufficient. We should not accept that premise on the
grounds that talented people are incentive-seckers, even if we come to accept
it on other grounds.

To get a clearer view of this third strand we need some diagnosis of why we
are asked to reject realism as the appropriate criterion of justification of
behavioural premises in ideal theory. Let us first consider why we might need

285



Acta Politica 2000/3

behavioural premises in ideal theory at all. Why do we need to make
assumptions about individuals behaviour in 1deal theory? Can we not just say
which institutions are required by justice?

The answer is that we need to make behavioural assumptions so long as we
try to justify institutional schemes with any reference to their allegedly good
effects. If we make any reference to good effects, we need to make assumptions
about the behaviour of persons. Without such assumptions we cannot hope
to characterize the effects of institutions. The effects of institutions, like the
effects of other items, tend to vary greatly with changes in background
conditions — which, in the case of institutions, include the behaviour of
persons pre-eminently." This variability of effects 1s just what Cohen calls our
attention to with respect to tax schemes. But, it is easy to think of other
examples too. Whether or not a scheme of parental leave, in which mothers
and fathers have identical entitlements to leave, would have good effects, for
example, depends on the behaviour of the mothers, fathers, and employers.
Whether or not schemes of unconditional welfare payments would have good
effects depends on how many free-riders there would be, and so on.

Some arguments in ideal theory do not refer to the effects of the institutional
schemes under discussion, but most do. The incentives argument is certainly
among those that do. Where effects are mentioned, behavioural assumptions
must be made if we wish to characterize those effects accurately. And we may
need such assumptions in an addicional capacity, if we wish not only to say
what the effects of an institutiona! scheme would be, but also what the effects
of the relevant alternatives to it would be, for the purposes of comparative
evaluation. (Behavioural assumptions might be needed not just for each
characterization of effects, but also to determine the range of relevant
alternatives.) So if we make arguments in ideal theory that rely even in part on
claims about the effects of institutions, we need to rely on behaviourai
assumptions in those arguments.

Of course, it is possible to make some distinctions within the category of
behavioural assumptions.*® We can distinguish between people’s occupational
behaviour - their choice of how hard to work, and in what occupatien — and
the causes of that behaviour. With some simplification we might divide the
latter into people’s motivations, which may include a mix of self-interested and
beneficent or justice-related motives, and the occupational context, which
consists of the environment in which people make occupational choices,
guided by their motivations, and may include such things as the tax system
and the employment market. It is quite clear, even with this simplified model,
that the ‘effects of institutions’ cannot be assigned wholly to what I have called
the occupational context. At the very least, they are the result of the interaction
between this context and people’s occupational behaviour.

I take these to be the two main causes of the effects of institutions. But we
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might notice a subtle influence of people’s motivations on those effects too. Of
course, people’s motivations are amongst the causes of occupational behaviour.
and so, for that reason, they indirectly cause institutional effects. But we might
add o this a direct influence — if not on the raw effects, on their character. For
the burdens of labour are part of the sum of justice-relevant advantages and
disadvantages of persons, and these depend not only on how hard someone
works, and in what job, but also on his or her attitude towards that work.
Crudely, if someone views that work as something which others are entitled to
expect from them, they will find it less of a burden than if they view it only as
something which others are in a position to demand from them. Thus the
justice-relevant character of the effects of institutions depends subtly on
peopie’s motivations to work. I shall return to this point later. For the moment
the point is the simpler one that the ‘effects of institutions’ depend on the
behaviour of persons. Hence, in order to characterize and evaluate those
effects, we must make assumptions about that behaviour.

Now in ordinary deliberative contexts, where we are considering what
action some particular agent, in some particular circumstances, should rake,
the grounds for making behavioural assumptions are fairly clear. Those
assumptions should be true to the circumstances at hand; they should be
realistic, in the sense that they accurately report the features of the
circumstances under consideration. In these ordinary cases, the third strand
of Cohen’s critique has no application. If it is true that the talented will behave
a certain way, a government considering raising the top rate of income tax from
40 per cent to 60 per cent should assume that that is how the ralented wili
behave. It should not make unrealistic assumptions. In ordinary deliberative
problems, then, the criterion of behavioural assumptions is realism.*

In ordinary deliberation, realism about behaviour can generate dilemmas
of acquiescence.” In such cases, we believe that others will behave wrongly,
and in doing so will make our preferred outcome unavailable. For example, we
might be deciding how to respond to a kidnapper’s demands (Cohen 199sa:
344-347). We are sure that he intends to make unavailable our preferred
outcome — regaining rthe hostage without harm and without making any
payment —and that this intention is wrongful. We may be unsure how exactly
to treat the evaluation of our options in the light of this projected wrongful
behaviour. But we shouid not be wantonly unrealistic, assuming thar he will
behave reasonably when all the evidence points the other way. To do that
would be reckless.

Now consider ideal theory. Ideal theory is, perhaps, a kind of deliberation,
but it is unlike ordinary deliberation because it is nor addressed to any
particular agent in any particular circumstances. [t aims to describe the features
of ideal societies, not to tell a particular agent how to respond to a particular
problem.? For this reason. we cannot use the criterion of realism, understood
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as the accurate portrayal of our actual world, to guide our behavioural
assumptions in ideal theory (except in a limiting sense which I shall explain
shortly). That criterion gets its point and its application from the orientation
of ordinary deliberation to particular circumstances. Since ideal theory does
not share that orientation, it does not share the criterion.

For this reason, dilemmas of acquiescence cannot arise in ideal theory. We
get a dilemma of acquiescence, as 1 said, when we believe that others wilk
behave wrongly and this affects the evaluation of our options. But we have no
basis for this kind of prediction in ideal theory, because we cannot make sense
of the idea of antecedent circumstances in a type of theory that is not addressed
to any circumstances in particular. In ordinary deliberation, we know which
circumstances to consider, and the criterion of realism can get to work, and in
some cases can generate dilemmas of acquiescence. In ideal theory, in contrast,
none of this can happen. One way of expressing the third strand of Cohen’s
critique, then, is to say that to accept the justice of incentives on the grounds
given by the incentives argument is mistakenly to acquiesce in the behaviour
of the talented,* despite the fact that dilemmas of acquiescence cannot arise
in ideal theory. We think they can only if we mistake the nature of ideal theory.
and import behavioural assumptions appropriate to ordinary deliberation that
are out of place when considering ideals.

What then shouldguide the behavioural assumptions we must make in ideal
theory if we refer to the effects of institutions?* There seem to be two
uncontroversial kinds of ground, although even when added together they do
not give as much guidance as we might like. One good reason we have for
assuming, in ideal theory, that people behave a certain way. is that doing so is
morally required. (Equally, we can rule out behaviour if it is morally forbidden.)
Of course, the argument that such behaviour is morally required must be
independent of the argument for which we need the behavioural premise, if
we are to use this kind of reason without circularity. Bur sometimes we may
have such independent arguments, and these can be used to ground
behavioural assumptions in ideal theory.

The other kind of ground is given by the limits of what is humanly possible.
There is a limiting sense, which I mentioned above, in which ideal theory is
addressed to specific agents in specific circumstances: it is addressed to us
humans in our circumstances. The agents and circumstances mentioned here
are not at all particular, and so the constraints on behavioural assumptions that
they generate are very weak; but there must be some such constraints. We
should not assume that people in ideal societies behave in ways in which it is
impossible for humans to behave. Nor should we imagine institutions or

mechanisms that contravene the general constraints of social organisation,
whatever those are.

This explains the significance of the explanation of incentive-seeking
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behaviour. The incentives argument works if it is the case that the talented
could not possibly work as hard without incentives as they could with them,*
bur not if they are only unwilling to do so, since unwillingness does not imply |
impossibility. Admittedly, the notion of ‘possibility’ at work here is not
straightforward: it is breader than what is possible for people as they are now,
whilst nor being so broad as to rule out nothing (Nagel 1991: Chapter 3).
Political disagreements sometimes rurn on disagreement about exactly how
broad this notion should be. But we may agree sometimes that certain patterns |
of behaviour are impossible given the kind of creatures humans are, and the
kind of circumstances they inhabit.

The nature of ideal theory is such, then, that the criterion of realism cannot
be used to guide our behavioural assumptions (excepr in the limiting sense that
we can discuss the most general features of us and our circumstances, where
‘'us’ means ‘us humans’). There are two fairly uncontroversial grounds we can -
use to guide those assumptions - what is morally required, and what is possible
in the broad and problematic sense just discussed. But, unfortunately, these
grounds are uniikely to select a szngle pattern of behaviour that can be used in
ideal theory to characterize and evaluate the effects of an institution. in many
contexts there will not be just one kind of behaviour that is possible and
permitted. I propose, therefore, that we add to the constraints of permissibility
and possibility a third constraint, so that we may discriminate amongst the
various patterns of behaviour that are both permissible and possible. This third
constraint, of optimality, is embodied in the following necessary condition of |
justification by reference to good effects in ideal theory:

An institution is justified in ideal theory by its effects only if, combined with some
possible and permissibic pattern of behaviour, it has effects which are better (in the
relevant respect or respects) than the effects of any alternative institution which is '
combined with any possible and permissible pattern of behaviour. f

The incentives argument violates this constraint in apparently trading on the
misplaced criterion of realism, and characterising the effects of an equal regime |
oniyon the assumption that the talented would behave in the sub-optimal way
that they actuaily do behave. Because of this narrow-mindedness it fails to
justify its conclusion. |
In most cases, then, the constraints of possibility and permissibility do not
select a single pattern of behaviour; hence we must consider a very wide range |
of possibie and permitted behaviour when we make claims in ideal theory '
about the cffects of institutions. This makes the task very onerous. We must
compare the effects of each institution, characterized in many different ways
on many different behavioural assumptions, with the effects of each relevant '
alternative institution, again characterized in many different ways on many
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different behavioural assumptions. Subject to other constraints we may
impose, the best pair (possible institution plus possible and permitted pattern
of behaviour) wins.

6  Optimality and ideal theory

The condition T have just proposed, and indeed the claim that there is a
distinct third strand to Cohen’s argument, rests on a view of ideal theory in
which the considerations of permissibility and possibility do not exhaust the
grounds we have for rejecting behavioural assumptions. This has an important
effect on our attitude to arguments (such as the incentives argument) in which
the behavioural premises describe actual behaviour. Since all actual behaviour
is necessarily possible, the only wholly uncontroversial ground for dismissing
such a premise is to claim that the behaviour in question is impermissible. This
is what the first two versions of Cohen’s critique do. But this concedes too
much to the proponent of the incentives argument, and opens the door to the
basic structure objection — which, 1n seeking to show that incentive-seeking
behaviour falls outside the scope of the difference principle, attempts to head-
off the claim that such behaviour is impermissible.

In contrast, the third strand of Cohen’s critique does not depend on the
claim that incentive-seeking behaviour is impermissible. Instead, it supposes
that such behaviour may be sub-optimal. What is wrong with the incentives
argument, in this view, is thar it does not show convincingly that inequality-
permitting institutions have the benefits claimed for them, because it
characterizes and evaluates their effects on the basis of unduly narrow
behavioural assumptions. The incentive-seeking behaviour that is presupposed
by the incentives argument is alleged to be inappropriate not because it is
impermissible (although that would suffice), but becausc it is probably sub-
optimal behaviour. Hence, this version of the critique, if sound, is not unseated
by the basic structure objection. But it should be admitted that the credibility
of this third strand of the critique depends on our view of the criterion of
optimality.

[ want to try to forestall two possible objections to my use of this criterion,
and my claim that Cohen’s critique has this third strand. According to the first
objection, talk of optimality in this context reflects conceptual confusion.*”
My claim is that we should select behavioural assumptions in ideal theory ~in
this case about persons’ occupational behaviour — by considering three things:
first, whether the behaviour in question 1s possible in the broad sense; second,
whether this behaviour is morally permitted by the lights of principles that are
independent of the argument under consideration; and third, whether this
behaviour ts optimal by the lights of the principles or values thar are ar stake
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in the argument under consideration. Applied to the incentives argument, this
general view about behavioural assumptions in ideal theory claims thai
incentive-seeking behaviour, while no doubt possible. and perhaps morally
permitted by the lights of independent principles, 1s probably not optimal
But, it could be questioned whether this idea of optimality make sense,
There might be two reasons for doubting whether it does. The first, bad
reason, is that it might be thought that we do not know which values o
principles are at stake in judging whether some behaviour is ‘optimal’. But thi:
is wrong; the relevant values or principles are those in use in the argument o
ideal theory that refers to good institutional effects. In the parricular versior
of the incentives argument discussed by Cohen, for example, the relevan
consideration is the difference principle. We are to consider whether incentive
seeking behaviour is optimal by the lights of this principle — which is tc
say that we are to consider whether it maximizes the level of primary good
obtained by the least well off. We are not to consider whether this behaviou
is optimal in a wider sense, taking into account the other obligations, right
or entitiements people have. Thus there is no uncertainty about whicl
considerations are to be used to judge optimality. |
The second reason is more substantial. It casts doubt on the idea of ‘'optima
behaviour’ by making essentially the same point as I made earlier about th
effects of institutions. It might be said that behaviour by itself is ill-suited t
being judged cither optimal or sub-optimal, since its effects vary witl
institutional background. We might add to this the point mentioned earlie;
that the character of the raw effects generated by institutions plus behaviou
varies with people’s motivations (since these effects will be more or les
burdensome depending on those motivations); hence we might conclude tha
ralk of ‘optimal behaviour’ is nonsensical. But I think this is an exaggeration
[ have stressed throughout that we should evaluate institutions in the contex
of specific behaviour, and I made the same point in the other direction whe:
I stated the condition on justification at the end of Section 5: we shouli
evaluate the effects of behaviour when taken together with a specifi
institutional context. We can add to this that the effects of either member ¢
this pair, and of the pair as a whole, vary also with people’s morivations. By
this does nor rob the expression ‘optimal behaviour’ of all sense. Optim
behaviour is that behaviour which features in the best combination of possibl
and permissibie behaviour, institution and motivation, judged in the light ¢
whatever values or principles are at stake in the particular argument of ide:
theory we are considering. |
Now in some cases, admittedly, the fact that ‘optimal’ makes sense as applic
t0 a certain whole does not imply that it makes sense as applied to one or mos
of its parts. Consider the following example. It is a cold day, I choose to go fc
a walk, | should dress warmly. However, if | choose to go fora run, | shoul

291



Acta Politica 2000/3

dress lightly. On the basis of this information we can talk of optimal combi-
nations of clothing and activity — walk/warm clothing; run/light clothing -
but it does not make sense to talk of optimal clothing as such, if we do not
know whether a walk or a run is planned (nor does it make sense, on this
information alone, to talk of optimal activities). This is an example of
optimality applied to a whole not transmitting to optimality of the parts taken
separately, and we might worry that talking of ‘optimal behaviour' is prey to
the same difficulties. But this example does not provide an appropriate
analogy.

What blocks talk of optimal clothing as such in our example is the (no doubt
correct) assumption that the considerations that apply to the choice of clothing
do not apply to the choice of whether to go fora run or fora walk. The two
decisions are heterogeneous, answering to different considerations. Aithough
choice of clothing follows from choice of activity in the light of cerrain
considerations, the choice of activity is logically independent of choice of
clothing (assuming both kinds of clothing are available), and it is not made on
those same considerations. In contrast, the values and principles that are
relevant to the specification of behaviour in ideal theory are the same as those
that apply to the choice of institutions. The two decisions are homogeneous,
and as a result it does indeed make sense to talk of optimal behaviour, not just
of optimal behaviour given certain institutions.

Now let me turn to the second objection, which is that, even if the idea of
optimality makes sense, it is inappropriate to ideal theory. A critic might suggest
the following.** Suppose, for the sake of argument, the talented are morally
permitted on independent principles to hold out for incentives. Perhaps respect
for their liberty ensures this: they are not morally required, although they are
morally permitted, to work just as hard without incentives as they do with
them.? Suppose also that they are in fact unwilling to work just as hard without
incentives. If both these assumptions are true, the critic claims, we should not
calculate what justice requires on the assumption that the talented work just
as hard without incentives. Although it might be the case that mere realism
alone cannot justify behavioural assumptions in ideal theory, he suggests,
realism together with the permissibility of the behaviour concerned justifies
such assumptions. If people are actually disposed to seek incentives, and they
are morally permitted to do so, we should evaluate institutions in ideal theory
on the assumption that they seek incentives.

This critic claims that we should not go looking for other possible and
permitted patterns of behaviour if there is a pattern that is actual and
permissible. For example, we should not evaluate an equal tax regime on the
assumption that the talented are willing to work just as hard without

incentives, if the talented are morally permitted and actually disposed not to
work as hard. After all, he says, we could not insist that they change their ways.
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But is this objection valid? We can represent the implied argument as follows:
i. The talented are morally permitted not to work just as hard.

2. Therefore, it would be morally wrong to require them to work just as hard.
3. Therefore, we should not assume willingness to work just as hard.

Claim 1 1s assumed to be true for the sake of argument. Claim 2 follows from.
claim 1, since if someone (or some group) is morally permitted not ro do X,
then 1t would be morally wrong to require them to do X. But claim 3 does not
follow from claim 2 without the addition of the following claim, which we may
dispute:

4. If we assume a pattern of behaviour in ideal theory, we are committed to'
requiring that pattern of behaviour.

This claim is needed to conclude that we shouid not assume willingness to
work just as hard from the fact that it would be wrong to require willingncss;
to work just as hard. But claim 4 is almost certainly false. Those who advocate
assuming realistic attitudes to work in ideal theory should admit that it is false,
since they presumably do not hold that we should require people ro have those
attitudes to work. In general, assuming a certain pattern of behaviour for the
purposes of calculating what is ideal does not entail claims about that
behaviour being morally required. It does entail claims about that behaviour
being optimal, but not claims about it being required. :
The critic might go on to question more directly whether the ideal theory
of justice is concerned with optimality. According ro such a view, the extent of
our interest in people’s behaviour in the ideal theory of justice is with whether
or not they act wrongly. Where there is no wrongdoing, he might say, there
1s no injustice (at least, not so far as individual behaviour is concerned). So in
this instance, he might continue, our focus ought to rest on the question of
whether the behaviour of the talented is permissible; it ought not to move onto
the question of what behaviour would be optimal on their part. Hence there
1s an important and controversial issue underlying the discussion about
whether Cohen’s critique really has a third strand with the quite general
implications that I have discussed. The issue is whether the ideal theory of
justice is properly concerned with optimizing benefits, or instead only with
excluding wrong behaviour. If concern with optimality 1s out of place in idea!
theory, the question about which behavioural assumptions to make would
turn out to be the question of whether the actual behaviour of the talented
is permissible. If that was correct, the third strand would after all be subject
to the basic structure objection (as well as to an objection in terms of liberty,
such as we have just been considering). But I hope to show that concern with
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optimality is not only appropriate but inescapable in the rype of argument in
ideal theory we have been considering.

Views of the kind the critic advocates are appropriate to conceptions of
justice that do not define justice, not even in part, in terms of good effects.
Libertarians, for example, may adopt the view that the proper extent of our
concern with people’s behaviour in the ideal theory of justice is with whether
or not they act wrongly. But such minimalism seems to be unavailable to those
who define justice partiy in terms of good effects.’”® They must make some
behavioural assumptions, since institutions do not have effects just on their
own. And they cannot hope to arrive at a single characterization of the effects
of an institution by asking whart behaviour is permissible, because of two
interlocking facts. One is that, on the critic’s own assumption, a range of
different patterns of behaviour is permissible. The other is that the difference
between these patterns of behaviour is almost certain to make a difference
in the effects of institutions. It would be forrunate indeed, if the range of
behaviour that is supposed to be permissible was such that the effects of the
institutions we are interested in would be the same, whatever particular
permitted behaviour we imagine. But Cohen's arguments show us that this is
not the case, at least with respect to taxation, granting, for the sake of
argument, thar a range of different attitudes to work is permissible. The effects
of a tax regime depend quite strongly on the different atticudes to work and
remuneration that are imagined.

So those who define justice at least partly in terms of the good effects of
institutions cannot hope to characterize the effects of tax regimes by imagining
only that the behaviour of the talented is permissible. That leaves two
candidates for a method of calculating effects: the critic’s original suggestion,
which is that we treat permissible acrual behaviour as uniquely relevant, and
the optimizing procedure I have suggested. Now, ! have already claimed that
treating permissible actual behaviour as uniquely relevant is arbitrarily narrow;
but I cannot rely on that claim now, since we are considering a criticism of its
presuppositions. But, there are two other possible arguments, which together
defeat the critic’s suggestion that optimality has no place in theories of justice.

One is that the alternative to optimality, treating permissible actual
behaviour as uniquely relevant, has the effect of making the content of the ideal
theory of justice strongly dependent on idiosyncratic features of our acrual
world. Of course, there is a sense in which the content of the ideal theory of
justice ought to be dependent on features of our actual world. We want a
theory of justice for us humans, not for radically different creatures. But this
dependence is on only very general facts, about what kind of creatures humans
are, what is possible for them, and so on — what Rawls calls “suitably general”
facts (Rawls 1972: 155-161). It is not a dependence on fine-grained facts, about,
for example, the attitudes that talented members of our society happen to have.

294

Christopher Woodard: Cohen and the Basic Structure Objection

To think that what justice ideally requires depends on facts like those is odd;
it runs against the notion of ideal theory itself, which gets its sense from a
contrast with non-ideal theory, in which the features of particular circum-
stances are taken into account. (It might be said that as soon as we seek to
specify what justice requires not only in terms of principles, but also in terms
of institutional schemes with definite features, we have departed from ideal
theory. Maybe ideal theory has to remain highly abstract. And vet if that is true,
then the incentives argument cannot be made in ideal theor);.)

I'he second argument s that the critic’s proposed method, which is supposed
to allow us to avoid a concern with optimality, is inapplicable where actual
behaviour is impermissible, as must often be the case. We cannot select our
behavioural assumptions to agree with actual permissible behaviour if actual
behaviour is impermissible. Whar should we do in that case? Again, we cannor
d}aracterizc the effects of institutions in terms of an undifferentiated notion
of ‘permissible behaviour’, so long as more than one pattern of behaviour is
permissible, and the differences between these patterns are significant. If we
limit our selection criteria to possibility and permissibility we are bound to have
seriously indeterminate results. It seems inescapable that we should ask which
permissible behaviour, together with some institutional scheme, is optimal
Hence, I conclude, a concern with optimality is ineliminable from arguments
in ideal theory abour good effects. Therefore, the critic’s charge, that to call
Freating actual permissible behaviour as uniquely relevant ‘arbitrarily narrow’
is wrongly to adopt a concern with optimality, is defeated. And the ;uspicxon
that the third strand is ultimately dependent on the other two, and is likewise
vulnerable to the basic structure objection, is defeated with it.

7  Conclusion

The third strand of Cohen’s critique of the incentives argument is genuinely
independent of the other two, and it escapes the basic structure objection. It
proceeds from an analysis of the grounds on which we should make
behavioural assumptions in ideal theory, and charges the incentives argument
with making arbitrarily narrow assumptions because of misplaced realism.
Whilst realism is the appropriate criterion of behavioural assumptions in
ordinary deliberartion, it is not appropriate to ideal theory (except in the
limiting sense discussed), because such theory is not addressed to any
particular agent in any particular circumstances. ‘
The puzzle about why the third strand has so far not been raken seriously
can be explained as follows. Questions of justifiability are amongst the groun({s
of behavioural assumptions in ideal theory. In particular, if 2 certain pattern
of behaviour is morally required, it is justified to assume that pattern of
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behaviour as uniquely relevant in ideal theory — for any ideal sociery must
contain it. Permissibility, too, makes for relevance, in the sense that a pattern
of behaviour that is not permissible is not relevant. But this thoughr easily
becomes the following thought, which is incorrect: permissibiliry plus realism
makes for unique relevance, so that if a pattern of behaviour is a feature of our
actual world and it is permissible, it should be treated as the only pattern of
behaviour we should consider in ideal theory. This latter, incorrect, thought,
supports the view that the third strand is not really independent of the other
two, since questions about which behavioural assumptions to make would
turn, in many cases, on questions about whether actual behaviour is
permissible — about whether, for example, the talented can justify their own
actual attitudes towards incentives. That is why it can seem as if we need to
add the claim that the talented could not justify their behaviour to the
observation that it is not the only possible pattern of behaviour. But in fact,
questions about which behavioural assumptions we should make are not like
that. Many different patterns of behaviour might be permissible: if so, we
should consider all of them, not privilege those that happen to be actual.

Cohen's critique is thus significant in two ways. One important implication
is local to egalirarian views of justice: it shows that one common argument for
the justice of certain inequalities, which seems very difficult for egalitarians to
rebut, can be rebutted in a way which is not dogmatic, and which is consistent
with accepting the importance of absolute levels of advantage. It is important
to emphasize that, at least in one of its forms, this rebuttal is not subject to the
basic structure objection. Second, Cohen’s critique has important implications
for the epistemic burden of arguments in ideal theory that refer to the effects
of institutions. This point is quite general: it is not restricted to arguments
about justice in ideal theory. The behavioural premises of such arguments must
be treated very carefully, since, as | have argued, they are not justified by
realism, or by permissibility plus realism.

These conclusions depend on the assumption that ideal theory is
legitimately concerned with optimizing benefits. Acknowledging the concern
with optimality in ideal theory can raise the suspicion that we are being asked
to design institutions for gods. But this kind of concern shouid be taken up in
the discussion of what is possible, in the broad sense, for humans — which, 1
have claimed, is one of the three criteria on which we should select behavioural
assumptions. The alternative to acknowledging a concern with optimality is
to leave arguments of ideal theory seriously indeterminate in conditions where
persons’ actual behaviour is impermissible.
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Notes

1. For this distinction, see Cohen (1995a: 331-338).

2. This division is only rough, however, as it leaves out (at least) the following areas:
our understanding of the rationale for egalitarianism (Dworkin 1995; Hurley 1993;
Woodard 1998): and our understanding of intergenerational (Parfit 1984: Parr 4)'an(i
inrcrr}ational extensions of egalitarianism (Beitz 1979: Parr 3)

3. Scnjs question can be taken in at least two ways. it can be taken to ask what the
appropriate conception of advantage 1s, for an egalitarian (what the ‘metric’ is), or
instead what would be equalized in an egalitarian society. But for our purposes nothing
turns on this distinction. Equality of welfare and equality of resources were famously
discus§ed by Dworkin (1981a; Dworkin 198:b). Dworkin defended the resource vnev\;.
Equality of opportuniry for welfare is proposed by Richard Arneson (1989). Sen
proposed equality of capability to function (Sen 1993; Sen 1995). Cohen reviews much
of the literature, and defends his preferred metric of access to advantage {Cohen 1989).
Rawls's metric, the idea of primary goods, may be counted as a variant of the resource
view, though his formulation of the idea predates Sen’s lecture and answers somewhat
different theoretical concerns (Rawls 1972 90-95).

4. The two issues are related because a single distribution of goods could be
described by several equivalent pairs, where a ‘pair’ consists of: (a) a conception of
advantage; and (b) a specified pattern of distribution. But theorists of justice have
tended to operate with something like the distinction presented here, in order ro avoid
discussing ail the issues at once. For example, see Temkin (1993: 10-11, n. 15).

5. A further complication, which is clear in Rawls's account and shared by some
others, is that the difference principle is not meant to apply directly to the distributions
of goods, but instead to the design of basic social institutions. These institutions form
the background against which individual behaviour generates distributions of goods.
Butin what follows, for the sake of simplicity, | shall ignore chis procedural aspect. See
Rawls (1972: 83-90).

6. Note that, in this context, ‘advantage’ is not essentially comparative (although of
course, ‘relative levels of advantage’ is). As we will see, theorists often discuss a single
person’s ‘level of advantage’, where this means how well-off that person is absolutely,
rather than how well-off compared to others. To have a level of advantage, in this sense
is not necessarily to be better off than some other(s) in some respect(s}. ’

7. Rawls’s difference principle is sometimes criticized for being numbers-blind and
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intensity-blind (Nagel 1979: 121-122: Sen 1995: 318-320). ) . o
8. A clear statement of the incentives argument can be found in Cohen (1995a: 339
340). | shail explain it in more detail in Secrion 3 below. . _
9. Again supposing that the concern with absolute levels of advantage is not
N ?;. t/)\rcrael;lr"r%e in which the top rate of income tax is 60% is unlirkely ;:) be itr:zt(l:;
equal, perhaps. But the simpliﬁcatio_r.\ mv@vcd h;re does not at ect ¢ c‘rl:;eue o
Cohen’s argument, or my diagnosisoot it. It is sufficient that this society is more eq
h the top rate 1s 40%.
thix:.?lr";elit‘;i;iation coincs at the ‘start’ not in the sense that it appears to?'alrldsh the
beginning of the relevant texts, but in the sense that it is a common root of all three
strands of Cohen’s critique, as T shall explain in due course. « N
12. Rawls’s difference principle states that “Social and economic mcquzlmfs( ;re t;)
be arranged so that they are . ... to the greatest ber?cﬁt of the least advan'tagc = ;3:{
1972: 302). Cohen’s contention isthatitis mlconsnstcnt to hold out for incentives w
ing and adhering to this principle. - .
un?;rgzr;\‘:n Ergucs that, lciv'mg aside what he calls ‘sPecial burden cases ( 1;: wh}:ch
the extra money received is, strictly, an equality-restoring compcnsatloln. rat kcr than
an inequality-generating incentive), potentiall:v productwe'peoplg could wor yust' as
hard without incentives as they do with incentives. Hence, incentives are necessary to
benefit the badly-off only because of the a(titudcs. and l?chavxogr thgt productive
people choose to adopt (Cohen 1995a: 355-362). It is ?bV{ously vitally lmlporstam t(;
these issues exactly what the talented are capable of f:iomg. For example, § artm;le
Scheffler is reported by Cohen (1995a: 359-361) as querying whether mcennv;s mxgh ts
in some cases, be psychologically necessary for the talemgd to work as h;r as t c_vf
possibly can. But T shall not address that issue here, since it affects only the scope o
Cohen's critique, not its force where it does apply. ‘ o ) ,
14. Liam Murphy criticizes this ‘dualist’ conception of justice (Murphy 1999).
15. The phrase Cohen quotes is from Rawls (i972: 7). el
16. It is perhaps arguable whether the idea of comprehensive justification is ex : e
to Rawls's theory — we might see it as a fuller account of d-\e requirement llx)
compliance. But what is clear is that the idea (?f comprehensive justification can be
extended to non-Rawlsian arguments — so that it can be uscé. for example, w0 crmvcx;c
non-Rawlsian versions of the incentives argument, without fear. of compromise b." the
basic structure objection. It is important to notice that th.at ob]c‘ctlon 1s not per(m}:::]tl
to Cohen’s criticisms as applied to those versions of the incentives argument. Is
argue later thar another strand of his critique is independent of the basic structure
objection, even when applied to Rawlsian arguments. teadeb
1. There are obvious connections here with concerns over the deman j ;n; ;ﬂ v
morality more generally. On these, compare for example Kagan (1989) and Schettler
)
“9:)82, ,l. believe that what Cohen says implicicly contains thfs (hll’(.i strand. Codr?:‘;dcr for
example what he says (1995a: 379) about ‘cmcth and ‘lax rca('imgs? of the : er;x:‘ce
principle: “We confront. .. two readings of the dlﬂercncg principle: in its szrictrea thi
it counts inequalities as necessary only when they are, strictly, necessary, necessary,
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is, apart from people’s chosen intentions. In its Zx reading, it countenances intention-
relative necessities as well.” This suggests, to me at least, that the fact (if it is one) that
the talented actually have incentive-seeking intentions is not sufficient to justify
assuming that they do for the purposes of ideal theory. This thought is naturally
generalized to the argument I call the third strand. But Cohen himself tends to combine
points about not accepting behavioural assumptions just because they are realistic with
points about the justifiability of such behaviour. So when 1 refer to ‘the third strand of
Cohen’s critique’ I mean to refer to a criticism of the incentives argument which is
certainly suggested by his writings, but which he may or may not personally accepr,
absent the further points about the justifiability of incentive-secking behaviour. For
further evidence of the plausibility of this interpretation, see Cohen’s remarks about
the inappropriateness of basing arguments in ideal theory on the habits of the ralented
(Cohen 1995a: 358-359).

19. Some causes have the interesting feature of producing more or less the same
effect. more or less regardless of changes in background conditions (Lewis 1986: 184-
188). But most institutions are not like this: their effects vary significantly with changes
in the behaviour of individuals.

20. I am grateful to an anonymous reviewer for discussion of the issues raised in this
paragraph and the next.

21. If this is not the whole truth about ordinary deliberative problems, it is close ro
it. [ examine the grounds for behavioural assumptions in ordinary deliberation in 7he
Rationality of Acquiescence, work in progress.

22. On the concept of acquiescence, see Woodard (2000).

23. For a similar claim, see Raikki (1998: 30). We might try to derive prescriptions
from ideal theory, by adding o it premises about the actual circumstances of particular
agents, but it undermines the distinctiveness of ideal theory to say that it consists of
such prescriptions. It does not, because the point of it is not to tell any particular agent
inany particular circumstances what ro do. (Bur it is not for thart reason an attempt to
occupy the view from nowhere. It is an attempt ro ger a view, from here, about what
ideal societies are like. I am grateful to Andrew Levine for discussion of this point.)

24. As before, on the assumption that the incentives are not strictly necessary for the
good effects.

25. For related discussion, see Bertram 1993; Riikka 1998: 32.

26. As Cohen agrees (1995b: 172).

27. 1 am gratefui to an anonymous reviewer for alerting me ro this possible objection.

28. Robert van der Veen drew my attention to this objection, and | am grateful to
him and (o Andrew Williams for helpful discussion of the issues involved.

29. Cohen raises the issue of occupational choice at the end of his discussion of the
‘Pareto argument’ for inequality (Cohen 1995b: 184-185). Williams also briefly discusses
the issue (Williams 1998: 228-229).

30. Rawls defines the justice of particular distributions in a purely procedural way:
but the justice of the background conditions that constitute the procedure is defined.
via the difference principle, in terms of good effects. He says of his conception of justice
that “it contains a large elemenr of pure procedural justice. No attempt is made to
define the just distribution of goods and services on the basis of informarion about the
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preferences and claims of particular individuals ... But if the notion of pure procedural
justice is to succeed, it is necessary ... to set up and to administer impartially a just
system of surrounding institutions. The reliance on pure procedural justice pre-
supposes that the basic structure satisfies the two principles” (Rawls 1972: 304).
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