y—Understanding Moral Obl;

232 Arto Laitinen

l}:az,}{ (1986). The Morality of Freedom. Oxford: Clarendon Press
edhead, M. (2002). Charles Taylor: Thinking and Living Deep Diversi
MD: Rowman and Littlefield. i

Regan, D. (2002). The Value of Rational Nature. Ethics 112(2): 267-291

Ricoeur, P. (1992) Oneself as Anoth i
/ . er. Chicago: i i i
Rosa, H. (2016). Resonanz. Eine Soziol, Sl BT

At ogie der Weltbeziehung, 2. Auflage. Berlip:
;ela;le,l{.R. (1995). The Construction of Social Reality. London: Allen Lane
st: er—Randau, R. (2003). Moral Realism: A Defence. Oxford: Clarendon l;re
rn, R. (2007). Freedom, Self-Legislation and Morality in Kant and I_;Zg 1
el:

Constructivist vs. Realist Accounts, i
, ts, in E. Hamm .
temporary Perspectives, London: Routledge, 245—22(2 o) Gemnon et 8

Lanham,

, igation: Kant, Hegel Ki
bridge: Cambridge University Press. SR Kerhegaard. Cam.
i -C(Q?llsé);é)l{eply to My Critics. Inquiry 55(6): 629-654
or, C. . Sources of the Self- The Maki e

Cambridge University Press If: The Making of the Modern Ldentity. Cambridge:

. (1991). The Ethi o ;
e ics of Authentzczty. Cambrldge, MA: Harvard University

. (1995). Heidegger, Lan

; } guage, and Ecology,
Cambridge, MA: Harvard University Press, IOO—IgQYG
- (1997). Deep Diversity and the Future

in Philosophical Arguments.

of Canada, in D. Hayne (ed.)

Tt and Conditions?. Toronto: University of

;/F\;l?crinela, R. (2011). Soc'ial Ontology. Oxford: Oxford University Press

Wzst r;)lnl,j. (1981). A Right to Do Wrong. Ethics 92(1): 21-39. .
1op 2}11 ’ I;R. (2007).‘ Normative Constructivism: Hegel’s Radical Social Phj
sophy. SATS — Nordic Journal of Philosophy 8(2): 7-41, ¥

- (2010). Hegel, in J. Skorupski
e 168{180. pski (ed.) The Routledge Companion to Ethics.

- (2013). Rational Justification
( ) and Mutual Re ition i i
Domazrgl;.lgz—al;gue: Canadian Journal of Philosophy 52: ‘]figmon Rl
’ 17). Hegel, Nat :
i 1_{51. atural Law and Moral Constructivism. The Owl of
Wood, A.W.
Press.

Yeomans, C (2015) The Ex 1
ans, C. pansion of Autonomy: 1 st ]
Action. New York: Oxford Universit){r Press. TP e o Forae

(1990) Hegel’s Ethical Thought. Cambridge: Cambridge University

9 Historical Constructivism

Christopher Yeomans

Introduction

This chapter is primarily concerned with the second of the conceptual
dichotomies identified by the editors of this volume as posing a problem
for Kantian constructivism, namely, the dichotomy between reason and
history. As the editors note, failure to come to grips with this problem
can render a theory “incapable of explaining how historically concrete
sociopolitical institutions can embody the good and how moral progress
can be rendered intelligible” (4). Within this problem, I will be particu-
larly interested in the first part of the incapacity, namely, the difficulty in
showing how institutions can embody the good. In fact, in my view, the
question of historical progress is largely a red herring. The real problem
in understanding the connection between reason and history is the con-
ceptual problem of understanding the connection between something
relatively simple and abstract with something relatively complex and
concrete. The problem is the complicated specificity of history, rather
than its temporal duration or becoming. That concreteness has a tem-
poral form — that is what makes it historical — but the temporal form is
itself more complex than mere duration or change. The temporal form
proper to history is the way that the present is constituted as a field of
tension by expectations that pull in different and sometimes opposite
directions. This is a conception of historicity worked out by the histo-
rian Reinhart Koselleck and his collaborators, and here it is married to a
distinctively Hegelian conception of philosophy which involves bringing
multiple perspectives to bear on the object of study (Koselleck 2003).
Hegel calls this method “the idea,” but the theoretical subtleties of that
notion will remain in the background of this study (for those subtleties
and their connection to historicity, see Yeomans 2018). The important
point to make at the beginning is just that the multiplicity of perspectives
mitigates the apparent simplicity and abstractness of reason. The greater
structure of reason when understood as a multiplicity of perspectives
provides more attachment points, as it were, to the concrete realities of
social institutions. Those attachment points allow one to describe the
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perspectives at different levels of generality, so that the system of

spectives that at its most general consists of universal particular, 2l
individual perspectives can also be framed more concre’tel / as con e
of economic, juridical, and political perspectives. The eco)nomic §1St}ﬂg
cal, .and po}itical perspectives each represent certain expectatio’rf;Ll ﬁldl-
are in tension with each other and together form the historical field &
tension within which the German Idealists did their work as politi A
theorists. In @y view, what makes Kant, Fichte, and Hegel hilolzo 1th31
rather t'han simply apologists for a certain class position is tlflat all pf irs
three historical perspectives show up in each of their work, and tlr? e
ferences between them are largely a matter of emphasis ’ .

. To rfnake the issue more tractable I will focus on the historical institu-
oln o moo}ern property relations.! This chapter undertakes a metaethi-
c? comparison of th.e way Kant, Fichte, and Hegel derive the institution
o }l)roperty from rjhelr fundamental principles. These fundamental prin-
ciples are, respectively, Kant’s Universal Principle of Right, Fichte’s Sum-
Cn(l)(r)lrlls (zfluﬁ”orderung), and Hegel’s Command of Right (Rechisgebot). The
parison is metaethical in the sense that th idi :
the different ways in which historicity is i S e St
: Icity 1s involved in the derivations, a
what difference that makes with respect to the character of th b
ments as constructivist. " ey
en{ l;egm In section 1 with a brief discussion of constructivism, ori-
5 ed by the work of Kenneth R. Westphal and Arto Laitinen.2 ]:hen
- Osggg;nlfki sketlsh hthe arguments for and shape of the institution o%
nt, kichte, and Hegel. In section 3, I sa i
. ' : » 1 say a bit about how
these features of their doctrines of property relations relate to the social

du 5 . g
; d political tensions surrounding property relations at the turn of the
nineteenth century and thus what is histori

fercon cal about the constructivism

1. Constructivism

IH be n t I(e ethR ‘W [) a 1() vocate ninterpre-
gl W1 h nn . est hal, Wh() h S ng ad cat da 1 p €
Iat;l()Il Of bOth I(allt alld. Ilegel as construc S p 1 y agal[lst
tvi tS, aIl(i S CClﬁCa 1
g
llle ba(:k I()llIld ()f ()IlOIa O folll S COIItIlbuUOIIS to th.e COIlteIIlpOI aIy
natura Z(ZTU constructr 1 tS, eav p ()f 1S view out ()f
tur l u V1S but llffle Il ave thlS aspect h
Sldel ation to f()CUS on tlle ctvism llself as I a]S()
con nature Of the constructy
(
lea\/e aslde the connection to O Nelll S WOrk). There are four aSpeCtS to
t t to lllglll gll n pI( t(fll(i to
lhlS C()IlStIuCthISIIl tlla I wan lght, thou I dO t
()ffer a fllll re( ()nStI’uCU()Il ()f @»es phal 1EWS. 1 €ese i()ll] aS[)(: ts are:
t SV h
FlrSt tllat lhe IeleVaIn criterion ()’ |llSIl( € 1 “l()(ial ]al]l( ha“ mn C]( ative
3 S
rr d
o1 hyp()th(:tl(ial. S(fCOIld, tl’lat lllff p] ()(:e(i[ll( f()I al Ll()lllatlng dlll.les f]()]ll
thlS baSl(Z (:lllell()ll 1S regressive not [)[() ressive. []ll (1 hal the 1 lev
g g ’
5 I t h € ant
faCtS Of agents ﬁnltude on WthIl thlS I(EgIGSSIVC pI OCCdUIe Opelates are
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social rather than counterfactual. And fourth, that the resulting theory
is objectivist rather than realist. Let me briefly explain these distinctions
before putting them to work. I should say in advance that I don’t take
these four criteria to set out necessary and sufficient conditions for any
view to count as constructivist but only to indicate a meaningful sense of
constructivism that has both historical resonance with the German texts
and contemporary appeal.

First, the relevant criterion of justice is modal rather than hypothetical.
As Westphal puts it, “[A]greement plays no role at all in Kant’s rational
idea of the social contract. . . . Instead of contractarian agreement, Kant’s
theory of normative justification relies on possible consistency of human
maxims or forms of outer action. Kant’s basic criterion of right action,
along with its various instances, is neither indicative nor hypothetical; it
is modal” (Westphal 2007: 13-14). Instead of attempting to specify that
to which we did (implicitly) agree or would agree under the hypothetical
circumstances of, for example, the state of nature, it attempts to specify
that to which we could not agree under any circumstances. Of course, as a
result of this modal shift the rights and duties specified by a constructiv-
ist basic principle can be minimal at best. A further constructivist appli-
cation of the principle in the derivation of extended rights and duties is
therefore required, which leads to the second element.

That derivation is regressive rather than progressive (Westphal 2007:
31). That is, instead of attempting to further spell out what is implicit
in the minimal rights justified by the modal test of possible agreement,
Kant (and especially Hegel) inquire into what conditions are required
in order to secure those very minimal rights. (This is the sense in which
this constructivist regress has aspects of transcendental argumentation,
though the constructivist justifications regress on the conditions of a dif-
ferent object — rights instead of experience.) In contrast to contractualist
justifications of specific duties by the progressive application of bargain-
ing scenarios, the constructivist procedure inquires into the conditions
that make possible such bargaining and any resulting voluntary agree-
ment in the first place. This then introduces two questions: What sort of
conditions are sought? and What characterization is given for the agents
whose (non-)agreement is subject to the modal test?

The answer to both of these questions is essentially social. The condi-
tions sought are largely institutions, and the subjects whose agreement
is to be secured (or whose necessary disagreement is to be avoided) are
finite reasoners with an essential need for discourse with others of their
kind. The argument reconstructs the institutions within which agents
are able to first identify their own interests and pursue them in concert
with others, and thus to bargain and execute contracts with others. In
both cases, the social aspect of the regress leads Kant and Hegel to move
from private to public law, and in such a way that the elements of pub-
lic law substantially modify the elements of private law. This subsequent
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modification gives their theories an aspect of progressive argumentation
(since the institutional conditions of the basic rights place certain con-
straints on and suggest certain specific forms of those basic rights), but
not in a way that reintroduces contractualist bargaining scenarios.
Finally, the resulting theory is objectivist rather than realist. Westphal
means by this that the theory is orthogonal to the realism/antirealism
debate, and need take no stand on the question of whether the val-
ues in question are “out there” independent of subjects or generated
by subjects in some way. Metaethical questions surrounding the nature
of justification and the possibility of objectivity remain in play, but the
unfortunate, positivistic framing of the latter issues in terms of the loca-

tion of norms (modeled after the location of spatiotemporal objects) is
discarded. The point of the theory is to generate the stable norms that
can justifiably command assent and thus address the possibility of social
conflict. As long it can generate such norms, their location or ontologi-
cal status is irrelevant. Obviously, Kantians and post-Kantians have strong
epistemological and conceptual reasons to frame the issue this way, but
even for contemporary metaethics there is value in backing away from
the commitment to positivism implicit in the location debate.

In contrast, Laitinen explicitly characterizes (Hegelian) constructiv-
ism as an alternative to realism (Laitinen 2016: 128).* But the main force
of his objection to what he takes to be antirealist forms of constructivism
applies equally well to an objectivist variant, since his main objection is

that constructivism makes us infallible because it makes us the ultimate
sources of value:

[Clonstructivism makes the [the source of value] an infallible
source of value, normativity and deontic features. For something
to be mistaken, there must be some criterion according to which
it can be mistaken. In the constructivist view, there isn’t. (Whatever
the constructivist view deems fallible is not thereby [the source of
value]). The same point concerns any change in the social norms:
withoutan independent standard, any different social norms are just

different, and no transition from A to B or from B to A can count as
development.

(Laitinen 2016: 128)

In response, Laitinen proposes a “mediated realism” on which the social
constructions are not themselves sources of normative truth but rather
“epistemic devices” for discovering that truth through the experience of
success or failure of such constructions. The social institutions that struc-
ture our ethical life don’t ultimately give us reasons for thinking that we
ought to do or avoid certain things, but they do give us the opportunity
to discover those ultimate reasons through their correspondence with
those ultimate reasons (or lack thereof).
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In the rest of the chapter, I will take the four features outlined earlier
to characterize constructivism: the criterion is modal rather than hypo-
thetical; the procedure is regressive, not progressive; the relevant f?cts.a.re
social rather than counterfactual; and the theory is (at least) objectivist
(again, putting aside the ontological issu§ of rf.zalls.m — I mean only that
the theory purports to construct norms mth.objectlve rgther than mer.ely
subjective or idiosyncratic validity). And I will take th'e. infallibility objec-
tion to be the chief skeptical doubt to which constructivism must respond.

2. Property

In this section I want to consider the arguments for property il?.Kan,t,
Fichte, and Hegel as constructivist arguments. With respect to La}ltlnen s
objection to constructivism, the concept of property mzflkes an interest-
ing test case because the modern institution of property is a kind of insti-
tutionalization of infallibility at the individual level. What I mean by that
is that qua my property, I cannot misuse a thing. I can do all sorts of harm
with it, or fail to use it profitably, but the modern concept of property
builds an arbitrariness of purpose into my relation to a thing that n}‘akes
misuse of a thing qua property impossible. In Proudhon’s exa.mple, Tbe
proprietor has the power to let his crops rot underfoot, sow his field with
salt, milk his cows on the sand, turn his vineyard into a desert, and use
his vegetable garden as a park” (cited in James 2012: 515). Peter Benson
goes even further: “Even one who uses his or her property in a way that
violates the rights of another . . . does not thereby and as a matter of the
right of property cease to be owner of it” (Ben§op 2002: 769). Whatever
we, the non-owners, think of the owner’s use is irrelevant. Every owne.r
is the infallible source of the norms relating to their own use of their
erty qua property. b
prg?rst t}a;llge Kgng s c?octrine of property. The basic argument for the insti-
tution of property is structured by the rela%ionship between.the gene{"al
normative principle of Kant’s political ph1losopby, th.e Universal Prin-
ciple of Right, and the specific principle of acquired rights to property,
contract, and status that Kant terms the Postulate of Practical Reason
with Regard to Rights. Here they are in full:

The Universal Principle of Rights (UPR): Any action is rightif it can coex-
ist with everyone’s freedom in accordance with a uan(::rsal.law, orif
on its maxim the freedom of choice of each can coexist with every-
one’s freedom in accordance with a universal law (6:230).° '

The Postulate of Practical Reason with Regard to Rights (PPRR): ;t is
possible for me to have any external object of my choice as mine,
that is, a maxim by which, if it were to become a law, an obJect. of
choice would in itself (objectively) have to belong to no one (res nullius)
is contrary to rights (6:246).
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How do we get from the first to the second? Kant does not make it eas

to find out. Rather than entering into a full reconstruction, I want ty
pull. two ideas from the interpretations of Westphal and Arthu,r Ripsteino
. First Ripstein: on his view, the relation between the UPR and the PPRR.
is one of extension. Whereas the UPR is sufficient to generate your innate
right to control over your own body, it only generates your acquired right
to property if it is extended by means of the a priori intuition of spagce

Botk} rights concern the incompatibility of control over something bué
'the intuition of space generates new incompatibilities outside the f)od

itself in the control of external objects. On the one hand, this can lool}:
progressive rather than regressive, and thus perhaps more contractualist

Lha}n constr.uctivist. Butitis essential to this move that no particular kind
of interest is invoked nor any bargaining scenario. Instead, Kant tries to
sh(?w that under the conditions of our sharing space with other human
b.el.ngs, the mere possibility of choice — which cannot be given up without
gving up the kind of freedom mentioned in the UPR — requires the
right of property.

. On. Ripstein’s view, this property right is quite sweeping in its modality
'(1.§., in th.e extent of control it confers on owners) and equally sweepin
In 1ts restriction of the holder of the right to individual agents: ;

Kant’s argument shows, first, that the only way that a person could
have an entitlement to an external object of choice is if that person
had. the. entiﬂement formally, because having means subject to your
choice is prior to using them for any particular purpose. Second
Kant argues that the exercise of acquired rights is consistent wit};
the freedom of others, because it never deprives another person of
somthing that person already has. So anything less than fully pri-
vate rights of property, contract and status would create a restrict{)on

on freedom that was illegitimate because based on something other
than freedom.

(Ripstein 2009: 62)

Ther_e are good reasons to doubt that this argument is valid. There is just
nothing in either the formal notion of choice or the formal intuitiorJl of
space that will do the requisite work of Jjustifying such full and complete
control, nor the individuality of owners. And in terms of instituti}z)nal
features of the property right, all that Kant seems to think he can get out
f’f t}}lle forrpal notion of choice extended by the formal intuition o%space
1(56 :t2 g:l i120)t.10n that land is the first and paradigmatic form of property
Thus it %s not surprising that, in contrast, Westphal’s Kant concludes
frorr% precisely this formality to a far more restricted modality of con-
trol in Kant’s right to property — in fact such a restricted modality that
Westphal emphasizes that Kant Jjustifies only possession (Besitz) and not
property (Eigentum). In a reading much closer to the text of the PPRR
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Westphal’s Kant concludes only that there cannot be an unconditional
prohibition on use and possession (and says nothing about any of the other
incidents to the right to property, such as income or transference) (West-
phal 2002: 90-92). And, importantly, rules about the specific extent of
use and possession, and its potential combination with other incidents of
the right to property, must be justified on independent grounds and set-
tled by positive legislation. The property right is just the collection of all
of these positive laws (6:261). At this point, the constructivism of Kant’s
theory breaks down, just as we get to historical features of property rela-
tions (where historical is here understood in the sense of institutional
specificity more than change over time).

Take Fichte next. Fichte picks up precisely that feature of choice, the
formalism of which makes Kant’s doctrine so problematic. It is crucial
to Kant’s theory that the choice in question be distinguished from mere
wishing — you cannot have a property right to anything you wish to have,
but only to those things that can actually serve as means for your ends.
This is explicitly built into the relevant derivation of the property right
for Fichte, which turns on the notion of efficacy.

The derivation of property right therefore turns on the relation
between freedom and efficacy. In fact, this is built into the very first theo-
rem of the Foundations of Natural Right: “A finite rational being cannot
posit itself without ascribing a free efficacy to itself” (Fichte 2000: 18). As
Fichte’s derivation proceeds, it turns out that such efficacy requires the
resistance of an external world, and in particular the resistance provided
by the efficacy of other finite rational creatures (second theorem). The
key form of resistance is a summons from the other for us to engage in
free willing that defines our relationship by the conditions of free will-
ing, namely right (third theorem). At least this part of Fichte’s argument
seems properly characterized as constructivist, specifically in the second
and third meanings of that term: the procedure is regressive, not pro-
gressive; and the relevant facts are social rather than counterfactual.

How, then, do we get from this basic relation of right to the right to
property? Separating my efficacy from your efficacy requires a stable dis-
tinction between the spheres in which we operate. The security and sta-
bility involved must be of a high order, since we are inquiring here into
a condition of possibility of free (finite) rational beings as such: “What
initially, and from a merely speculative perspective, are the conditions of
personality become rights simply by thinking of other beings who - in
accordance with the law of right — may not violate the conditions of per-
sonality” (Fichte 2000: 101). Specifically, the kind of security involved is
the freedom from others interfering with the contexts of our action in
such a way as to compromise our efficacy:

Only other free beings could have produced an unforeseeable and
unpreventable change in our world, i.e. in the system of things
that we have known and related to our purposes; but in that case,



240  Christopher Yeomans

our free efficacy would be disrupted. — The person has the right to
demand that in the entire region of the world known to him every-
thing should remain as he has known it, because in exercising his
efficacy he orients himself in accordance with his knowledge of the
world. . . .. (Here is the ground of all property rights.)

(Fichte 2000: 105-106)

The key is the need for the free subject, in its appearance as a body, to
have a way to recognize its own efficacy in the sensible world. This, in
turn, requires absence of interference from other agents, so that any
nonnatural change can be traced by the subject back to her or his own

ends and thus provide evidence of her or his efficacy.
But as David James has pointed out, this role of efficacy decisively
changes the nature of the property right:

Fichte treats the right to undertake a certain activity as more funda-
mental than the right to a thing when, in § 18 of the Foundations of
Natural Right, he comes to determine in more detail the terms of the
property contract. Fichte here states that any objects which are an
individual’s property are so only in virtue of the particular use that
this individual makes of them, so that the most fundamental object
of property rights is to be understood as a particular activity. He con-
sequently describes the right to property as “the exclusive right to
actions, and by no means to things.”

(James 2010: 206)

Thus Fichte’s “sphere” of property here points less to a determinate spa-
tiotemporal region (as it does in Kant) than to a range of activities that
can be securely pursued without interference and thus which I can be
assured are the effects of my own will and activity.

The nature of the property right is further changed because Fichte
introduces a particular end, that of self-preservation, as required by all
other ends. It is required for all other ends because it is required for
the existence of the free will itself. This remedies the deficiency that we
saw in the formality of Kant’s view of choice (since it specifies a particu-
lar end that can be used to determine whether something in the world
is truly a means and in what respect), and it specifies the most basic
means—end relation as one of labor. Fichte then connects this specifica-
tion of ends with the notion of a sphere of activities to argue that the
basic form of efficacy is a right to a profession or occupation. Ultimately
the sphere of freedom required for free efficacy is the bundle of activi-
ties that make up an occupation that allows one to make his or her living
in the economic world.

In fact, the situation is more complicated, since there are two differ-
ent forms of property in Fichte. The kind of property described thus far
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is the basic form and the one that must be protected first and foremost.
Protection of this form of property involves support of the state and
therefore a compelling state interest in seeing that everyone has a pro-
fession and pursues it diligently. Whatever is left after everyone’s basic
property has been secured and the relevant support has been paid to
the state is “absolute property,” and this form of property is thus exempt
from the sort of state intervention that is intrinsic to the basic form.,
Absolute property, then, corresponds to the modern form of property
with respect to which we are infallible. And though this form of property
is therefore more closely associated with things rather than with activi-
ties, one might think that the central insight is that a kind of leisure is
owed to us for the free play of our faculties (James 2012).

To come back to the metaethical question, most of this looks straightfor-
wardly constructivist. It is regressive, social, and objectivist. Unlike Kant,
however, Fichte’s social contract is indicative rather than modal or even
hypothetical. Not only does Fichte envision regular constitutional con-
ventions to set things like the number and nature of occupations; even
in their absence he claims that positive law is so clearly derived from the
basic principles that anyone can “do the math.” The detailed agreement
can therefore be considered as one to which all have actually agreed,
even if only implicitly (Fichte 2000: 98-99). In this respect, the procedure
is quite a departure from the Kantian constructivist model. Again, as in
Kant, the constructivism breaks down at the very point where we come
to historical specificity; in Fichte, where the specific bundles of activi-
ties cohere to make up an occupation. Fichte’s procedure is a departure
from the Kantian constructivist model despite the fact that, for Fichte,
this direct application of norms to facts is precisely what secures the con-
structivism of the account (in the sense that it secures the status of finite
rational agents as sources of all the relevant norms). It does so because
the principle of direct application eliminates problems of judgment for
which other norms with perhaps other sources might need to be found.

Before moving on to Hegel’s conception of property, I want to con-
nect this point to the problem of infallibility identified by Laitinen for
constructivist accounts. The reason constructivism seems to break down
precisely at the point of historical specificity is that this is precisely the
point at which it seems absurd to think that reasonable people couldn’t
disagree, and thus that reason itself could settle the issue. Kant accepts
this possibility of reasonable disagreement and turns primarily to pub-
lic law as a way to provide institutional form to the debate and to pro-
pose some basic and largely formal guidelines. Fichte quite notoriously
rejected the notion that reasonable people could disagree about even
the finest details of application of moral and political judgment, but
this saddles his view with absurdity at these points of historical speci-
ficity. We seem to have a kind of dilemma for constructivism: either
abandon the notion that we are sources of the norms of historically

<—
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specific institutions, or abandon the notion that reasonable people can
disagree about those norms. If we take the first horn of the dilemma
we create a space for pure politics and the individual exercise of judg-
ment but at the expense of normative criteria of decision. If we take
the second horn we seem to owe our interlocutors a derivation which
seems logically impossible or which might require the kind of closed
commercial state advocated by Fichte (which seems politically and eco-
nomically impossible, to say nothing of its desirability). Tt is against the
background of this dilemma that I want to consider Hegel’s derivation
of the concept of property.

The initial discussion of property in Hegel’s Elements of the Philosophy

of Right is situated within a section entitled “Abstract Right.” Here is
where the initial theme of infallibility is introduced, through the impor-
tant role it plays in Hegel’s derivation of property from the Rechisgebot.
“be a person and respect others as persons” (PR: §36).° Infallibility is intro-
duced by the way that personality is introduced as subjectivity aware
of itself as determinate and yet unlimited: “Personality begins only at
that point where the subject has not merely a consciousness of itself in
general as concrete and in some way determined, but a consciousness
of itself as a completely abstract “I” in which all concrete limitation and
validity are negated and invalidated” (PR: §35R). One is tempted, of
course, to immediately add “as unlimited normatively speaking,” but it is
not clear that the addition quite captures the depth of Hegel’s meaning
here. As Heidegger reminds us that talk of values is poor recompense
for the loss of being, Hegel here calls us back to a lived sense of inde-
pendence not just from norms but from patterns of living. This inde-
pendence marked the lives of the nobility (at least away from court),
and one of the functions of the modern conception of property is pre-
cisely to generalize this personal independence. This is a kind of social
infallibility, if you like, that is connected with experiments in living and
self-authorship.

Indeed, schematically considered, one might say that Hegel’s deriva-
tion of property has only one step, which is just to point out that the
very absence of general conditions on the scope of legitimate property
relations is precisely that feature which makes property the actualization
of personality in the world. In Hegel’s text, this comes out in the connec-
tion between the “infinity” of the will and its existence as reason:

The person must give himself an external sphere of freedom in order to
have being as idea. The person is the infinite will, the will which has
being in and for itself. .. (PR §41). The rational aspect of property is
to be found not in the satisfaction of needs but in the superseding of
mere subjectivity of personality. Not until he has property does the

person exist as reason [Erst im Eigentume ist die Person als Vernunft].
(PR: §41Z)’
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One canr'lot overstate the generality of this claim, nor its modernity:
property just is the way the world appears to us when we approach it
from the perspective of a self-conscious subjectivity that knows itself to be
the source of value. Property is not this bit of the world or that bit of the
wo.rld; rather, the world as such comes into view under the description
of it as property once we have achieved this self-conception. It is not so
much an example of constructivism but rather the world seen through a
constructivist lens. This gets us quite close to Ripstein’s Kant, where the
very absence of restrictions on proper ends is supposed to generate the
fullness of the property right. And as in Fichte, there is a grounding of
property rights in the very conditions of rational self-consciousness. But
instead of then turning either to a general conception of independent
choice (Kant) or to a necessary end (self-preservation in Fichte) to begin
to give shape to that right, Hegel turns back to reason and particularly
the forms of judgment inherent in reason.

Specifically, he turns to the different kinds of judgments of quality
.(positive, negative, infinite) as a means to spell out what must be involved
in the property right (PR: §53; cf. EL: §§172-3). The way that a piece of
property is judged positively is by possessing it, negatively by using it, and
infinitely by alienating it. That is, in possessing the thing I identify my
subjectivity positively with it; in using the thing I express the superiority
of my subjectivity to this mere thing; and in alienating the thing I express
the lack of connection of the thing to my subjectivity. One noteworthy
aspect of this argument structure in comparison with Kant and Fichte
is that the means-end relationship of property only comes in through
the negative judgment. The teleological character of the ownership rela-
tion is thus an implication of a more basic (or at any rate more general)
feature of any rational relationship to a thing, namely the negative judg-
ing of it as determined by my subjective attitude towards it. But this also
means that there are more aspects of finite rational agency that provide
resources for specifying the property right than the means—end relation
that distinguishes true choice from mere wish in Kant or the pick-a-
necessary-end strategy of Fichte.

In fact, Hegel purports to derive more of the characteristically mod-
ern conception of property rights than Kant before any discussion of
public law, and furthermore out of the Fichtean requirement that reason
be actualized in the world. Out of the affirmative judgment he derives
various ways of taking possession (PR: §§54-8). Out of the negative judg-
ment he derives the co-extension of full use and ownership (and thus
the right to exclusion) (PR: §§61-2), as well as ownership of value (and
thus rights to compensation) (PR: §63). Out of the infinite judgment
h.e derives rights to transfer (and exchange) (PR: §65). If one takes the
rights of use, exclusion, transfer, and compensation to constitute the
core sticks in the modern property rights bundle, then Hegel purports
to have an argument for that bundle that hinges neither on the form of
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choice nor the end of self-preservation but simply on what is required fo
the free will to judge that some part of the world is its own. 3
. .Let’s stop and take stock according to our questions about construc.
tivism. First, the procedure is clearly regressive rather than progressive
Though there is no space to go into detail here, Hegel in the Introduc:
tion to the Philosophy of Right has already set out the rudimentary struc-
ture of the will as idea, and the argument here works as a regress on the
possibility of that idea (PR: §§25-6; Yeomans 2015: 82-95). As in so man
of Hegel’s arguments, the actual argumentative step is short (one step aZ
.I have reconstructed it earlier), but then Hegel asks us to reflect on wl,mt
is embedded in that step and relies on other arguments to unfold what

is embedded. Here, he relies on prior arguments about the categories of
reason to specify what it means that property is the world qua objectivit
for the rational will.® 4

Second, at least as concerns the initial discussion of property in
Abstract Right, the agreement is modal rather than indicative or hypo-
thetical: “With reference to concrete action and to moral and ethical
rela}tions, abstract right is only a possibility as compared with the rest of
thelr content, and the determination of right is therefore only a permis-
ston or warrant. For the same reason of its abstractness, the necessity
of this right is limited to the negative — not to violate personality and
What ensues from personality” (PR: §38, emphasis in original). There
is no qu.estion yet of implicit or hypothetical agreement. Hegel’s point
in showing us what is embedded in our judging of the world is not to
show us that we already agree to this treatment of the world but that
what we call property is already a consideration of the world under this
description.

Third, as to the question of whether the relevant facts are social or
counterfactual, I have stopped the argument before we have reached
enough of it to truly answer it. There is nothing counterfactual here
but the social aspect actually doesn’t make its appearance for some time,
wk_len one comes to the discussion of Ethical Life. One does get contract,
crime, and punishment further on in Abstract Right, but the problem;
discovered in them (particularly in punishment) actually seem to show
that Fhey are being considered intersubjectively rather than socially.
_That is, they are considered in terms of bargaining scenarios rather than'
in terms of the institutions that make such scenarios possible. There is
a long argumentative road to travel between these arguments and the
arguments about social institutions, but there is an important sense in
which this road is traveled by means of metaethical arguments. What
I mean by this is that the very limitations pointed out by Hegel in con-
tr.act, punishment, and then moral reasoning all show that such nonin-
stitutional practical contexts are inadequate as devices for generating

objective practical norms concerning property rights (i i :
1
to one’s body). Bipropartysights (inelidinig righfs
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Fourth, the norms of property offered here are obviously taken by
Hegel to be objective, though the very insistence on those norms as spec-
ifying the way subjectivity controls or is dominant over objectivity make
it hard to see as any kind of realism, at least if realism is taken as a claim
that the values are “out there” somewhere.

Finally, let us come to the infallibility objection. In comparing Kant
and Fichte we came to a dilemma, in which it seemed that the construc-
tivist either had to abandon the notion that we are sources of the norms
of historically specific institutions or to abandon the notion that reason-
able people can disagree about those norms.” It is initially hard to know
how to locate Hegel with respect to this dilemma, but here is a start: on
his account, it turns out that the norms of those institutions have a more
general orientation than one might have thought, and so it makes more
sense than might have initially seemed plausible to think both that these
are norms about which there is a demonstrable, objective truth and that
we might be their source. What I mean is this: Hegel doesn’t distinguish
between the categories of theoretical and practical reason — this is why
it is wrong to consider Hegel’s Logic as his theoretical philosophy. The
basic logical, or, if you like, metaphysical categories do more to struc-
ture the practical treatment of the world than one might have expected
(cf. Nuzzo 2017). This is, of course, analogous to the Kantian strategy
played up by Ripstein, in which (apparently theoretical) intuitions of
space and conceptions of force and substance generate novel incom-
patibilities and thus real rights to specific features of the actual world
such as land. But it is particularly significant that in his derivation Hegel
chooses forms of judgment (i.e., necessary modes of the subjective rela-
tion to objective reality.)' I think for this reason it makes sense to think
of Hegel’s procedure with respect to the justification of property rela-
tions as constructivist, because the source of the norm that controls the
property relation and specifies owners’ rights is a necessary structure of
self-consciousness."! Of course, there is much more historical specificity
in Hegel’s treatment of property in Ethical Life, but even in Abstract
Right there are specific, and specifically modern features of property
that Hegel purports to derive directly from these features of judgment.

3. Historical Constructivism

The differences in Kant’s, Fichte’s, and Hegel’s constructivism are essen-
tially historical differences. I mean by this not that there is a progression
from one to another to another, but rather that each philosopher con-
structs a doctrine of property from a distinctive and identifiable social
perspective that nonetheless opens out onto the perspectives represented
by the others. Their difference is historical in a synchronic rather than
diachronic sense, for it is precisely the tension between these different
perspectives that defines the field of the present which the philosophers
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soug(ljl.t to u.ndl?rstand and in which to intervene. That is, historicity is
paradigmatically the field of tension at an i i
. articular time r
change over time. - el
'Before' taking up the social nature of the positions, I want to begj

with their .themaUC differentiation. Here we can say that modern g}lln
loslc?phers in general, and eighteenth- and nineteenth-century Gernrialh
po 1tical theorists in particular, approached the problem of pr0pertn
?mu tanec?us.ly'from Juridical, economic, and political perspectives 1);
: ro}rln the juridical perspective the most important feature of proper'ty
; ; .

s the way that it helps to specify enforceable protections for persona]

autonomy. From the economic perspective, the most important feat
of.proper.ty is its flexibility (i.e., the way that different sorts of owr:1 -
ship relations can be developed which correspond to and enable tir-
growth of commerce). From the political perspective, property serve :
a cornerstone in the construction of a liberal state with greater olitis ai
participation by equal and independent citizens. From the earl gmd L
period through the present day,"® these three perspectives cons};itute f}rln
aﬁseild ot;) Fentsiofn wi)tlhin which the institution of property becomes Visiblz
n object of public debate.!* i
to which that irlljstitution is respl(;gsi};g.epresem el inieR
; Against th1§ ‘background .Fichte appears most clearly as proceeding
rom the political perspective. From the beginning, his emphasis o
the way that property allows each citizen to provide for hirfr)lself a 3
.h1s family by work is oriented by the notion that only such econorrlll'
independence could provide the basis for independent citizenshi Ilc
both. the Foundations of Natural Right and even more so the Closed pC 5
mercial Stc'zte, Fichte is deeply attentive to the relation between econo o
se.:lf-suffimency and political independence, and shows a willinene 3
bite quite deeply into economic structures and development in irdSs ke
secure that self-sufficiency and thus that independence.' But, of cosi 3
the very emphasis on political issues brings economic issues t’o the foie’
even if ecop9mic goals like growth and free trade are held to be suborde"
nate to Hohucal goals. Also present, but to a lesser extent, is the juridic li
Perspe.ctlv.e on personal autonomy. This is paradoxical ,given tJhe stari
Ing point in individual efficacy, but that efficacy is very quickly rend ci
;r; socially visfible and economically intertwined ways. Thus t}i]e prorenriese
property for radicall i i
AL itstiynitial i rzfegz.mcular personal freedom fades from view
. Hegel’s doctrine of property is most clearly iuridi i
is a ra'dically direct extens}i)ont{)f the self in ;ygvz;l(jéj?:it:énl])atigtrl? %ty
and Flc.hte,. and wrong is understood by Hegel as an injur; to the wﬁ;
lgmbodleq in the object damaged. The emphasis on the absolute nul-
ity of objects as such, and the corresponding importance of the right
of first occupancy, express most fully that infallibility of the pro eg t
owner discussed in the previous section. The political aspect of groge;tz
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is also present from Hegel’s viewpoint, even before the introduction of
state institutions. Among other places, this can be seen in the variety of
legal determinations concerning forms of wrong that Hegel attempts to
validate simply on the basis of reflection on the ways that different wills
can fail to be truly united in the disposition of goods. To this political
question Hegel once again applies the forms of qualitative judgment:
whereas contract represents a positive judgment between the parties,
unintentional (civil) wrong represents a negative judgment and crime
an infinite (negative) judgment (PR: §§85, 88, 95). Furthermore, there
is (as in Kant) already a derivation of the right to punishment or coer-
cion, but for Hegel this right is further spelled out as a right of revenge.
There is, in other words, already a nascent political society within Hegel’s
Abstract Right which centers around the maintenance of the boundaries
of spheres of rights in the face of violations. In contrast, economic con-
siderations don’t enter into Hegel’s discussion of property in Abstract
Right much at all. This fact is crucial to his later modifications of prop-
erty doctrines in Ethical Life, since it helps to make the case that the eco-
nomically significant forms of property are already modifications of the
abstract right to property effected by state intervention, as opposed to
the view that the economically significant forms of private property are
themselves natural rights that are then injured by state intervention.!®
In interpreting Kant’s doctrine, Ripstein also presents Kant as a juridi-
cal thinker. But as I suggested earlier, that saddles Kant with an impos-
sibly ambitious argument. I think it best to interpret Kant’s PPRR along
the lines suggested by Westphal, according to which it simply rejects any
general principles which would put any type of object outside the set of
legitimately possessable objects. Similarly, its formality also entails the
rejection of any general principles which would put any type of end out-
side the set of legitimately pursuable ends with respect to which objects
can be identified and used as means. This is central to the economic
perspective, which for the growth of commerce requires not a particular
form of the property relation — not even full and complete ownership
according to the central incidents of the modern property bundle - but
rather a flexible and formal conception of ownership which might be
modulated in a thousand different ways as appropriate for different sorts
of commercial relations. From the economic perspective, the concep-
tual poverty of the idea of property is its central virtue. Once the eco-
nomic perspective is seen to be primary, we can see the way that the
juridical approach comes in as secondary and tempts readings like Rip-
stein’s. Precisely for this sort of multiple specification of the property
right, the right of particular persons to put objects to their own ends
for their own reasons is crucial. This is the engine of creative destruc-
tion, to use Schumpeter’s phrase. The more formally the property right
is described, the more these particular uses fade from legal and politi-
cal view. As a result, the political element recedes from view and there
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are great difficulties in understanding what the constraints of public law
mean for the actual exercise of property rights, and Kant notoriously
rejects any requirement of actual political participation in the legislation
of the regulatory scheme.

Thus, each of these three German constructivists approach the topic
from a predominant perspective: juridical, economic, or political. One
of the remaining two perspectives is clearly present but the second of
the remaining perspectives is far less clearly present or perspicuous. So
much, then, for the thematic differences in the perspectives of our three
philosophers. Now I want to say just a bit about the social differences so
as to bring out the way in which these thematic differences are historical

differences. These patterns of clarity and obscurity are not a matter of
idiosyncratic taste or blindness, but are rather constitutive of the social
interests that animate the perspectives on the institution of property.

This is important for constructivism because the modal question of
that to which we could or could not agree is a historical question articu-
lated by the different social personae whose agreement is in question.
Hegel himself has a historical theory of the social perspectives to which
the institution of property appears. In this theory the different historical
perspectives which are involved in the question of that to which anyone
could not agree are defined by the estates structure of Saitelzeit Germany
(1770-1830)." The answers to basic questions surrounding the meaning
of property relations differed substantially and reasonably according to
the social position of persons. These social positions are neither idiosyn-
cratic nor defined by class. There is, of course, a substantive debate about
the proper taxonomy of these positions; but the estates structure pro-
posed by Hegel would be a serious alternative in that debate at the level
of reconstruction required by a historical constructivism. The three basic
estates Hegel identifies are the public estate (civil service), the commer-
cial estate (civil society), and the agricultural estate (both peasantry and
nobility but quite optimistically family farmers) (PR: §§199-208).18 Let
us then take Hegel’s social theory and use it to understand the debate
between Fichte, Kant, and Hegel.

Here itis, I think, quite easy to see Kant’s economic approach to prop-
erty as proceeding primarily from the perspective of the commercial
estate. The flexibility provided by a minimal notion of property is just the
mixture of warrant and protection from interference that developing
industries required. It is also quite easy to see Fichte’s political approach
as representative of the public estate. One of the great hopes of the
bureaucrats was the creation of a society with as many property hold-
ers as possible, and intensive planning and coordination efforts by the
state were seen as requisite to make this happen. It is perhaps a bit more
difficult to see Hegel’s juridical perspective as the representative of the
agricultural estate. The key is to see just how personal and how particular
the rural claims to property were. One can speak in generalizations, of
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course, but in actual fact the different sorts of divided ownership rela-
tions that characterized rural property in the context of persgnal rclzla-
tions between villagers and manorial lords was extraor@manly Yaned
and yet locally quite fixed. Rural property shar.ed the variation ‘t).rp1cal of
commercial conceptions of property but not its actual variability, so to
eak.!?

SpI mention these estates only to immediately move beyqnd them. These
are clearly not the social perspectives with respect to which a )contempo-
rary constructivism should proceed. But it is crucial to Hege'l s own con-
structivism that determinate social perspectives be br'ought into play. To
some degree this is obscured both by my reconstruction (which stops at
Abstract Right) and by the outline structure of the Phalosophy .of Right. But
lecture manuscripts and remarks concerning the more specific modula-
tions of the institution of property in Ethical Life make clear that pre-
senting the institution of property as reasonable. to these perspectives
is an essential part of their justification. A. Heg.ehan constructivism f}cl)r
the present day would have to do some sociological V\./OI’k to uncover t E
analogous social perspectives for contemporary society. In doing fsu}i
work, a Hegelian constructivist can be guided by the final layer of this
field of tension, namely the conceptual.

I mean “conceptual” in Hegel’s distinctive sense gf the term. I.n tha;
sense, anything conceptual is constituted b}f the interpenetration o1
three different aspects: the universal, the particular, a:nd the individual.
Though terms like “interpenetration” and “aspects” have an unc(;)rl';l-
fortably metaphorical ring to them, the aspects are be.st understf)o 1y
doubling down on the visual metaphor and interpreting the umverig ;
the particular, and the individual as perspec’n\./es to which zm.)(f1 ac;ua ity
appears.?’ But the way to understand Hegel’s idealism as an idealism 1s
as the claim that it is perspectives all the way doYvn, .anfi.the actuahuis
which appear are the ways in which each perspective is visible to the Ot'li
ers. Since I have articulated and defended the view elsewhere, here. I wi
only briefly discuss how it plays itself out wit.h respect to property rights.

Fichte’s predominantly political perspective on property is, dcoﬁncepu;
ally speaking, the individual perspective. He tries to understand, rst arll1
foremost, how the different spheres of freedom can fit togetl'ler.lgdt (i
right way so as to be stable and perceptible. The society as an 1nf11\i1.kua
entity is in the center of focus, and the Closed Commercial State is like a
German hometown writ large. Furthermore, the property right protects
activities first and foremost, and activities are a§s0c1ated by Hegel with
individuality. From this individual perspective Fichte can also ma}ll(e out
the universal perspective (i.e., the economic perspective). But t ere is
some distortion here, and the economic featur.es of property are prlrgar-
ily rendered in terms of the household. This is a sort of anc1Ent unh elg
standing of economics as the Greek .etym.ology suggests — 1olgse oht
management. And in the end, the juridical side cannot be clearly broug
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?nto view. It remains a kind of caricature, and the personal freedom the
Juridical approach aims to protect collapses under the paternalism of
the state. Conceptually speaking, this is the inability of the individua]
perspective to bring the particular perspective clearly into view.

Kant’s predominantly economic perspective is, conceptually speakin
the universal perspective. This is exactly what makes his treatment sgc;
formal.and allows for the diametrically opposed conclusions from that
formaht)./ represented by Ripstein and Westphal. This corresponds to the
very r.udlmentary and thus slippery nature of the concept of property as
a social meaning in the Sattelzeit. From this universal perspective Kant
can make out the particular, juridical perspective (this is precisely what
tempts Ripstein’s interpretation). The way in which external objects
Serve as means for a whole variety of specific ends is clearly seen, though
itis rendered rather generally in terms of spatiotemporal incompatibili-
ties. But the individual, political perspective is rendered as a caricature
of politics without political participation and only tenuously connected
to the private right to property.

Hegel’s predominantly juridical perspective is, conceptually speaking
the particular perspective. In the center of focus is the direct connection,
to and even extension of self in the object. The most particular and per-
sonal of all external connections — that between the individual person
and their body - is made the model for all property relations, and indeed
for the basic normative approach to external objects. From this particu-
lar per'spective a certain coherent system of rights — to possession, use
anq alienation - can be made out, which is the way that the individual,
pohtical perspective is brought into view. But the universal perspective,
is more difficult to bring into view. This is what gives rise to the Lockean
p?oblem of a cycle of revenge at the end of the discussion in Abstract
Right - there is no universal criterion or even conception of impartiality
.for resolving disputes. Instead of that impartiality one has crime, which
1s a sort of caricature of ownership. :

The tl'lree preceding paragraphs simply take the talk of thematic
perspectives and parse them in conceptual language. But it is valuable
pecause it helps to see how we might reconstruct a Hegelian constructiv-
ism for our own historical moment. In my view, what makes Kant, Fichte
anq Hegel philosophers rather than simply apologists for a certa’lin clas;

position is that all of the three historical perspectives show up in each
of their work, and the differences between them are largely a matter
of emphasis.?! These are not insignificant differences, but the explicit-
ness with which all three of the perspectives show up in each creates the
tssue of an engaged conversation and presents a series of views onto
the complete phenomenon of property relations. Because the historical
perspectives are embodiments of necessary conceptual perspectives, this
series .of views is a process of conceptualization of the object. On’ the
Hegelian view, the debate is a necessary part of that conceptualization.
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This is the critical-theoretical aspect of Hegelian constructivism, where
the debate joined is already a part of the social actuality of the object of
critique. This is also what makes the constructivism historical, again in
a more synchronic rather than diachronic sense of “historical.” That is,
historicity is paradigmatically the field of tension at any particular time
rather than change over time.

The point here is that the philosophical field of tension between Kant,
Fichte, and Hegel presents in conceptual form the social field of tension
that constituted their historical moment. With respect to the concept of
property, that field took the form of a hopeful anticipation of a future
political system in which the coherence and mutual significance of per-
sonal, economic, and political freedom would be validated. We now know
that this hope was in vain, but that doesn’t make this hope either unrea-
sonable at the time nor any less central to reconstructing German Ideal-
ist conceptions of property.?? It does mean that in this case we are stuck
with the choice between archaism and anachronism. Since the concept
of property is of no use to us now in organizing the normativity of either
our economic or political relations, and of questionable use in organiz-
ing that of our personal autonomy, the choice of archaism is clear. Itis a
misrecognition of our own historical moment to think that such hopes as
were articulated in the modern philosophical debates on property reveal
the outline of our own field of tension. This is true not only of the social
form of those perspectives (the estates) but also perhaps of their the-
matic form. It is far from clear to me that the juridical, the economic,
and the political identify the requisite perspectives with respect to which
the successor institution to property ought to be justified.

What does this have to do with constructivism? Importantly, there is
nothing in the foregoing considerations that invalidates constructivism as
a metaethical view. Rather, I have read Hegel as providing a social theory
that more fully articulates the terms of the ethical debate between Kant,
Fichte, and Hegel, and which therefore has some of the character of a
metaethical account. The modal question of that to which we could or could not
agree is, essentially, a historical question. But a distinctively Hegelian construc-
tivism would retain the structure of the three perspectives as constitutive
of the viewpoints with respect to which the possible agreement (or neces-
sary disagreement) on specific norms is to be investigated. Obviously, nei-
ther estates nor classes can specify the three personae whose agreement
or disagreement is in question, but that doesn’t mean thata new construc-
tivism attentive to the current social perspectives on autonomy wouldn't
be a valuable approach to ethical problems. Such a constructivism would
back up to the conceptual level of perspective, and then do the sociologi-
cal work of identifying the social perspectives that embody those concep-

tual perspectives in extant social institutions (Yeomans and Litaker 2017).

For example, if one backs up to the general conceptual perspec-
tives (universality, particularity, and individuality) and then approaches
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cor}temporary economic life, one can make out three intertwined insti
tutions that embody those perspectives: banks, markets, and enter r‘Stl~
(ﬁrqls) ; {Xnd if one pushes a little further on the subjectiv’e side of ths clses
nective tlssue., one can see different forms of agency being exercised 1n -
t.hose Institutions: accounting agency, consumptive agency, and produn
tve agency. And if one then backs up a little — not all the way to He els-
conceptual perspectives but to his conception of self—determina%i :
(Yeomans 2015) - one can see these forms of economic agency as forOn
.of self-appropriation (accounting), specification of content (consums
mg), and effectiveness (production). And the (political) point of allm£
this would be to descry the immanent norms of these institutions cht

enable .these forms of agency and therefore provide the basis for critical
evaluauor} of the functioning of those institutions. These norms woul?i
be the objective norms justified by a historically constructivist argument i
the sense that they would describe (as their obverse) that to which ecct
nomic agents Fould notagree on pain of ceasing to be economic agents
Now one might complain that such a procedure (as well as the levei
of analysis of the German Idealists earlier in the chapter) is not pro
erly metaethical. My sidestepping the realism/antirealism debatepmp-
onlly deepen this impression. It is certainly true that if that term is takear}ll
to 1mply a step outside of the practice of the Jjustification of norms t
an independent standpoint from which that practice can be its ob'ecf
one cannot find such a standpoint within the German Idealists Othh' ’
Pmpt, to_ be an idealist is hold that there is no outside of the r'actice 1;
Justification, and thus that there is no metaethics in that sensepThat 2
a lot of pressure on the inside of the practice, of course bu't hereptl}lls
German Idealists had a lot to say. The most important thin’g to say is tha?;
tl.lere are multiple internal standpoints within this practice, and }t]his i
virtue of the theories rather than a vestige of faculty psych,olo Thossa
Internal standpoints provide the model not only for intersub'ecggvi b i
for real sociality (Yeomans 2019a), and this is what allows foJr th lgy'du
ing of the gap between reason and history. -
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Notes

L. For a parallel treatment of the family i i s :
el e family in German Idealist political phllosophy,

2. Ileave out of consideration the

‘ placement of German I i ivi
with respect to the realism/an o

tirealism split. I remain unpersuaded of the
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value of this distinction for ethics, despite the impressive efforts of Robert
Stern (2007) and Sebastian Ostritsch (2014).

3. On Westphal’s view, Kant and Hegel are natural law theorists because they
share a set of common problems with the natural law tradition (“the norma-
tivity and objectivity of justice, the possibility and necessity of social coopera-
tion [resolving fundamental social conflict] and the possibility of legitimate
possession”) (Westphal 2007: 37).

4. Laitinen does not distinguish between objectivism and realism because he
takes any objective reason to be a reason independent of the agent and thus
a reason located in a separate domain (e.g., Laitinen 2016: 132).

5. Citations to Kant’s Rechislehreare to volume and page number of Kant (1902).
Translations (with some modifications) are from Kant (1999).

6. Citations to Hegel are by section number to his Grundlinien der Philosophie des
Rechts, volume 7 of Hegel (1970). Translations (with some modifications) are
from Hegel (1991).

7. Hegel’s seriousness about the extent of this infinity is further displayed by
the way that he adduces our attitude towards property — in particular, our
acceptance of the legitimacy of possession of any external thing — as an argu-
ment against transcendental idealism (PR: §44).

8. There are other arguments that strike me as progressive, such as the Lockean
argument that takes one from Abstract Right to Morality, which hangs on the
impossibility of adequate protection of rights in the absence of an impartial
arbiter.

9.1 leave out of consideration here the question of whether Hegel’s central
claim that the will is embodied in the property object is tenable. Obviously,
Kant thought it nonsense (6:260). For my own part, I find Dudley Knowles’s
(1983) defense of the notion convincing.

10. There is a further question that I put aside here, which is: why these catego-
ries rather than others?

11. Cf. Thompson (2018).

12. Compare Dieter Schwab’s entry on Eigentumin Brunner, Conze and Koselleck
(2004, vol. IIT: 65-115).

13. For a contemporary example of the juridical perspective, see Benson (2002).
For a contemporary example of the political perspective, see Christman
(1994). For a contemporary example of the economic perspective, see Pos-
ner and Weyl (2018).

14. The notion of a historical moment as a field of tension comes from Reinhart
Koselleck and Werner Conze.

15. On this point see Nakhimovsky (2011).

16. In fact, Hegel introduces a completely different term for the economic
resources that are the subject of ownership interests (Vermdgen), as opposed
to private (personal) property (Eigentum).

17. For a more detailed account of Hegel’s theory of the estates and its philo-
sophical significance, see Yeomans (2017).

18. A detailed treatment and connection with Hegel’s philosophy of action pre-
supposed here can be found in Yeomans (2015).

19. There is an abundance of good detail on these points in Schwab’s entry on
Eigentum, op. cit.

20. For details, see Yeomans (2019b).

21. In contrast, one might take up one of the perspectives to the exclusion of all
others: one can defend a coherent conception of property along these lines
that dispenses entirely with the economic and political dimensions. In some
respects Peter Benson’s defense of a juridical conception of property borders
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on this exclusivity (though it does not cross that line — Benson (20({12) is
no mere apologist but offers a philosophy .of property). In an account t '%t 15
remarkably close to Hegel’s, Benson’s notion of property is entirely 1fien_t1. e

with first occupancy (for Hegel, the right of a subjegt over mere obJect{v'lty).
Possession, use, and alienation are conceptually derived fI‘Ol’l"l the conditions
of that first occupancy in a similar way as Hegel (though using a somewhat
different vocabulary). Economic features of the common law gf property
are then grounded not in the idea of property at all but rather in th(.e idea
of contract. Political features are then considered to .be a part qf pul_ohc law.
Putting aside the political features, there are two main d1fﬁcu1t1es.‘F1rst,‘the
resulting conception of property is conceptually COhCI.‘Cnt but existentially
uninstantiated. For example, no one has the rigl}t to alienate their property
in Benson'’s sense of simply abandoning ownership — even trash must be con-

tractually transferred. Second, the concept of contract is even more supject
to the pressures towards disaggregation into a bundle that loolfs more like a
heap. This, of course, is the upshot of the “death of contracts: literature. See
Gilmore (1995) and Mirabito and Snyder (2014).

22. Reinhart Koselleck is quite good on why this hope was dasheq: the legal
reforms championed in one way or another by the German Idealists presup-
posed the society that only those reforms could first create. But _that.c1rcle
didn’t close, because the rights that would have had one extenspn in the
society to be created had another extension in the tra}nsmonal society (eig®
rural property rights designed for family farms were 1nst{3ad prlmarll}r _held
by large landowners). When those rights were grar}ted in the transitional
society, they led social and economic development in a different direction
and produced a society quite different than the one presupposed by the
reforms. See, e.g., Koselleck (1967: 168).
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