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Abstract

This article examines the use of ‘enhanced interrogation techniques’ in the context of interna-
tional legal obligations under the Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment 1984 (CAT) and the domestic implementation of the
international prohibition of torture into United States (US) law under 18 United States Code
Sections 2340-2340A. The legal basis for the interrogation programme was a series of conten-
tious legal memoranda written by Department of Justice Office of Legal Counsel lawyers.! This
article examines whether the memo drafters ought to be investigated for incurring criminal
liability for the consequences of their memoranda, namely under CAT and Sections
2340-2340A and what has unfolded under President Obama’s administration.
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1. Introduction

‘Whereas recognition of the inherent dignity and of the equal and inalienable
rights of all members of the human family is the foundation of freedom,
justice and peace in the world[, ]2 it is of the utmost imperative to restate that
the prohibition on the use of torture is absolute, yet states continuously violate
this jus cogens prohibition for their own purposes.® Torture is explicitly

* The author completed her B.A. at McGill University, her LL.B. at the University of Edinburgh,
and her LLM. in International Law at the School of Oriental and African Studies, University of
London. Previously, she interned for the International Criminal Tribunal for the former
Yugoslavia, the Special Court for Sierra Leone, and most recently the Special Tribunal for
Lebanon.

D H Steiner, P Alston, and R Goodman, International Human Rights in Context Law Politics
Morals Third Edition (Oxford University Press, 2007) at 252-255.

2 Universal Declaration of Human Rights (UDHR), GA res. 217A (III), UN Doc A/810 at 71
Preamble.

3 Steiner et al, supra n. 1, at 225; M Shaw, International Law 6% ed (Cambridge University
Press, 2008) at 326-327.
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prohibited in Article 1(1) of the Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment 1984 (CAT).#

United States (US) state practice under the administration of former
President George W. Bush brought the age-old problem of states engaging in
torture to the forefront of the international community’s attention, in addition
to national and international media coverage of this issue.5 A chilling descrip-
tion of this period comes from Mark Danner, in which he states that ‘the gloves
came off’6 This heightened attention arose partially because of the so-called
‘War on Terror’ beginning in late 2001,” in which the Bush administration and
the Central Intelligence Agency (CIA) began a system of interrogation using
draconian interrogation methods.® Before and after the 2003 Iraq war, news
came out regarding the use of torture in obtaining intelligence from detainees
in various parts of the world, ranging from Iraq to Guantanamo Bay, Cuba to
Poland.® Further, the treatment of detainees at Abu Ghraib raised questions of
how US troops behaved abroad, what kinds of interrogation techniques were
used, who allowed and directed these techniques to be used, where they were
used, and how detainees were being treated, among many others questions
including overarching questions of legality.!® Perhaps one of the reasons for
the increase in this practice was the attempt of the Bush administration to find
a connection between al-Qaida and Iraq."!

Were these instances and reports of torture examples of the US armed forces
and intelligence officers behaving badly, or were these symptomatic of deeper
structural, policy, and/or legal problems? Perhaps all of these factored into the
problem, as the Bush administration systematically stretched its understand-
ing of the US’ international and national legal obligations not to torture and
attempted to justify this practice in a series of highly contentious legal memo-
randa written by Jay Bybee and John Yoo, among others.!?

4 DJ Harris, Cases and Materials on International Law Sixth Edition (Sweet & Maxwell, 2009),
at 758-765.

5 ] Mayerfield, ‘Playing by Our Own Rules: How US Marginalization of International Human
Rights Law Led to Torture’(2007) 28 Harvard Human Rights Journal 20 89-140, at 9o.

6 M Danner, ‘US Torture: Voices from the Black Sites, The New York Review of Books, 9 April
2009, reporting that Cofer Black, formerly head of the CIA Counterterrorism Center, testified
before Senate Intelligence Committee: ‘All  want to say is that there was “before” 9/11 and “after”
9/11. After 9/11 the gloves came off[, ], available at: <http://www.nybooks.com/articles/archives/
2009/apr/og/us-torture-voices-from-the-black-sites/?pagination=false.

7 Mayerfield, supran. 5,90; M Nowak, ‘What practices constitute torture, US and UN Standards’
(2006 28 (4)) Human Rights Quarterly 809-841, at 814; Steiner et al.,, supra n. 1, at 252-262.

® Danner, supra n. 6.

9 Ibid.

100 Mayerfield, supra n. 5 at 134-136.

)" A Lowrey, ‘The Torture Timeline, Foreign Policy, 23 April, 2009, available at <http://www
foreignpolicy.com/articles/2009/04/22/the_torture_timeline>, 1.

12) Steiner et al, supra n. 1, at 252-255; Mayerfield, supra n. 5, at 102. While President Bush
seemed to believe that he was capable of ordering torture, as Mayerfield argues, President
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With the election of President Barack Obama in 2008 and President Bush’s
departure, there was the possibility that US policy would change. In the
instance of torture, however, has the US really changed its procedures and
practices in interrogating and retrieving information from detainees? Has it
changed the legal rhetoric surrounding ‘unlawful combatants’ previously used
by John Yoo regarding the status of detainees at Guantanamo Bay and other
such prisons?!3

Under the Obama administration, some overtures have been made regard-
ing the rhetoric on torture and the transparency of the government. When the
Obama administration released the torture memoranda, many expressed out-
rage.!* However, reports of torture in Afghanistan with possible US involve-
ment!® in the absence of Department of Justice (DOJ) inquiry into the possible
criminal violations of the prohibition of torture in US law have raised concerns
of Obama’s record on torture.!6

This article examines the background of interrogation techniques in the US
under the Bush administration, whether there has been adequate implemen-
tation of the CAT into domestic law, whether there is a case for prosecution,
and if so, why this has not occurred.!” Jamie Mayerfield suggests that there has
been a lack of prosecution because there has been an under-integration and
respect for international human rights law in the American legal system,
despite treaty and international legal obligations to implement international
legal instruments such as CAT into domestic law.!® However, the relevant pro-
visions of CAT have been implemented into domestic law in 18 United States

Bush’s statement seems more like a statement of the legality of the interrogation methods
used, underlying which was a belief that they did not constitute torture. See also ‘Bush: “We
do not torture” terror suspects, MSNBC, 7 November, 2005, available at: <http://www.msnbc
.msn.com/id/9956644/ns/us_news-security/t/bush-we-do-not-torture-terror-suspects/#
.TgSrOtXB-a8>.

13 JYoo, ‘The Status of Soldiers and Terrorists under the Geneva Conventions’, (2004) 3 Chinese
Journal of International Law at 137; ] Yoo and J Ho, ‘The Status of Terrorists, (2003) 44 Virginia
Journal of International Law 207. B Canfield, ‘The Torture Memos: the Conflict between a Shift
in US Policy towards a Condemnation of Human Rights and International Prohibitions against
the Use of Torture), (2005 (33)) Hofstra Law Review 1049-1090, at 1076.

4 T Hegghammer, ‘Irreparable damage’, Foreign Policy, 4 May 3009, available at: <http://
experts.foreignpolicy.com/posts/2009/05/04/irreparable_damage>.

15 See, for example, A Rubin, ‘UN finds systematic torture in Afghanistan), New York Times,
10 October 2011, available at <http://www.nytimes.com/2011/10/11/world/asia/un-report-finds
-routine-abuse-of-afghan-detainees.html?ref=global-home>.

16) See E Lichtblau and E Schmitt, ‘US Widens Inquiries into 2 Jail deaths), New York Times,
30 June 201, available at: <http://www.nytimes.com/2011/07/01/us/politics/0o1DETAIN.html
?pagewanted=1>.

7 Nowak, supra n. 7, at 810. Canfield, supra n. 13, at 1075.

18) Mayerfield, supra n. 5, at 94.
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Code Sections 2340-2340A.1° This article begins with a short history of torture
inthe US and an examination of international law on torture and US obligations
under the current international legal regime. It then proceeds to a discussion
in the domestic integration of international law/US international legal obliga-
tions on torture into US domestic law in Sections 2340-2340A. To further
explore the impact of domestic implementation of the international legal obli-
gations on torture on political decisions, this article discusses the legal analysis
on torture in the torture memos in order to understand the logic behind
the conclusions drawn by the Department of Justice Office of Legal Counsel
that led to the interrogation techniques at detention centers abroad.?° This
article also notes rhetorical differences between the Bush and Obama admin-
istration views on torture and its use at detention centers in interrogation
techniques. Finally, this article argues that while there has been sufficient
legislative integration of CAT into the US’ federal law, there has been insuffi-
cient political will to prosecute those employed by or connected to the
United States government for the crime of torture as set out in CAT and in
Sections 2340-2340A.2!

2. Torture in the US and US International Legal Obligations

John T. Parry argues that the US ‘ha[s] used torture as a tool of foreign policy
since 1900 |[... since] the United States has been an acknowledged imperial
power.?2 The US also has a history of practicing torture abroad as a ‘counter-
insurgency tactic’;?3 during the Cold War, ‘torture by proxy’ emerged, in which
the US essentially outsourced torture and financially supported military
regimes to extract torture; torture specialists, or security officials, were
instructed by the CIA and supervised by US employees.?* This also resulted in
the CIA KUBARK (code name for CIA) Counterintelligence Interrogation
handbook, which is now a declassified manual on how to interrogate suspects

19 MJ Garcia, ‘UN. Convention Against Torture (CAT): Overview and Application to
Interrogation Techniques), 25 January 2008, CRS Report for Congress, available at: <http://fpc
.state.gov/documents/organization/101750.pdf >, 8.18 United States Code Sections 2340-2340A
(‘US Code Sections 2340-2340A"), available at: <http://www.gpo.gov/fdsys/pkg/USCODE-1994
-title18/pdf/USCODE-1994-title18.pdf >, at 429-430.

200 Steiner et al., supra n. 1 at 252-255.

2D See K Greenberg, ‘What the Torture Memos Tell Us, (2011) 51 Survival: Global Politics and
Strategy 5-12, at 9.

22) | Parry, ‘Torture Nation, Torture Law’, (2008-2009) 97 The Georgetown Law Journal 1001-1056,
at 1004.

23 Mayerfield, supra n. 5, at 97.

24 Tbid.
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against their free will.2> Torture is contrary to the following US international
legal obligations under customary international law and US international
treaty obligations.

2.1. Customary International Law

As the prohibition on torture is absolute and recognized as a jus cogens norm,
the US is proscribed from engaging in torture.?6 Despite the prohibition on
torture by the international community, does contrary state practice negate
this? The International Court of Justice (‘ICJ’) in the Case Concerning Military
and Paramilitary Activities in and against Nicaragua (‘Nicaragua Case’) stated
that state practice does not need to be absolute for there to be a customary
rule; it needs to be general and any contrary practice would be a violation.?”
The fact that there is a recognized and acted upon prohibition on torture is
enough to satisfy the requirement of state practice.?8

Further, in the Prosecutor v Brdanin, the Defence argued that US state behav-
ior, as indicated in one of the torture memoranda from the United States
Department of Justice, indicated a change in customary international law
(CIL) ‘on the amount of harm that must have been caused by the act'2?
However, the Appeals Chamber restated that CAT sets out the crime of torture,
and that it ‘may be considered to reflect [CIL,]’3° though ‘[n]o matter how
powerful or influential a country is, its practice does not automatically become
customary international law.’3!

2.2. US International Treaty Obligations

As the US has ratified many international human rights treaties, it is legally
obligated to uphold the norms and procedures set out regarding torture. In
addition to CAT, the US is bound by the United Nations Declaration on Human
Rights (UDHR) and the International Covenant on Civil and Political Rights
(ICCPR).32 Regarding the use of torture in armed conflict, the US is bound by
the 1949 Geneva Conventions (GC), Additional Protocol II of 1977 and III of

25 Ibid. at 97-98. Parry, supra n. 22, at 1009-1011.

26) Harris, supra n. 4, at 758.

2D International Committee of the Red Cross, Customary IHL, Rules, Introduction, Assessment
of Customary International Law, available at: <http://www.icrc.org/customary-ihl/eng/docs/
vi_rul_in_asofcuin#refFn3s>, citing the ICJ, Nicaragua Case, para. 186 in footnote 35.

28) Shaw, supra n. 3, at 326-327.

29 Prosecutor v. Brdanin, International Criminal Tribunal for the former Yugoslavia, Case
No. IT-99-36-A, 3 April 2007, para. 244.

30 Ibid. para. 246.

3D Ibid. para. 248.

32) Steiner et al., supra n. 1, at 226-227.



P. Zangeneh / International Human Rights Law Review 2 (2013) 82—119 87

2005 (AP), and has recognised much of Additional Protocol I as customary
international law.33

A. Universal Declaration of Human Rights

‘All human beings are born free and equal in dignity and rights. They are
endowed with reason and conscience and should act towards one anotherin a
spirit of brotherhood.34 This statement in Article 1 of the UDHR sets out the
basic principle of human rights that ought to be respected by all states. Further,
in Article 3, it states that ‘[ e]veryone has the right to life, liberty and security of
person.3> This applies to torture, as it affirms that every individual has the
right to be free from harm and implicitly states that governments do not have
the right to attack or transgress on this right. Crucially, Article 5 articulates in
no uncertain terms that ‘No one shall be subjected to torture or to cruel, inhu-
man or degrading treatment or punishment.36

B. Convention Against Torture
The most significant international treaty regarding the US’ international legal
obligations on torture, CAT sets out the definition of torture in Article 1(1):

For the purposes of this Convention, torture means any act by which severe pain or suffer-
ing, whether physical or mental, is intentionally inflicted on a person for such purposes as
obtaining from him or a third person information or a confession, punishing him for an
act he or a third person has committed or is suspected of having committed, or intimidat-
ing or coercing him or a third person, or for any reason based on discrimination of any
kind, when such pain or suffering is inflicted by or at the instigation of or with the consent
or acquiescence of a public official or other person acting in an official capacity. It does
not include pain or suffering arising only from, inherent in or incidental to lawful
sanctions.3”

Antonio Cassese stated that much of Article 1(1) is now customary interna-
tional law.38 According to CAT, state parties are required to enact domestic law
that criminalizes the use of torture under Articles 2(1) and 4 of CAT.3? The US
ratified CAT in October 1994, stating that torture is ‘categorically denounced as
a matter of policy and as a tool of state authority[,] and that it] constitutes a

33 G Solis, The Law of Armed Conflict: International Humanitarian Law in War (Cambridge
University Press, 2010); Steiner et al., supra n. 1, at 396.

34) UDHR, Article 1.

35 TIbid.

36) Tbid.

8D Nowak, supra n. 7, at 817; CAT, Article 1(1).

38) A Cassese, International Criminal Law (Oxford: Oxford University Press, 2008), at 152.

39 Shaw, supra n. 3, at 327; CAT Article 2(1). L Oette, ‘Implementing the prohibition of
torture: the contribution and limits of national legislation and jurisprudence) (2012) 16 (5)
The International Journal of Human Rights 717-736, at 718.
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criminal offence under the law of the [US];40 further stating that ‘[n]o official
of the Government [...] is authorized to commit or to instruct anyone else to
commit torture.4!

Though the US is bound by CAT, its reservations indicate that it considers
itself bound by the obligation under Article 16 to prevent [‘|cruel, inhuman
or degrading treatment or punishment[‘] only insofar as [it is] prohibited
by the Fifth, Eighth, and/or Fourteenth Amendments to the Constitution of
the United States.*?> However, the US understands and accepts the definition
of torture and that its victims would be under ‘the offender’s direct custody
or physical control’ and ‘that the term ‘acquiescence’ requires that the public
official [...] have awareness of such activity) though the US does not consider
itself bound by Article 30(1).#® Further, this does not mean that the US has
relieved itself of its obligation to enact domestic legislation to criminalize
torture.*4

2.3. Torture and the Bush Administration

Possible violations of this prohibition on the use of torture arose again at
the forefront of international attention due to practices and policies of the
Bush administration in the wake of g/11/01 and with the rise of the war on
terror.*®> The legal foundations of Bush’s counter-terrorism policies aroused
much debate about the question of state use of torture, and whether the
US’ actions violated its international obligations and national legislation.*6
This became particularly evident in issues regarding treatment of detainees
at Abu Ghraib and Guantanamo Bay and reports of secret prisons around
the world.#”

40 ‘Consideration of Reports Submitted by State Parties under Article 19 of the Convention
Initial reports of States parties due in 1995 Addendum United States of America), 15 October
1999, Committee against Torture, 9 February 2000, available at: <http://www.state.gov/
documents/organization/100296.pdf>, para 6.

40 Tbid.

42 US reservations, declarations, and understandings, CAT’, Congressional Record S17486-o01
(daily edition, 27 October, 1990), available at University of Minnesota Human Rights Library at:
<http://[wwwi.umn.edu/humanrts/usdocs/tortres.html>. See Markovic, supra n. 95, 354-

43 Tbid.

44 CAT Articles 2(1) and (4); Oette, supra n. 39 at 718.

45 Steiner et al., supra n. 1 252-262.

46) See Nowak, supra n. 7.

47 E Bumiller, DE Sanger and RW Stevenson, ‘The Conflict in Iraq: The President; Bush Says
Iraqis Will Want G.I's To Stay To Help’, New York Times, 28 January 2005, available at:<http://
query.nytimes.com/gst/fullpage.html?res=gFo4EFDE143BF93BA15752C0A9639C8B63&pagewa
nted=all>, 2. See also R Seamon, ‘US Torture as Tort, (2006) 37 (3) Rutgers Law Journal 715-806
at 720, footnote 11.



P. Zangeneh / International Human Rights Law Review 2 (2013) 82—119 89

A. Rhetoric
Despite the fact that the use of ‘enhanced or coercive interrogations began in
2002,*8 in a 2005 interview with the New York Times, former President Bush
stated that ‘[t]orture is never acceptable [...] nor do we hand over people to
countries that do torture.*® However, in September 2006, Bush admitted that
overseas prisons existed.50

Years after leaving office, former Vice President Dick Cheney echoed President
Bush'’s assertion that the US does not engage in torture:>! ‘[ t|he notion that some-
how the [US] was torturing anybody is not true [.] [...] Three people were water-
boarded and the one who was subjected most often to that was Khalid Sheikh
Mohammed and it produced phenomenal results for us. This blunt admission
reveals that Cheney clearly did not believe that waterboarding constituted tor-
ture for years. He also stated that ‘[...] the techniques [...] were all previously
used on Americans[.][...] All of them were used in training for a lot of our own
specialists in the military. So there wasn't any technique that we used on any al
Qaeda individual that hadn’t been used on our own troops first, just to give you
some idea whether or not we were ‘torturing’ the people we captured.>?

B. State Practice: Overseas Detent[on/lnterrogation Facilities

The CIA detained and interrogated two prominent former al-Qaeda operatives
at detention facilities abroad: Abu Zubayda and Khalid Shaikh Mohammad in
Thailand and Poland, respectively.>® Regarding these facilities and overseas
interrogation techniques, a battle started between the CIA and the FBI in
2002.54 Because the FBI objected to the types of interrogation techniques being
used, they refused to participate in the treatment of Mr. Zubayda, which
resulted in a meeting between Condoleezza Rice, Donald Rumsfeld, and John
Ashcroft.?> White House lawyers apparently authorised the CIA’s use of ‘more

48 ‘CIA Interrogations’ (NYT CIA), New York Times, 1 July, 2011, available at: <http://topics
.nytimes.com/top/reference/timestopics/organizations/c/central_intelligence_agency/cia
_interrogations/index.html?scp=5&sq=torture%zoiraq&st=cse>.

49 Bumiller, Sanger, and Stevenson, supra. 1. 47, and Seamon, supra. 1. 47, 720.

50 BBC News, ‘Bush admits to CIA Secret Prisons’, 7 September 2006, available at: <http://
news.bbc.co.uk/1/hi/world/americas/5321606.stm>; NYT CIA, supra n. 48; S Ito, ‘Critical Torture
Memos Released;, Blog of Rights, American Civil Liberties Union, 24 July 24 2008, available at:
<http://www.aclu.org/2008/07/24/critical-torture-memos-released>.

5D J Rogin, ‘Cheney: We Waterboard US Soldiers, so it’s not torture), Foreign Policy, 9 September

2011, available at:<http:/thecableforeignpolicycom/posts/2011/09/09/cheney_we
_waterboarded_us_soldiers_so_it_s_not_torture>.
52 Ibid.

53 NYT CIA, supra n. 48.
54 Ibid. See also D Johnston, ‘At a Secret Interrogation, Dispute Flared Over Tactics’ New York
Times, 10 September 2006, available at: <http://www.nytimes.com/2006/09/10/washington/

10detain.html>.
55 Ibid.
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aggressive techniques’ regarding Abu Zubaydah in July 2002.56 The administra-
tion then decided to go ahead with these techniques after the DOJ approved
them in a series of memos®” later to be known as the ‘torture memos’>8

Despite the fact that these detention centers, or ‘black sites), existed far from
the purview of the United States citizenry, the highest officials in the Bush
Administration exercised authority over the techniques employed by the
CIA.5% George Tenet, Director of the CIA, kept them up to date of occurrences
within the network such as ‘specific procedures to be used on specific detain-
ees—[“]whether they would be slapped, pushed, deprived of sleep, or subject to
simulated drowning[“]—in order to seek reassurance that it was legal6°

Indeed, these detention centers abroad led the International Committee of
the Red Cross (ICRC) to write a report motivated by ‘its grave concern over the
humanitarian consequences and legal implications of the practice by the
United States (US) authorities of holding persons in undisclosed detention in
the context of the fight against terrorism.®! After President Bush declared that
on September 6, 2006 fourteen “high value” detainees had been transferred
from the High Value Detainee Program run by the [CIA] to the custody of the
Department of Defense in Guantanamo Bay Internment Facility’, the ICRC
received a grant of access and met with each of them from the 6t to the uth of
October, 2006.62

The ICRC Report identified a clear procedure that began to emerge as to the
treatment detainees received.%® This involved ‘physical and psychological
ill-treatment with the aim of obtaining compliance and extracting informa-
tion[,]’ including ‘transfers [...] to multiple locations, continuous solitary con-
finement and incommunicado detention [...] and the infliction of further
ill-treatment through the use of various methods either individually or in com-
bination, in addition to the deprivation of other basic material requirements.’6*
The main elements of the CIA programme included: ‘arrest and transfer’;%°

56) Danner, supra n. 6.

57 NYT CIA, supra n. 48.

58) See ‘The Bush Admin’s Secret OLC Memos, American Civil Liberties Union, 24 August 2009,
available at: <http://www.aclu.org/accountability/olc.html>. These in tandem with the torture
memoranda became the basis for the treatment of detainees during the war on terror. Danner,
supra n. 6.

59 Danner, supra n. 6.

60) Tbid. at 3.

61 International Committee of the Red Cross (‘ICRC’) Regional Delegation for United States
and Canada, “ICRC Report on the Treatment of Fourteen ‘High Value Detainees’ in CIA Custody”,
Washington, 14 February 2007, available at: <http://www.nybooks.com/media/doc/2010/04/22/
icrc-report.pdf>, at 3.

62 Thid. at 3.

63) Danner, supra n. 6.

64 ICRC, at 4.

65 Tbid. at 5.
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‘continuous solitary confinement and incommunicado detention’;%¢ and other
methods of ‘ill-treatment’.6”

The ICRC also expressed concern over detainees’ lack ‘of access to the
open air[;] deprivation of exercise[;] deprivation of appropriate hygiene
facilities and basic items[;] and restricted access to the Koran[;] linked with
interrogation’.®8 The conditions of the detainees significantly improved when
the need to interrogate them waned.®® For example, detainees eventually
received ‘clean clothes on a weekly basis [and gradually received] solid food
three times per day[.]'7° This strongly suggests that the pursuance of these
interrogation techniques and harsh treatment mechanisms were in congru-
ence with the value placed on each detainee regarding the urgency of the
information that could be obtained and was necessary to obtain from each.

Abu Zubaydah reported being subjected to isolation in a white room, sitting
in a bed and on chairs for what he thought were for weeks at a time, and devel-
oping sores and blisters as a result, in addition to receiving no food except for
Ensure, and complained of exposure to very cold rooms, constant loud music/
noises, having cold water poured over him,” and of forced nudity, among other
techniques.” In addition, Walid Bin Attash reported to the ICRC incidents of
forced standing with his arms overhead, which hurt the stump left after he lost
a leg in Afghanistan; after a time the guards would remove the prosthetic leg
and cause more pain.”® He was also subjected to slaps, beatings, and other
maltreatment that was designed not to produce bruises.” Further, while at
Guantanamo Bay,’> Khalid Shaikh Mohammed ‘was water-boarded 183
times,’® and he reported being beaten in the chest and stomach, and that a
“CIA agent...punched him several times in the stomach, chest, and face
[and]...threw him on the floor and trod on his face.”?” Also, Mohammad, Abu
Zubayday, and Abdelrahim Hussein Abdul Nashiri, were all subjected to water-
boarding, the point of which Mohammad believed was to ‘take [him] to [the]
breaking point.”8

66) Tbid. at 9.

67 Tbid. at 4, 5, 8-10.
68 Tbid. at 9, 19.

69 Tbid. at 21.

70 Tbid.

7D Danner, supra n. 6.
72 Tbid.

73 TIbid. at 4.

74 Tbid.

79 NYT CIA, supra. n. 48.
76 Tbid.

7D Danner, supra n. 6.
78 Tbid. at 5.
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According to international law, the detention regime of undisclosed loca-
tions is of, at best, a tenuous nature. The ICRC Report identified that ‘it
is a basic tenet of international law that any person deprived of liberty must
be registered and held in an officially recognized place of detention.”® The
ICRC also identified principles of international humanitarian law (IHL), the
Geneva Conventions, and the ICRC’s supervisory role in outlining the legal
regime for detention.8° The ICRC also noted that the enforced disappearances
of the fourteen detainees with whom it visited violated customary international
law, such as ‘the prohibition of arbitrary deprivation of liberty and the prohibi-
tion of torture and/or other cruel, inhuman or degrading treatment (CIDT)’
and also raised concerns regarding lack of access to due process.8! The ICRC
also reminded the US of its obligations under CAT and the prohibition on the
use of torture and CIDT and obligations under Common Article 3.82

In its report, the ICRC concluded that ‘[t]the allegations of ill-treatment of
the detainees indicate that, in many cases, the ill-treatment to which they were
subjected [...] constituted torture [...and CIDT].83 Signaling the participation
in the health personnel, the ICRC called this a ‘gross breach of medical ethics
and, in some cases, amounted to participation in torture and/or [CIDT].84 The
ICRC also recommended an investigation into ‘all allegations of ill-treatment’
and punishment for those responsible.8>

2.4. National Law on Torture

National law enacting CAT criminalizes the use of torture. The implementa-
tion of US’ legal obligations under CAT are in Chapter 113C-Torture, under
Section 2340 of the United States Code,86 and Section 2340A is of particular
importance.8” According to Section 2340 Definitions:

torture means an act committed by a person acting under the color of law specifically
intended to inflict severe physical or mental pain or suffering (other than pain or suffering
incidental to lawful sanctions) upon another person within his custody or physical con-
trol; [...]

(2) severe mental pain or suffering means the prolonged mental harm caused by or
resulting from — (A) the intentional infliction of severe physical pain or suffering; (B) the

79 ICRC, at 23.

80) Tbid. at 23.

8D Tbid. at 24.

82) Tbid. at 24-25.

83) Tbid. at 26.

84 Tbid. at 26-27.

85 Tbid. at 27.

86) 18 US Code Sections 2340-2340A. Canfield, supra n. 13, at 1058-1060.
87 Ibid.
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administration or application, or threatened administration or application, of mind-
altering substances or other procedures calculated to disrupt profoundly the senses or the
personality; (C) the threat of imminent death; or (D) the threat that another person will
imminently be subjected to death, severe physical pain or suffering, or the administration
or application of mind-altering substances or other procedures calculated to disrupt
profoundly the senses or personality][.]%8

This definition of torture is slightly different from CAT’s definition in
Article 1(1). First, Section 2340 adds the phrase ‘under the color of law’, whereas
Article 1(1) links the perpetrator to the state by stating ‘when such pain or
suffering is inflicted by or at the instigation of or with the consent of a public
official or other person acting in an official capacity. It does not include pain or
suffering arising from only, inherent in or incidental to lawful sanctions.89
There is some ambiguity as to what ‘under the color of law’ means; this could
extend or limit the potential liability for those who broke the law. In a sense, if
it is a restrictive test, meaning if torture is only committed by those employed
by or contracted to the US, or commanded to be performed by such an indi-
vidual, those who might commit acts that would otherwise be torture might
not be liable under this section. However, if ‘under the color’ of law is applied
loosely, this could be expanded to include government contractors and the
likes. However, this might be a loophole for the government in cases of rendi-
tion.% If the government sends terrorist suspects or individuals who might
have information that could be used for intelligence to other countries, it is
arguable whether people cooperating with the United States and using torture
methods would be liable under Section 2340. Nowak argues that Section 2340’s
definition satisfies the US’ obligation under CAT Articles 1 and 4 to implement
the provisions of CAT into national law by virtue of the words ‘severe physical
or mental pain or suffering’ and ‘lawful sanctions[.]’*!

Further, Section 2340 does not include the phrase or similar wording to
include ‘for such purposes as obtaining from him or a third person information
or a confession, punishing him for an act he or a third person has committed
or is suspected of having committed, or intimidating or coercing him or a third
person, for any reason based on discrimination of any kind[.]'92 This severs the
act of torture from using coercive methods of intelligence gathering. In a sense
this broadens the definition to include acts that might not be for the purpose
of gathering information, though this is perhaps not in line with the intent
behind Article 1(1).

88) Tbid. Canfield, supra n. 13, at 1058.
89 CAT Article 1(1).

90 Mayerfield, supra n. 5 at 105.

9 Nowak, supra n. 7, at 817.

92) CAT Article 1(1).
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Section 2340A sets out the crime of torture:

(a) OFFENSE.—Whoever outside the United States commits or attempts to
commit torture shall be fined under this title or imprisoned not more
than 20 years, or both, and if death results to any person from conduct
prohibited by this subsection, shall be punished by death or imprisoned
for any term or years or for life.”

(b) JURISDICTION.—There is jurisdiction over the activity prohibited in
subsection (a) if—

(1) The alleged offender is a national of the United States; or
(2) The alleged offender is present in the United States, irrespec-
tive of the nationality of the victim or alleged offender.

(c) CONSPIRACY.—A person who conspires to commit an offense
under this section shall be subject to the same penalties (other than
the penalty of death) as the penalties prescribed for the offense, the
commission of which was the object of the conspiracy.??

This section contains the core of anti-torture legislation in the United States,
which criminalizes the act and fulfills the US’ international legal obligations
under CAT Article 2(1) to implement legislation creating this offense.?* The
above offense applies to cases outside of the territorial United States, which
means that this law applies to United States operatives in Guantanamo Bay,
those who were in Abu Ghraib, and other prisons around the world. The per-
sonal jurisdiction principles outlined in Section 2340A(b) include individuals
who are US citizens and those who are not citizens but are on US soil. However,
this does not extend to non-Americans abroad who commit acts of torture,
which may have created a loophole for the government in extracting informa-
tion for intelligence from detainees abroad. Significantly, Section 2340A(c)
extends liability to those ‘who conspire to commit’ torture, which might pro-
vide some accountability for those who are not involved in torture but are
instrumental in its planning and execution.

2.5. Torture Memoranda

Interestingly, Milan Markovic suggests that the Bush administration asked for
information on ‘how much pressure CIA interrogators could exert on uncoop-
erative Al Qaeda detainees [among others],% but this was necessary because

93) 18 US Code Section 2340A. See also Canfield, supra n. 13 at 1059.

94 Qette, supra n. 39 at 718.

95) M Markovic, ‘Can Lawyers Be War Criminals) (2007) 20 Georgetown Journal of Legal Ethics
347-369, at 348.
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‘the United States lacked human intelligence—spies inside the terrorist organ-
ization.96 This utilitarian reasoning®” perhaps served as a justification behind
considering expansion of interrogation methods, which led to the White
House’s request for information on the legal issues related to interrogation
techniques.®® The argumentation behind US state practice in detention
centers began in a series of legal memoranda written by top-level Bush
administration officials in the Department of Justice.%9 The torture memo
analysis also ties into the question of the ticking bomb scenario, in which the
necessity of torture to protect national security is considered.!o®

A. Bybee Memo to Alberto Gonzales (Bybee Memo)
The first of these memoranda, by Jay Bybee, restricted the definition of torture
to include severe physical or mental pain or suffering, contravening the inter-
national obligations proscribing the use of torture and using a narrower defini-
tion than thatin Article 1(1) CAT.! In his memo, Bybee’s legal analysis attempted
to create the appearance of complying with Sections 2340- 2340A.102

In the introduction to the Bybee Memo, the following is stated:

Physical pain amounting to torture must be equivalent in intensity to the pain accompa-
nying serious physical injury, such as organ failure, impairment of bodily function, or even
death. For purely mental pain or suffering to amount to torture [...] it must result in sig-
nificant psychological harm of significant duration, e.g., lasting for months or even years.
We conclude that the mental harm also must result from one of the predicate acts listed
in the statute, namely: threat of imminent death]...]103

This is of great significance, as it means that the authors acknowledged that
the threat of imminent death could satisfy the predicate part of the crime of
torture as defined by the Statute. For acts such as waterboarding, which are
committed to create the sensation of drowning, this could satisfy the section
that deals with torture. Karen Greenberg noted that this ‘redefined torture so

96) Tbid. at 347-348.

97 ] Bentham in Steiner et al.,, supra n. 1, at 228-230.

98 Tbid. at 347.

99 Nowak, supra n. 7, at 812.

100) Tbid. at 810, footnote 3, citing M Strauss, “Torture”, (2004) 48 New York Law School Law
Review, 201-274, and AM Dershowitz, “The Torture Warrant: A Response to Professor Strauss”
(2004) 48 New York Law School Law Review 275-294.

10D Nowak, supra n. 7, at 812, see footnote 10. Steiner et al., supra n. 1, at 252-262. Canfield, supra
n. 13, at 1079.

102 JBybee, US Department of Justice, Office of Legal Counsel, Memorandum for AR Gonzales,
Counsel to the President, ‘Re Re: Standards of Conduct for Interrogation under 18 U.S.C.
§§2340-2340A" (‘Bybee Memo’), August 1, 2002, available at: <http://www.slate.com/features/
whatistorture/pdfs/020801.PDF>, at 1. Nowak, supra n. 7, at 813; Nowak also points out that this
practice contravenes the US’ obligations under the ICCPR.
103) Bybee Memo, supra n. 102 at 1.
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that only physical pain’ as described above could constitute torture.!* In addi-
tion, Manfred Nowak noted that the Bybee Memo looked to other statutes to
define ‘severe pain’, concluding that this would mean that a patient would have
an ‘emergency medical condition entitling a patient to health benefits.105
Nowak notes that Bybee’s interpretation of torture ‘encompasses only extreme
acts’ allows necessity or self-defense to act as defenses to get rid of individual
criminal responsibility.1%6 Further, Bybee asserted that ‘the treaty’s text prohib-
its only 